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FDIC'S  HANDLING  OF  SMALL  BUSINESS 
ASSET  FORECLOSURES 


WEDNESDAY,  SEPTEMBER  25,  1996 

House  of  Representatives, 
Subcommittee  on  Government  Programs 

Committee  on  Small  Business, 

Washington,  DC. 

The  Subcommittee  met,  pursuant  to  notice,  at  2:08  p.m.,  in  room 
2359,  Rayburn  House  Office  Building,  the  Honorable  Peter 
Torkildsen  (Chairman  of  the  Subcommittee),  presiding. 

Chairman  Torkildsen.  CJood  afternoon.  The  Subcommittee  on 
Small  Business  Govemment  Programs  will  come  to  order.  It's  my 
pleasure  to  welcome  our  witnesses  and  guests  to  today's  hearing. 

Today's  hearing  will  focus  on  the  Federal  Deposit  Insurance  Cor- 
poration's management  of  small  business  asset  foreclosures  and 
specifically  as  a  result  of  foreclosures  in  Massachusetts. 

We're  going  to  be  focussing  on  two  situations  where  small  busi- 
ness projects  were  not  completed  due  to  the  failure  of  one  bank, 
ComFed  Savings,  and  the  alleged  actions  by  the  RTC  when  they 
were  appointed  conservator  in  December  1990.  We  will  hear  from 
small  business  owners  as  to  the  details  of  their  situations. 

In  addition,  we  will  hear  from  the  FDIC  on  their  general  busi- 
ness practices  when  handling  asset  foreclosures.  FDIC  will  also 
provide  testimony  on  their  involvement  regarding  the  feiilure  of 
ComFed. 

Our  first  panel  of  witnesses  includes  two  small  business  owners, 
Mrs.  Rhetta  Sweeney  of  Hamilton,  Massachusetts  and  Mrs.  Betty 
Scott  of  Concord,  Massachusetts.  Also  testifjdng  is  Mr.  Peter 
Britton  of  the  Hamilton  Planning  Board  in  Hamilton,  Massachu- 
setts. 

The  second  panel  we  will  hear  from  will  be  Mr.  John  Bovenzi, 
director  of  the  FDIC's  Depositor  and  Asset  Services  Division.  The 
Subcommittee  looks  forward  to  hearing  from  today's  witnesses  and 
if  a  Member  of  the  minority  party  comes  we  will  ask  if  he  or  she 
would  like  to  make  an  opening  statement,  as  well. 

With  that,  I'd  like  to  begin  the  testimony  of  our  witnesses  and 
Mrs.  Sweeney,  if  you'd  like  to  start  with  your  testimony,  please.  If 
you  could  speak  into  the  microphone  and  if  you  could  condense 
your  testimony,  please  do  that  but  your  full  written  statement  will 
appear  in  the  record.  Mrs.  Sweeney. 

[Chairman  Torkildsen's  statement  may  be  found  in  the  appen- 
dix.] 

(1) 


TESTIMONY  OF  RHETTA  SWEENEY,  SMALL  BUSINESS  OWNER, 
HAMILTON,  MASSACHUSETTS 

Mrs.  Sweeney.  Thank  you.  Mr.  Chairman,  thank  you  and  mem- 
bers of  the  Small  Business  Committee  Subcomm^ittee  on  Govern- 
ment Programs.  May  I  take  this  opportunity  to  thank  you  for  al- 
lowing me  to  appear  before  you  today  to  testify  from  my  personal 
knowledge  and  experience  about  abuse  by  the  Resolution  Trust 
Corporation,  Federal  Deposit  Insurance  Corporation  and  their 
agent,  John  Hanify,  surrounding  my  small  business  project,  ap- 
proved by  the  Hamilton  Planning  Board  in  Hamilton,  Massachu- 
setts March  21,  1988. 

Thank  you  for  allowing  me  to  appear  before  the  proper  Sub- 
committee with  jurisdiction  over  the  abuse  which  we  have  been 
subjected  to  for  several  years,  abuse  against  small  business  persons 
in  Massachusetts.  Although  we  have  appeared  before  the  U.S.  Sen- 
ate Subcommittee  on  Government  Oversight,  the  subject  of  those 
hearings  was  a  banking  issue  called  the  D'oench  Duhine  doctrine. 
This  obscure  doctrine  never  had  anything  to  do  with  our  cir- 
cumstances, as  at  case  we  had  against  our  lender  was  not  about 
oral  agreements  but,  in  fact,  written  agreements  which  were  in  vio- 
lation of  the  Massachusetts  Consumer  Protection  Act,  the  law  of 
93(a),  for  unfair  and  deceptive  business  practices. 

Our  agreements  with  the  S&L  ComFed  were  in  writing,  signed 
by  both  parties  and  recorded  in  the  loan  committee  minutes  and  re- 
corded with  the  Essex  County  Registry  of  Deeds. 

I  will  speak  today,  as  you  have  requested,  about  a  brief  back- 
ground of  the  relationship  with  the  bank  and  a  little  bit  about  the 
Hamilton  Rock  Maple  Flexible  Subdivision  plan,  which  we  were 
able  to  have  approved  with  the  Hamilton  Planning  Board,  and  the 
difficulty  we  had  surrounding  the  unfair  and  deceptive  trade  busi- 
ness practices  with  the  S&L  ComFed  which  resulted  in  litigation 
in  the  Middlesex  Superior  Court  of  Massachusetts. 

I  will  speak  about  extraordinary  actions  that  were  taken  by  the 
RTC  and  their  agent,  John  Hanify,  to  cover  up  the  judgment  that 
was  entered  in  the  State  court  in  our  favor  in  January  1991  to 
present. 

The  issues  that  I  think  the  U.S.  Congress  has  to  be  aware  of 
today  are  the  specific  things  that  are  a  problem  today  for  the  FDIC, 
who  have  now  succeeded  to  the  RTC  upon  the  closing  of  the  RTC 
in  December  1995. 

Hanify  &  King,  when  he  removed  the  State  court  judgment,  did 
so  without  a  legal  services  agreement,  which  we  have  recently 
learned  from  the  FDIC,  acting  without  authority  to  work  on  the 
case  as  an  RTC  representative.  Hanify  &  King  did  not  successfully 
substitute  the  party  defendants  into  the  State  court  action.  Hanify 
&  King  removed  the  case  to  the  wrong  court  and  Hanify  &  King, 
when  he  learned  of  the  original  State  court  judgment,  absconded 
the  judgment,  concealed  it  in  his  offices  for  26  days  imtil  the  State 
court  judge  had  a  clerk  inform  our  lawyers  that  a  State  court  judg- 
ment existed. 

Hanify  &  King,  in  the  Federal  court,  obstructed  claims  that  we 
had,  valid  claims  we  had  against  our  defendants,  the  ComFed 
Mortgage  Company,  who  were  a  State-organized  entity  and  were 
not  subject  to  the  Federal  laws. 


Incredibly,  with  all  of  these  issues  of  law  and  rules,  I  will  speak 
a  little  bit  about  the  fact  that  the  acting  Federal  Judge  Harrington 
refused  to  remand  this  case  in  spite  of  the  gross  violations  of  rules 
and  laws  which  I  have  just  cited.  He  ruled  that  for  reasons  of  miss- 
ing a  30-day  remand  period  surrounding  the  period  of  time  when 
records  had  been  absconded  and  we  had  not  been  informed,  that 
for  that  particular  law  the  jurisdiction  stayed  in  the  Federal  court. 
However,  he  had  at  all  times  the  right  to  remand  the  case  for  rea- 
sons of  subject  matter  jurisdiction  because  of  the  errors  which  I 
have  just  explained  to  you  today. 

It  is  especially  timely  that  we  come  before  you  today  because 
shortly  before  leaving  for  Washington  to  attend  these  hearings  we 
were  sued  again  by  the  FDIC,  seeking  to  take  possession  of  our 
property  and  physically  remove  us  from  our  home.  Although  legal 
research  previously  detailed  that  the  eviction  process  had  to  go 
through  our  local  State  court,  the  FDIC  and  their  legal  agents  have 
gone  to  the  same  Federal  judge.  Judge  Harrington,  to  gain  an  order 
to  proceed  now  in  Federal  court. 

As  the  FDIC  advances  in  our  property  it  is  important  that  this 
Subcommittee  recognize  that  the  actions  taken  by  the  FDIC  agent, 
John  Hanify  of  Hanify  &  King,  surrounding  the  handling  of  our 
case  were  done  without  authorization  and  second,  they  did  not 
comply  with  the  necessary  rules  and  laws,  which  I  will  discuss  a 
little  more  fully. 

The  recent  report  received  under  the  Freedom  of  Information  Act 
on  the  16th  of  August  1996,  whereby  the  FDIC  now  has  stated  that 
Hanify  &  King  had  no  legal  services  agreement  with  the  Resolution 
Trust  Corporation,  can  leave  no  doubt  that,  as  I  have  previously  re- 
ported to  your  offices,  Mr.  Chairman,  John  Hanify  acted  in  viola- 
tion of  law  in  the  handling  of  our  State  court  action. 

When  John  Hanify  of  Hanify  &  King  represented  to  the  State 
court  that  he  was  a  representative  for  the  Resolution  Trust  Cor- 
poration he  was,  in  fact,  acting  in  both  the  State  and  Federal 
courts  without  authorization  and  in  violation  of  law,  specifically  in 
the  unlawful  removal  and  concealment  of  a  $4  million  State  court 
judgment.  The  actions  taken  by  Hanify  were  intentional  and  mali- 
cious and,  as  a  result,  my  small  business  project  has  been  harmed. 

The  significance  of  this  report  is  an  affirmation  of  what  we  have 
previously  discussed  over  the  years,  which  is  that  John  Hanify  was 
not  qualified  to  continue  to  be  employed  by  the  FDIC  or  the  RTC. 
As  a  result,  substantial  losses  to  me  as  a  small  business  person  in- 
clude loss  of  my  project  through  an  unlawful  foreclosure  auction, 
loss  of  home,  which  is  part  of  the  real  estate  project,  loss  of  dam- 
ages from  a  State  court  judgment  entered  in  my  favor  in  excess  of 
$4  million,  loss  of  profits  as  a  small  business  person,  loss  of  oppor- 
tunities as  a  small  business  person  since  1988. 

The  extreme  infliction  of  emotional  distress  my  family  and  I  have 
suffered  can  only  be  described  as  a  gang-style  pattern  of  repeated 
physical,  emotional,  financial  and  professional  unacceptable  behav- 
ior which  began  in  August  1987  by  the  bank  and  their  agent,  John 
Hanify,  and  continues  to  this  day  by  the  FDIC  and  their  agent, 
John  Hanify. 

The  background  began  in  1987  when  I  entered  into  a  commercial 
loan  agreement  with  ComFed  Savings  Bank  to  develop  a  real  es- 


tate  project  in  Hamilton,  Mass.  During  the  spring  of  1987  we  began 
preliminary  work  on  a  real  estate  plan  with  the  Hamilton  Planning 
Board,  seeking  to  subdivide  a  14-acre  piece  of  property,  including 
our  home,  which  has  been  in  the  family  for  six  generations. 

In  July  1987  I  was  introduced  to  S&L  ComFed  Savings  Bank  as 
a  potential  real  estate  lender.  Loan  commitment  letters  were  is- 
sued by  ComFed  during  July  and  August  1987.  The  original  com- 
mitment began  at  $600,000,  which  was  to  refinance  a  4-acre  parcel 
of  land,  and  it  included  an  18th  century  home  and  two  barns. 

On  the  August  20,  1987  ComFed  issued  a  fourth  commitment  let- 
ter of  $1.6  million,  which  was  to  refinance  the  mortgages  for  both 
pieces  of  real  estate,  putting  ComFed  in  first  position  for  the  entire 
asset.  I  agreed  to  borrow  $1.6  million  rather  than  the  initial  loan 
amount  of  $600,000  as  a  means  of  guaranteeing  the  future  finan- 
cial support  for  the  entire  project.  I  did  not  know  that  our  loan  offi- 
cer was  operating  on  a  commission  basis — the  bigger  the  loan,  the 
bigger  his  commission  would  be. 

Because  ComFed  Savings  Bank  was  a  federally  regulated  State- 
chartered  FSLIC  S&L,  I  believed  I  was  dealing  with  a  trustworthy 
lender,  not  a  criminal  enterprise,  which  we  now  know  that  is  ex- 
actly what  was  going  on  there. 

After  the  closing  of  the  August  27,  1987  loan,  I  hired  a  team  of 
professionals,  to  include  a  real  estate  lawyer,  an  engineer,  a  land- 
scape architect,  an  architect,  land  use  planner,  and  the  develop- 
ment work  to  obtain  subdivision  approvals  from  the  Hamilton 
Planning  Board.  Preliminary  approvals  for  the  subdivision  project 
were  in  place  by  January  1988  and  the  flexible  subdivision  plan 
was  signed  in  February  1988. 

Chairman  Torkildsen.  Mrs.  Sweeney,  could  I  ask  you  to  just 
pause  for  a  moment?  We  have  been  joined  by  the  Ranking  Minority 
Member  of  the  Subcommittee,  Mr.  Poshard  of  Illinois,  and  I  know 
he  has  other  commitments  and  I  just  wanted  to  recognize  him  if 
he  wanted  to  make  a  statement  at  this  time.  Mr.  Poshard? 

Mr.  Poshard.  Thank  you,  Mr.  Chairman.  I  appreciate  your  hold- 
ing this  Subcommittee  hearing.  I  do  not  have  any  questions  at  this 
time.  I  am  interested  in  hearing  more  about  Mrs.  Sweeney's  case, 
but  I  would  like  to  submit  an  opening  statement  for  the  record, 
with  unanimous  consent. 

Chairman  Torkildsen.  Without  objection,  so  ordered. 

Mr.  Poshard.  Thank  you. 

[Mr.  Poshard's  statement  may  be  found  in  the  appendix.] 

Chairman  Torkildsen.  Thank  you  for  joining  us  on  the  panel 
today,  Mr.  Poshard. 

Mrs.  Sweeney,  if  you'd  like  to  continue  with  your  testimony, 
please. 

Mrs.  Sweeney.  Between  June  1988  and  April  1989  the  bank  and 
their  agent,  Hanify  &  King,  in  particular  John  Hanify,  refused  to 
accept  sales  of  the  property,  which  was  our  only  means  of  pa5dng 
back  the  loan,  obstructed  the  construction  financing  and  filed  fore- 
closure proceedings  on  the  30th  of  November  1988. 

On  the  14th  of  April  1989, 1  filed  a  complaint  for  reasons  of  viola- 
tion of  State  laws  against  ComFed  Savings  Bank,  ComFed  Mort- 
gage Company,  ComFed  Advisory  Company,  and  my  loan  officer. 


Dennis  Furey  in  Middlesex  Superior  Court  of  Cambridge,  Mass,  the 
district  in  which  ComFed  did  business. 

The  claims  against  the  bank  were  for  violations  of  their  own 
rules,  violation  of  State  laws,  violation  of  Federal  laws  as  they  ap- 
plied to  a  State-chartered  institution,  violations  of  the  Code  of  Fed- 
eral Regulations,  and  perhaps,  most  importantly  in  this  hearing, 
violations  of  the  Massachusetts  Consumer  Protection  Act,  which 
protects  small  business  persons  from  unfair  and  deceptive  business 
practices. 

The  bank  lost  the  case.  I  was  awarded  a  $4  million  judgment  for 
the  bank's  unfair  and  deceptive  trade  practices.  The  press  reported 
the  stunning  bank  loss  as  "lender  ruling  may  be  the  first  in  U.S." 
Lawyers  nationally,  for  several  successive  months,  ordered  the 
State  court  opinion  from  Lawyers  Weekly,  a  publication  in  Massa- 
chusetts which  sells  court  opinions.  This  judgment  is  now  being 
broadcast  throughout  the  world  on  the  Internet  and  will  continue 
to  be  a  beacon  of  light  in  the  name  of  justice  in  this  country  and 
throughout  the  world. 

When  the  law  firm  of  Hanify  &  King,  lawyers  for  ComFed, 
learned  of  the  State  court  judgment  against  their  clients,  the  law 
firm  removed  the  original  judgment  on  the  30th  of  January  1991 
from  Middlesex  Superior  Court  and  hid  it  in  their  offices  for  26 
days,  representing  to  the  State  court  that  he,  John  Hanify,  was  act- 
ing as  a  representative  for  the  Resolution  Trust  Corporation,  who 
had  been  appointed  as  conservator  for  ComFed  in  December  1990 
when  ComFed  was  closed  by  the  Office  of  Thrift  Supervision  and 
the  Federal  Deposit  Insurance  Corporation  for  reasons  of  unsafe 
and  unsound  lending  practices. 

When  Judge  Izzo  learned  that  the  judgment  was  missing,  she  or- 
dered the  court  clerk  to  send  our  counsel  a  copy  of  the  court  docket 
sheet  which  showed  that  she  had  entered  judgment.  When  our 
counsel  received  notice  from  the  court  on  February  25,  1991,  the 
original  judgment  document  could  not  be  found  in  any  court. 

The  recent  FOIA  report,  FDIC  log  95-F1324,  now  admits  that 
the  firm  of  Hanify  &  King  never  had  a  legal  services  agreement  au- 
thorizing them  to  do  any  work  for  the  RTC  on  any  case.  Indeed, 
the  FDIC  and  the  RTC's  own  conflict  of  interest  rules  prohibited 
Hanify  &  King  from  doing  any  ComFed  work. 

Many  laws  that  are  set  forth  in  the  U.S.  Congress  were  there  to 
protect  me  from  the  following  happenings,  which  I  will  cite  to  you. 
I  would  like  to  focus  on  just  seven  today  as  to  why  the  FDIC  does 
not  have  legal  jurisdiction  over  this  case. 

On  the  16th  of  August,  the  FOIA  report  of  no  legal  services 
agreement  admitted  that  Hanify  &  King — no  legal  services  agree- 
ment existed  between  Hanify  &  King  and  the  Resolution  Trust  Cor- 
poration. This  request  was  submitted  by  me,  kindness  of  you. 
Chairman  Torkildsen,  on  the  15th  of  December  1995  and  I'd  appre- 
ciate your  support  in  this. 

The  FDIC  responded  to  this  request,  stating,  "please  be  advised 
that  despite  an  exhaustive  search  by  FDIC's  Legal  Division,  no 
records  relating  to  a  legal  services  agreement  with  Hanify  &  King 
could  be  located."  Although  the  FDIC's  response  states,  "the  Hanify 
&  King  firm  did  some  minor  work  on  motions  connected  with  re- 
moval to  Federal  court,  but  there  was  no  legal  services  agreement 


evidencing  that  arrangement,"  verified  court  documents  dispute 
this  statement. 

Hanify  &  King's  own  bilHng  records  for  the  period  between 
March  1990  and  May  1992  detail  work  done  on  my  case  in  the 
amount  of  $343,695.01.  In  addition,  FOIA  reports  show  that  the 
RTC  paid  the  law  firm  of  Hanify  &  King 

Chairman  TORKILDSEN.  Excuse  me.  Can  you  tell  us  that  amount 
again,  please,  Mrs.  Sweeney? 

Mrs.  Sweeney.  Yes,  $343,695.01. 

Chairman  TORKILDSEN.  Thank  you. 

Mrs.  Sweeney.  FOIA  reports  also  show  that  the  RTC  paid  him 
$155,402.07.  The  Office  of  Thrift  Supervision  and  the  FDIC  suc- 
ceeded to  ComFed,  as  I  have  said,  December  13,  1990  and  ap- 
pointed the  RTC  conservator  for  ComFed.  The  records  filed  in  the 
U.S.  District  Court  for  the  District  of  Massachusetts  show  that 
John  Hanify  and  Hanify  and  King  continued  to  work  on  my  case 
almost  2  years  after  ComFed  failed.  As  you  know,  the  FDIC  has 
now  admitted  that  there  was  no  authorization,  no  proper  author- 
ization for  them  to  do  that. 

Last,  FOIA  reports  also  document  that  the  FDIC  had  a  legal 
services  agreement  with  Hanify  &  King  which  lasted  until  January 
21,  1994,  something  they  failed  to  disclose  in  the  recent  Freedom 
of  Information  Act  response. 

Second,  no  procedurally  correct  substitution  ever  has  taken  place 
in  our  action  for  the  Resolution  Trust  Corporation  or  the  FDIC.  Be- 
cause this  was  a  State  court  action,  the  RTC  and  the  FDIC  did 
have  the  right  to  substitute  in.  The  law  provided  that  they  may 
substitute  into  the  action. 

However,  again,  in  his  haste  to  get  out  from  under  a  State  court 
judge  who  was  ruling  against  him  and  go  to  the  Federal  court,  the 
emergency  motion  of  substitution  of  parties  on  the  7th  of  January 
was  flawed.  I  have  gone  into  extensive  detail  for  you  and  your  staff 
as  to  the  specific  chronology  of  happenings  that  detail,  in  docu- 
ments on  their  face,  that  no  substitution  ever  took  place. 

What  happened  was  the  emergency  motion  was  filed  on  the  7th 
of  January.  On  the  10th  of  January  that  motion  was  argued  in 
State  court  and  our  counsel  opposed  the  fact  that  there  would  be 
no  Federal  rights  with  respect  to  three  of  the  four  defendants  in 
our  State  court  action  because  the  two  mortgage  companies  oper- 
ated only  under  State  law. 

On  the  11th  of  January,  in  spite  of  the  fact  that  the  argument 
on  the  10th  of  January  stated  that  Hanify  &  King  had  to  submit 
to  the  court  proof  that  the  Government  had,  in  fact,  succeeded  to 
the  failed  bank  and  substitution  could  not  be  allowed  for  the  party 
defendants;  however,  on  the  11th  of  January  he  went  to  the  Fed- 
eral court  and  filed  a  notice  of  removal  for  all  of  the  party  defend- 
ants. 

On  the  15th  of  January  our  counsel  again  went  in  the  State  court 
and  opposed  the  notice  of  removal  on  the  11th  for  reasons,  as  I 
have  stated,  that  substitution  could  not  be  allowed  for  three  of  the 
four  defendants.  After  hearing  that,  the  State  court  judge  vacated 
the  emergency  motion  of  the  7th  of  January. 


The  record  also  reflects  on  the  23rd  of  April  in  1991  Hanify  & 
King  again  sought,  by  means  of  motion  in  the  Federal  court,  to 
substitute  party  defendants. 

Later,  the  31st  of  August  in  1993,  Hanify  had  been  removed  then 
from  representing  the  RTC  in  our  action.  Nutter,  McClennen  & 
Fish  filed  a  motion  to  substitute.  The  record  is  clear  that  from  the 
beginning,  no  proper  substitution  of  party  defendants  ever  took 
place  in  the  State  court,  which,  as  I  have  repeatedly  raised  the 
fact,  bars  the  FDIC  from  jurisdiction  in  the  Federal  courts. 

Chairman  TORKILDSEN.  Mrs.  Sweeney,  these  are  all  key  points 
and  I  appreciate  that  you  have  them  written  out  in  detail  in  your 
statement.  Just  because  I  may  be  called  over  for  roll  call  votes  on 
the  House  floor  and  we  may  be  interrupted  later  on,  if  I  could  just 
ask  you  to  summarize  the  rest  of  your  points,  but  everything  in 
your  written  statement  will  appear  as  part  of  the  record  and  we 
will  be  treating  that  in  the  report  of  the  Subcommittee.  So,  if  I 
could  just  ask  you  to  summarize  the  rest,  I  would  appreciate  that. 
Thank  you. 

Mrs.  Sweeney.  Third,  the  notice  of  removal  was  filed  in  the 
wrong  court.  The  law  provided  that  the  corporation  may  substitute 
but  the  proper  court  of  jurisdiction  at  that  time  was  the  District 
of  Columbia,  not  the  District  of  Massachusetts. 

Fourth,  on  January  30  ,1990,  as  I  have  mentioned  earlier,  the  re- 
moval and  concealment  of  the  original  State  court  judgment  was 
taken  out  of  the  State  court  without  knowledge  to  our  lawyers.  We 
removed  no  notice  of  that  until  the  25th  of  February. 

Then  there  is  a  long  chronology  here,  which  I  would  appreciate 
your  staff  taking  into  consideration.  The  record  repeats  over  and 
over  again,  as  I  am  pointing  out  to  you,  the  flawed  procedural  prob- 
lems and  statutory  problems  that  Hanify  &  King  had. 

Fifth,  there  was  obstruction  with  respect  to  my  rights  with  the 
subsidiary  party  defendants,  as  I  have  previously  stated — ComFed 
Mortgage  Company  and  ComFed  Advisory.  They  operated  only 
under  State  law  and  there  are  records  in  the  Federal  court  where 
the  RTC,  in  another  action  that  was  pending  at  the  same  time  in 
the  court,  literally  stated — this  was  not  our  action — it  admits  that 
the  RTC  receiver  is  successor  in  interest  to  ComFed  Savings  Bank 
but  not  to  ComFed  Mortgage  Company. 

Sixth,  the  procedural  errors  after  removal  gave  cause  to  remand 
for  reasons  of  subject  matter  jurisdiction.  The  judge  had  the  right 
and  indeed  should  have  at  any  time  before  final  judgment  it  ap- 
pears that  the  district  court  lacks  subject  matter  jurisdiction,  the 
case  shall  be  remanded  and  the  State  court  may  thereupon  proceed 
with  that  case. 

With  all  of  the  above-described  findings  of  fact  and  law,  Judge 
Harrington  in  the  district  court,  who  succeeded  to  Judge  Woodlock, 
refused  to  return  the  case  to  the  State  court  and  incredibly.  Judge 
Harrington's  summary  judgment  of  April  14,  1992  ignored  all  of 
the  findings  of  fact  and  law. 

In  concluding,  although  an  independent  inquiry  was  requested 
through  your  offices  of  the  FDIC  to  investigate  what  had  gone 
wrong  with  the  RTC,  RTC's  handling  in  our  case,  the  FDIC  has 
continued  to  pursue,  through  further  court  actions,  to  take  posses- 
sion of  our  property. 
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In  addition,  there's  an  apparent  repetitive  pattern  of  abuse  by 
the  Federal  judges,  particularly  Judge  Harrington,  about  whom  you 
have  heard  here  today.  His  behavior  as  a  district  court  judge  is  be- 
yond what  anyone  should  have  to  suffer  in  a  civilized  society  and 
I  respectfully  request  that  you  schedule  joint  hearings  with  the 
House  Judiciary  in  order  to  allow  me  to  testify  more  fully  to  the 
cruel  and  abusive  behavior  smsdl  business  persons  have  suffered 
and  continue  to  suffer  because  of  his  gross  negligence.  I  respect- 
fully request  that  you  call  the  sitting  State  court  judge  so  that  she 
has  an  opportunity  to  clear  her  part  of  what  went  on  in  this  whole 
debacle. 

Conflict  arises  for  small  business  persons  when  the  FDIC  suc- 
ceeds to  a  failed  S&L  and  they  blindly  pursue  their  mission  of  re- 
moving cases  with  potential  liability  to  the  Agency  from  the  State 
courts,  sometimes,  as  in  this  case,  after  the  case  was  already  tried 
in  State  court,  and  the  FDIC  goes  after  the  small  business  person's 
assets. 

Conflict  arises  when  the  FDIC  uses  tax  dollar  from  small  busi- 
ness persons  to  cover  their  own  negligence  in  the  regulating  of  a 
federally  insured  bank  instead  of  protecting  the  small  business  per- 
sons who  have  done  nothing  wrong  and  had  the  misfortune  to  have 
done  business  with  banks  that  failed. 

Conflict  arises  when  the  courts  turn  a  blind  eye  to  the  rights  of 
the  small  business  persons  who  have  valid  claims  for  damages 
caused  by  the  bank  when  the  bank  was  run,  as  was  ComFed,  as 
a  criminal  enterprise  and  the  courts  protect  the  wrongdoing  of  the 
FDIC  and  their  agent,  John  Hanify. 

Conflict  arises  for  small  business  persons  when  the  FDIC  contin- 
ues, in  a  conflict  of  interest  in  violation  of  their  own  rules,  to  em- 
ploy the  same  lawyer  who  had  previously  caused  harm  working  for 
the  bank  and  the  lawyer  is  paid  enormous  sums  of  tax  dollars  to 
continue  to  defraud  the  small  business  person. 

Conflict  arises  for  the  small  business  person  when  the  small 
business  person  is  unfairly  attacked  and  the  directors  and  officers 
of  the  failed  S&L  are  protected  by  the  FDIC,  as  was  in  this  case. 
The  bank  officer  who  hurt  me  was  charted  with  racketeering  by  his 
own  bank.  The  RTC  mysteriously  let  that  banker  walk. 

The  actions  taken  by  the  RTC  and  the  FDIC  and  their  agents 
against  my  small  business  project  beginning  in  1991  evidence  an 
evil  mind.  The  actions  have  been  malicious,  intended  to  cause 
harm,  and  they  have  caused  harm. 

Therefore,  beginning  immediately,  we  request  that  we  work  to- 
gether with  the  Department  of  Justice  to  seek  criminal  prosecu- 
tions against  the  individuals  who  have  caused  harm  and  continue 
to  cause  harm  to  me  and  my  small  business  project.  The  U.S.  Con- 
gress and  this  Subcommittee  are  respectfully  urged  to  use  this  sad 
set  of  circumstances  to  correct  gross  abuse  against  small  business 
persons  committed  by  the  FDIC,  the  judiciary  and  their  agents. 
Thank  you. 

[Mrs.  Sweeney's  statement  may  be  found  in  the  appendix.] 

Chairman  Torkildsen.  Thank  you,  Mrs.  Sweeney,  for  your  very 
strong  and  compelling  testimony.  Now  we'll  hear  from  Betty  Scott. 
Mrs.  Scott. 


TESTIMONY  OF  BETTY  SCOTT,  SMALL  BUSINESS  OWNER, 
CONCORD,  MASSACHUSETTS 

Mrs.  Scott.  Mr.  Chairman  and  members  of  the  Subcommittee  on 
Small  Business,  Ralph  and  Betty  Scott  and  the  development  com- 
pany Northbridge  Associates,  obtained  a  construction  loan  in  1987 
to  construct  single  family  homes  on  a  parcel  of  land  they  owned  on 
Martha's  Vineyard.  The  Scotts  had  no  prior  experience  in  real  es- 
tate development  and  the  terms  of  the  loan  and  the  construction 
project  were  established  by  the  lender,  the  former  ComFed  Bank 
of  Lowell,  Massachusetts. 

The  first  interesting  part  of  this  transaction  is  the  fact  that  the 
bank  agreed  to  loan  $2,995,000  for  the  construction  of  43  founda- 
tions and  seven  homes,  and  the  term  of  the  loan  was  for  1  year. 
It  is  unheard  of  for  a  bank  to  loan  money  solely  to  construct  foun- 
dations. More  troubling,  though,  was  the  fact  that  the  sale  of  seven 
homes  in  1  year  would  not  even  had  generated  the  gross  proceeds 
necessary  to  repay  the  loan.  The  loan  was  doomed  to  fail  by  its 
very  terms  and  could  not  have  been  repaid  in  1  year  even  if  every- 
thing had  progressed  perfectly. 

ComFed  not  only  set  the  terms  of  the  loan  and  the  construction 
budget  but  monitored  and  directed  the  payment  of  the  proceeds  of 
the  loan.  Although  the  loan  documents  stated  that  the  loan  would 
be  advanced  only  through  the  written  request  of  the  borrower;  in 
fact,  the  bank  inspected  the  work  and  then  directed  the  Scotts  to 
pay  the  contractors.  The  work  that  was  approved  by  the  bank  was 
significantly  different  from  the  plans  that  were  submitted  by  the 
Scotts  to  ComFed  and  also  different  from  the  plans  approved  by  the 
town. 

The  foundations  were  placed  in  the  wrong  direction  and  wrong 
location  and  were  the  wrong  shape  and  size  for  the  houses  that  the 
Scotts  had  designed.  The  variances  between  the  plans  and  the  ac- 
tual construction  were  so  obvious  that  the  bank  approval  of  the 
work  and  instruction  to  pay  the  contractors  is  mystifying. 

Not  surprisingly,  the  construction  came  to  a  halt  when  Scott  dis- 
covered that  the  foundations  were  wrong  and  the  homes  needed  to 
be  completely  redesigned  to  fit  on  the  foundations  that  the  bank 
had  approved  and  instructed  her  to  pay  for.  The  delay  caused  the 
loan  to  mature  before  any  homes  could  be  constructed. 

The  bank  immediately  started  to  foreclose  on  the  mortgage  when 
the  loan  matured  in  November  1988.  The  bank  and  the  Scotts  later 
entered  into  a  work-out  arrangement  whereby  the  bank  agreed  to 
forebear  from  the  foreclosing  for  a  period  of  1  year  if  the  Scotts 
brought  the  loan  current  and  kept  it  current  during  that  period. 

John  Hanify,  counsel  to  ComFed,  extracted  a  release  from  the 
Scotts  in  connection  with  the  work-out  and  urged  Scott  to  dismiss 
her  counsel  from  the  case  and  negotiate  directly  with  the  bank 
President  and  himself,  claiming  that  Scott's  counsel  was  unco- 
operative. Scott  later  learned  that  Hanify's  conduct  breached  the 
Massachusetts  Professional  Code  of  Ethics. 

The  Scotts  protested  the  release  and  advised  the  bank  that  the 
demand  of  the  release  was  unfair  because  the  bank  had  caused  the 
problem  with  the  construction  that  made  it  necessary  for  the  exten- 
sion. However,  the  bank  told  the  Scotts  that  they  had  no  alter- 
native but  to  sign  the  extension  agreement  as  dictated  by  the  bank 
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or  the  bank  would  foreclose  on  the  property  and  come  after  the 
Scotts  for  any  deficiency. 

The  Scotts  were  then  left  with  no  other  alternative  but  to  fully 
mortgage  their  home  for  $600,000  to  pay  ComFed  interest  on  the 
loan  and  to  install  the  subfloors  for  safety,  the  latter  which  should 
have  been  financed  by  ComFed,  according  to  their  insurance 
records. 

Suit  was  filed  by  ComFed  about  6  months  after  the  extension 
agreement  was  signed.  The  Scotts  raised  various  defenses  to  the 
claim  and  counterclaims,  alleging  that  the  bank  had  breached  the 
construction  loan  agreement  and  were  neglectful  in  the  administra- 
tion of  the  loan.  The  Scotts  also  sought  to  avoid  the  release  given 
in  connection  with  the  extension  agreement  on  the  grounds  of  du- 
ress. 

Most  troubling  to  the  Scotts  has  been  the  manner  in  which  the 
litigation  proceeded  since  1991,  when  RTC  was  substituted  for 
ComFed.  Although  the  Scotts  served  a  document  request  almost 
immediately  after  suit  was  filed,  the  bank  and  later  RTC  failed  to 
produce  any  of  the  records.  After  several  years,  a  partial  production 
was  made,  but  many  of  the  records  relating  to  the  administration 
of  the  loan  were  not  and,  to  this  day,  have  not  been  produced. 

In  1993  the  District  Court  granted  summary  judgment  to  the 
RTC,  even  though  the  documents  and  interrogatories  had  not  been 
answered.  This  judgment  was  reversed  on  appeal  and  the  Court  of 
Appeals  was  highly  critical  of  the  RTC  and  its  counsel,  John 
Hanify. 

After  the  case  was  remanded,  the  Scotts  again  pressed  for  pro- 
duction of  all  the  records  relating  to  the  administration  of  this  loan 
and  their  attempts  were  again  stopped.  Although  additional  docu- 
ments were  produced,  RTC  continued  to  withhold  many  crucial 
records. 

When  the  Scotts  sought  deposition  of  RTC  to  determine  the  loca- 
tion and  existence  of  their  records,  the  RTC  refused  to  appear  for 
those  depositions.  The  Scotts  were  forced  to  trial  without  an  oppor- 
tunity to  obtain  all  the  records  relating  to  the  loan  and  without  the 
opportunity  to  examine  RTC  concerning  the  location  of  the  records 
or  attempt  to  gather  those  records.  A  chrect  verdict  was  entered  in 
favor  of  RTC  on  the  claim  of  duress  in  connection  with  the  execu- 
tion of  the  release. 

The  Scotts  have  been  informed  that  the  FDIC  has  been  sub- 
stituted for  RTC  and  now  the  loan  has  been  sold  to  a  group  known 
as  Value  Recovery,  who's  a  partner  with  FDIC  in  some  fashion. 

The  Scotts  are  addressing  this  Subcommittee  today  because  they 
firmly  believe  that  their  experiences  is  reflective  of  the  treatment 
that  many  borrowers  have  received  from  FDIC  and  RTC.  A  corrupt 
banking  institution — some  of  the  bank  officers  involved  in  the  loan 
to  the  Scotts  have  been  indicted  and  some  convicted  with  fines  or 
jail.  How  can  they  make  a  loan  that  by  its  very  virtue,  by  its  own 
terms,  is  incapable  of  being  repaid  and  then,  to  avoid  their  own 
misconduct,  force  the  Scotts  to  sign  a  release  of  any  claim  under 
duress.  Because  of  the  D'oench  Duhme,  the  defenses  and  the  claims 
available  to  the  Scotts  were  severely  limited. 

Perhaps  the  most  unfair  part  of  this  whole  nightmare  for  the 
Scotts  has  been  the  refusal  of  our  Government  to  provide  them 
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with  the  records  of  their  loan  so  that  a  full  presentation  of  all  the 
evidence  relating  to  this  loan  could  have  been  made,  along  with  its 
failure  to  provide  a  venue  in  which  this  case  would  be  free  of  politi- 
cal overtones. 

It  is  also  disheartening  that  the  RTC  saw  fit  to  sell  their  interest 
in  the  loan  to  a  third  party  for  virtually  pennies,  while  refusing  to 
even  discuss  a  settlement  with  the  Scotts. 

The  Scotts  recognize  that  Congress  cannot  intervene  in  a  pending 
lawsuit.  However,  Congress  can  ensure  that  this  injustice  be  ad- 
dressed before  any  more  damage  is  done  to  the  Scotts  through  the 
foreclosure  planned  for  October  4,  1996,  conveniently  scheduled  by 
FDIC  before  the  appeal  of  Judge  Harrington's  decision  is  heard  in 
the  First  Circuit  court. 

The  Scotts,  now  in  their  60's,  have  not  only  suffered  severe  finan- 
cial hardship,  including  completely  exhausting  their  retirement 
plans,  losing  all  the  equity  in  their  home  and  channeling  over  15 
years  of  hard-earned  salary  into  development  expenses,  huge  legal 
fees  and  big  interest  payments;  the  Scotts  have  also  suffered  se- 
verely on  a  personal  level,  including  a  tremendous  amount  of  work 
invested  over  this  15-year  period  and,  in  the  process,  having  to 
watch  their  children's  college  education  interrupted  and  having  to 
live  apart  from  each  other  after  Ralph  Scott's  job  relocation  to  an- 
other State,  as  ComFed,  RTC,  FDIC  intentionally  prolonged  the 
case  until  1996  by  withholding  our  documents. 

In  light  of  all  of  the  above,  the  Scotts  respectfully  request  that 
Congress  initiate  a  long-overdue  investigation  into  the  full  extent 
of  the  wrongdoing  committed  by  ComFed  Bank  officials,  its  counsel 
and  its  agents  and  into  the  neglectful  and  abusive  conduct  of  U.S. 
bank  regulators — the  RTC,  FDIC,  and  Judge  Harrington  of  the 
First  Federal  District  Court.  Thank  you  very,  very  much  for  your 
consideration  in  this  matter,  and  please  let  me  know  if  there  is  any 
additional  information  concerning  this  case  that  would  be  of  assist- 
ance to  your  Subcommittee. 

Chairman  TORKILDSEN.  Thank  you  very  much,  Mrs.  Scott,  for 
your  very  strong  testimony  and  we  will  be  having  questions  in  a 
moment. 

[Mrs.  Scott's  statement  may  be  found  in  the  appendix.] 

First,  we'd  like  to  hear  from  our  final  witness  on  this  panel,  Mr. 
Peter  Britton  from  the  Planning  Board  in  Hamilton,  Massachu- 
setts. Mr.  Britton. 

TESTIMONY  OF  PETER  BRITTON,  CHAIRMAN,  HAMILTON 
PLANNING  BOARD,  HAMILTON,  MASSACHUSETTS 

Mr.  Britton.  Ladies  and  gentlemen,  members  of  the  House  Com- 
mittee on  Small  Business,  I'm  Peter  Britton,  a  member  of  the  Plan- 
ning Board  of  Hamilton,  Massachusetts  for  over  20  years. 

I  come  before  you  informed  by  my  experiences  as  a  Vietnam  vet- 
eran, a  high  school  American  history  and  civics  teacher — I  continue 
as  a  substitute — and,  since  1975,  the  experience  as  a  small  busi- 
nessman, a  farmer.  My  town  is  named  after  one  of  the  Nation's 
Founding  Fathers,  Alexander  Hamilton.  I'm  pursuing  the  passion 
of  another,  Thomas  Jefferson.  These  men  helped  to  create  that 
great  document,  the  U.S.  Constitution,  that  empowers  you  to  sit 
here  and  for  me  to  come  here.  The  Constitution  confirms  in  law 
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that  we  are  endowed  with  certain  inalienable  rights — life,  liberty, 
£ind  the  pursuit  of  happiness. 

I  come  before  you  today  with  a  matter  of  some  urgency.  A  small 
business  venture,  an  approved  subdivision  plan  owned  by  Rhetta 
Sweeney,  has  been  illegally  obstructed  for  8  years.  For  8  years  the 
Sweeney  family's  life,  liberty  and  pursuit  of  happiness,  and  Fm 
sure  the  Founding  Fathers  would  have  seen  a  small  business  ven- 
ture as  defining  pursuit  of  happiness,  has  been  stripped  away. 

Representatives,  as  your  elected,  unpsiid  man  in  the  field  charged 
with  helping  citizens  do  real  estate  business  under  the  laws  of 
Massachusetts,  I  am  outraged  to  have  witnessed  such  brutish  in- 
terference in  the  affairs  of  a  State  and  town  by  Federal  Agencies 
and  their  agents,  I  come  here  to  challenge  your  power  and  will  to 
provide  oversight — ^you,  the  watchdogs  over  misuse  and  abuse  of 
power. 

On  March  21,  1988  our  Planning  Board  approved  the  subdivision 
plan  permitting  Rhetta  Sweeney  to  develop  her  property.  That  sub- 
division plan  remains  viable  today  and  is  the  property  of  Rhetta 
Sweeney.  See  Planning  Board  letter  dated  September  18,  1996. 

However,  she  cannot  act,  move  forward  on  her  plan,  because  of 
a  remarkable  cascade  of  events.  Before  I  get  to  these  events,  let  me 
explain  what  the  Planning  Board  approved  for  the  Sweeneys.  The 
board  approved  a  flexible  plan  subdivision  which  allows  for  six 
dwellings  on  a  tract  of  14  acres  and  encourages  protection  of  open 
space  by  requiring  that  40  percent  of  the  cluster  tract  area  be  dedi- 
cated quality  open  space  "with  scenic  and  natural  resource  values." 

Let  me  say  here  that  our  board  recognized  the  Sweeney  land  as 
an  exquisite  and  uniquely  beautiful  property,  landscaped  at  the 
turn  of  the  century  by  Frederick  Law  Olmsted,  exposing  rare  vistas 
accented  by  exotic  plantings.  This  was  not  some  mud  hole  reshaped 
to  stuff  a  maximum  number  of  houses  in  but  instead,  the  thought- 
ful 2ind  tasteful  preservation  of  history  and  landscape,  an  extension 
of  Boston's  fsimous  green  necklace  of  Olmsted's  creation. 

The  town  of  Hamilton  stood  as  a  proud  partner  to  preserve  open 
space.  This  permanent  open  space  conservation  easement  was  to  be 
dedicated  to  either  a  nonprofit  land  trust  or  to  the  Hamilton  Con- 
servation Commission.  This  covenant  arrangement  has  been  inter- 
rupted by  subsequent  events.  The  Town  of  Hamilton  has  a  vested 
interest  in  the  fulfillment  of  this  plan.  As  the  town  agent  charged 
with  setting  procedures  for  subdivision  of  land,  I'm  here  to  protest 
interference  with  this  plan. 

The  day  after  our  board  approved  the  Sweeney  plan,  ComFed  of 
Lowell,  Mass,  the  S&L  bank  providing  financing  for  the  business 
venture,  notified  Rhetta  Sweeney  they  were  "suspending  lending" 
on  the  small  business  project  and  subsequently  filed  foreclosure. 
They  were  sued  by  the  Sweeneys  and  found  by  Judge  Izzo  in  Mid- 
dlesex Superior  Court  to  have  committed  fraud  in  trying  to  illegally 
seize  the  property,  as  they  had  succeeded  with  others.  The 
Sweeneys  won  a  $4  million  judgment  from  Judge  Izzo  and  were  in 
a  position  to  move  forward  again  on  their  development  of  the  prop- 
erty. 

Incredibly,  the  day  after  the  decision  came  down  and  was  re- 
corded on  the  docket  sheet  in  Middlesex  Superior  Court,  a  lawyer 
appears  at  the  clerk's  office  of  the  court  and  removes  the  entire 
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Sweeney  case  without  permission  or  authority,  without  a  writ  of 
certiorari  and  hides  it  for  26  days  in  his  law  office.  When  the  file 
is  subsequently  discovered  missing  by  Judge  Izzo  and  the  lawyer 
is  asked  to  return  it,  he  refuses. 

Most  of  you  are  lawyers  and  must  be  wondering  what  would  hap- 
pen to  you  in  your  home  States  if  you  were  to  steal  a  case  from 
the  courthouse.  You  must  be  wondering,  who's  this  amazing  law- 
yer? It  turns  out  to  be  none  other  than  John  Hanify,  a  principal 
in  the  Boston  law  firm  of  Hanify  &  King.  John  Hanify,  it  happens, 
worked  extensively  for  ComFed  and  seamlessly  went  to  work  for 
the  RTC,  illegally,  both  as  a  matter  of  conflict  of  interest  and  by 
lack  of  a  legal  services  agreement. 

The  Sweeney  attorneys  received  no  notification  of  the  judgment 
that  had  been  won  because  the  clerk's  office  had  no  record  of  the 
case  other  than  the  docket  sheet.  Mysteriously,  over  3  weeks  later, 
the  case  file  ends  up  in  the  hauids  of  Judge  Woodlock  of  the  U.S. 
District  Court  for  the  District  of  Massachusetts  who,  on  the  record, 
expresses  amazement  at  Hanifys  illegal  possession  of  the  court  file. 
Judge  Woodlock  recuses  himself,  without  valid  reason,  and  passes 
the  file  on  to  Judge  Harrington. 

Last  heard  of,  the  Sweeney  case  file  resided  in  Judge  Har- 
rington's office.  Has  it  ever  been  returned  to  the  Middlesex  Supe- 
rior Court?  These  original  documents,  this  entire  file,  is  now  ille- 
gally in  the  hands  of  Judge  Harrington,  who  makes  no  attempt  to 
return  them  but  instead,  cuts,  pastes,  expunges  parts  of  the  State 
court  decision  and  produces  his  own  decision,  issued  from  Federal 
District  Court,  claiming  Federal  jurisdiction  over  the  Sweeney 
property  and  nullification  of  the  State  court  decision.  His  decision 
was  based  on  examination  of  no  copy  of  a  court  case  issued  by  a 
clerk's  office  in  a  timely  fashion  but  from  the  original  documents, 
stolen  almost  instantly  upon  issuance  by  the  State  court  judge. 

Issues  of  law,  procedure  and  legality,  all  matters  my  board  must 
scrupulously  adhere  to  with  oversight  by  town  council  are,  in  this 
instance,  brushed  aside  for  the  convenience  of  the  RTC. 

The  Sweeney  case  is  precedent-setting  in  finding  fraud  at  the 
heart  of  ComFed's  dealings.  It  seems  that  a  finding  of  fraud,  rather 
than  negligence,  caused  great  anxiety,  as  evidenced  by  this  unusual 
behavior  by  a  lawyer,  the  RTC,  and  a  Federal  judge.  It  is  interest- 
ing that  a  lawsuit  by  ComFed  entered  against  the  same  officers  of 
the  bank  who  Judge  Izzo  found  had  defrauded  the  Sweeneys  was 
dropped  cold  as  soon  as  the  RTC  took  over  ComFed.  No  explanation 
for  failure  to  pursue  this  case  has  been  forthcoming  from  the  RTC, 
despite  repeated  requests  under  the  Freedom  of  Information  Act. 

You  may  ask,  why  am  I,  an  obscure  town  official,  so  interested 
in  a  lawyer  who  steals  court  records  and  a  judge  who  seems  to 
have  an  unusual  relationship  with  a  lawyer  and  the  RTC?  I  have 
never,  in  my  previous  20  years  on  the  Planning  Board  of  Hamilton, 
Massachusetts,  faced  a  more  serious  threat  to  our  board's  credibil- 
ity as  protector  of  the  public  trust.  If  the  FDIC  prevails,  what  are 
we  to  tell  good  faith  buyers  of  the  property?  We  need  declare  that 
we  have  been  made  aware  of  fraud,  an  awareness  shared  by 
ComFed's  own  admission,  by  Judge  Izzo,  and,  I'm  made  to  under- 
stand, by  the  FBI,  who  would  have  information  pertaining  to  this. 
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It  all  amounts  to,  at  the  very  least,  not  holding  clear  title  to  the 
property.  I  doubt  that  anyone  could  get  title  insurance  on  this  mess 
the  RTC  and  its  agents  have  created.  At  worst,  the  FDIC  is  an  ac- 
cessory or  an  accomplice  to  theft  of  a  property  and  Massachusetts 
State  court  records. 

We  are  watching,  hopefully,  from  Hamilton,  Massachusetts  that 
you  will  aggressively  provide  oversight  and  a  remedy.  The  Town  of 
Hamilton  and  its  Planning  Board  will  not  recognize  the  sale  of  the 
Sweeney  property  or  representations  of  proposed  subdivision  by 
FDIC  as  other  than  sale  of  stolen  property.  I  urge  you  to  pass  this 
matter  on  to  the  Justice  Department  for  their  investigation.  The 
Sweeneys  deserve  to  have  improper  Federal  court  decisions  vacated 
and  their  State  court  judgment  reinstated  so  they  can  finally  move 
forward  in  the  pursuit  of  their  small  business  venture. 

Thank  you  for  affording  me  the  opportunity  to  testify  on  behalf 
of  a  courageous  family  and  thank  you  for  showing  sincere  concern 
for  a  citizen's  plight  by  holding  hearings  on  such  short  notice.  We 
live  in  troubled  times.  W.  B.  Yeats  said,  "the  best  lack  all  convic- 
tion and  the  worst  are  filled  with  passionate  intensity." 

Let  the  buck  stop  here.  Let  me  return  to  my  classroom  with  a 
lesson  in  civics  that  includes  today's  testimony  and  that  of  those 
who  cannot  be  here  today  and  the  story  of  the  remedy  you  help  pro- 
vide. 

Thank  you.  Congressman  Torkildsen.  Thank  you.  Subcommittee 
members  and  staff. 

[Mr.  Britton's  statement  may  be  found  in  the  appendix.] 

Chairman  TORKILDSEN.  Thank  you,  Mr.  Britton,  for  your  very  di- 
rect and  reasoned  testimony.  We  have  a  few  minutes  before  I  must 
ask  the  Subcommittee  to  recess  for  a  vote  and  I'm  going  to  try  to 
complete  questions  for  this  panel  in  that  time. 

Mrs.  Sweeney,  for  the  development  project  itself,  had  you  ever 
received  any  money  from  ComFed  for  the  development  project  at 
all?  Did  you  actually  receive  money  from  them? 

Mrs.  Sweeney.  The  loan  of  1987  for  $1.6  million  was  for  the  ap- 
proval process,  which  sometimes  people  do  regard  as  development 
prior  to  construction.  The  only  money  we  received  was  for  the  de- 
velopment process,  and  by  that  I  mean  the  approval  process,  not 
construction. 

Chairman  Torkildsen.  So,  did  you  receive  $1.6  million? 

Mrs.  Sweeney.  Yes. 

Chairman  Torkildsen.  You  received  $1.6  million  for  that. 

Mrs.  Sweeney.  The  breakdown  of  the  loan  was  $1.2,  $2,  and  $2. 
By  that  it  means  $200,000  escrow  to  pay  interest,  $200,000 
escrowed  for  costs  for  the  approval  process,  which  included  engi- 
neering work,  real  estate  lawyer,  and  the  $1.2,  as  I  mentioned  ear- 
lier in  my  testimony,  was  redoing  existing  mortgages,  which  put 
ComFed  into  first  position  on  the  asset. 

Chairman  Torkildsen.  So,  the  $1.2  million  was  a  remortgage  of 
your  existing  property? 

Mrs.  Sweeney.  Redoing  of  mortgages. 

Chairman  Torkildsen.  So,  the  amount  over  and  above  a  redo  of 
an  existing  mortgage  or  mortgages  was  $400,000?  Is  that  correct? 

Mrs.  Sweeney.  It  was  actually  less  than  that  by  the  time  we  fin- 
ished all  the  transactions  at  the  closing.  They  actually  went  over 
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$1.2  and  the  rest  of  the  money  stayed  with  the  bank.  We  tech- 
nically did  not  walk  out  of  that  bank  with  a  penny.  We  walked  out 
of  the  bank  with  a  pile  of  fraudulent  documents  that  were  intended 
to 

Chairman  Torkildsen.  So,  the  money  in  escrow  stayed  at 
ComFed.  It  never  left  ComFed.  Is  that  what  you're  saying? 

Mrs.  Sweeney.  It  never  left.  They  asked  to  structure  the  loan  in 
that  way. 

Chairman  Torkildsen.  So,  they  took  over  the  mortgage  on  your 
existing  residence. 

Mrs.  Sweeney.  Yes. 

Chairman  Torkildsen.  Never  gave  you  a  penny. 

Mrs.  Sweeney.  No.  All  we  got  was  a  pile  of  fraudulent  docu- 
ments and  a  trip  to  hell. 

Chairman  TORKILDSEN.  I  think  that's  very  important  to  be  part 
of  the  record. 

Mrs.  Scott,  your  testimony  is  also  very  compelling.  When  you 
first  sensed  that  something  was  amiss,  clearly  foundations  that 
don't  fit  houses  that  are  designed,  what  did  your  own  legal  counsel 
suggest  to  you?  Did  they  say  clearly  something  is  amiss  here?  Can 
you  tell  us  a  little  bit  about  what  was  happening  there? 

Mrs.  Scott.  Yes,  sir.  In  the  era  of  February-March  1988  when 
this  was  discovered,  ComFed  agreed  for  us  to  hire  a  new  architect, 
new  engineer,  and  they  gave  us  money  to  do  that. 

Chairman  Torkildsen,  That's  important  to  note  in  the  record,  as 
well. 

Mr.  Britton,  I  noticed  in  a  letter  with  your  testimony  that  the 
Planning  Board  has  said  that  your  continuation  of  this  permit  is 
not  tied  to  the  land  and  if  the  ownership  of  the  land  is  transferred 
that  the  permit  will  no  longer  be  in  existence. 

Are  you  saying  the  Planning  Board  is  very  firm  on  that,  that 
they're  not  going  to  make  any  change  in  that? 

Mr.  Britton.  The  Planning  Board  is  very  firm  on  that.  They  rec- 
ognize the  possibility  that  some  other  entity  might  claim  that  the 
plan  was  an  asset  integral  with  the  property  and  we  want  to  be 
clear  that  the  plan  is  the  personal  property  of  Rhetta  Sweeney. 

Chairman  Torkildsen.  I  appreciate  your  very  direct  testimony. 
I  would  like  you  to  all  remain  available  to  respond  to  written  ques- 
tions for  the  next  4  weeks  from  any  member  of  the  Subcommittee 
and  rU  be  making  the  same  request  of  our  witness  from  the  FDIC, 
and  we  will  be  including  that  in  the  record,  as  well.  So,  I  thank 
you  for  your  testimony. 

If  I  could  just  ask  Mr.  Bovenzi  to  please  step  forward.  Is  Mr. 
Bovenzi  here?  Does  your  schedule  allow  you — I  mean,  are  you 
going  to  be  able  to  remain  and  testify? 

Mr.  Bovenzi.  Yes,  I  can  wait. 

Chairman  Torkildsen.  I  appreciate  that.  We  have  two  consecu- 
tive votes.  The  hearing  will  be  in  recess  until  the  conclusion  of 
those  two  votes.  I  expect  it  will  be  about  25  or  30  minutes.  The 
hearing  will  be  in  recess,  subject  to  the  call  of  the  Chair,  and  we'll 
continue  with  the  second  panel  when  the  hearing  resumes.  Thank 
you. 

[Recess.] 
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Chairman  Torkildsen.  The  hearing  will  come  to  order.  Our  final 
witness  and  the  only  witness  on  the  second  panel  is  Mr.  John 
Bovenzi,  Director  of  the  Division  of  Depositor  and  Asset  Services 
with  the  Federal  Deposit  Insurance  Corporation. 

Mr.  Bovenzi,  thank  you  for  your  patience  and  please  proceed 
with  your  testimony. 

TESTIMONY  OF  JOHN  BOVENZI,  DIRECTOR,  DEPOSITOR  AND 
ASSET  SERVICES,  FEDERAL  DEPOSIT  INSURANCE  CORPORA- 
TION, WASHINGTON,  DC 

Mr.  Bovenzi.  Thank  you,  Mr.  Chairman.  My  name  is  John 
Bovenzi.  I  am  the  Director  of  the  Federal  Deposit  Insurance  Cor- 
poration's Division  of  Depositor  and  Asset  Services. 

We  appreciate  the  opportunity  to  discuss  our  handling  of  small 
business  assets  acquired  through  the  failure  of  insured  depository 
institutions.  In  your  invitation  letter  you  also  asked  the  FDIC  to 
provide  testimony  on  its  handling  of  small  business  asset  fore- 
closures and  you  specifically  asked  for  testimony  in  the  handling  of 
small  business  asset  foreclosures  from  ComFed  Savings  Bank  in 
Lowell,  Massachusetts. 

ComFed  failed  in  December  1990.  From  December  1990  through 
December  31,  1995  the  assets  of  ComFed  were  handled  by  the 
former  Resolution  Trust  Corporation.  The  FDlC  assumed  respon- 
sibility for  the  ComFed  assets  when  the  remaining  responsibilities 
of  the  ETC  were  transferred  to  the  FDIC  by  law  at  the  end  of  1995. 
Although  we  have  only  been  responsible  for  the  assets  during  the 
past  9  months,  our  testimony  will  attempt  to  address  questions  you 
might  have  regarding  ComFed. 

The  past  10  years  have  posed  tremendous  challenges  to  the 
banking  industry  and  the  FDIC.  During  that  time  nearly  1,250 
commercial  banks  and  Bank  Insurance  Fund-insured  savings 
banks  have  failed,  with  combined  assets  of  over  $225  billion  and 
deposits  of  almost  $190  billion.  The  FDIC  has  resolved  these  fail- 
ures without  taxpayer  assistance. 

Over  the  same  period  of  time,  almost  1,100  savings  associations 
failed  and  were  resolved  by  the  former  Federal  Savings  and  Loan 
Insurance  Corporation  and  the  RTC.  These  savings  associations 
had  combined  assets  of  over  $540  billion  and  deposits  of  almost 
$445  billion.  According  to  the  Government  Accounting  Office,  the 
estimated  direct  cost  to  taxpayers  of  these  failures  is  almost  $125 
billion. 

Despite  a  level  of  bank  failures  unprecedented  since  the  Great 
Depression,  no  insured  depositor  has  suffered  a  loss  as  a  result  of 
these  failures.  Because  the  FDIC  was  able  to  provide  depositors 
with  access  to  their  deposits  quickly,  many  depositors  noticed  little, 
if  any,  disruption  in  their  banking  services  when  their  bank  failed. 
In  addition  to  making  sure  that  insured  depositors  received  their 
funds  as  soon  as  possible,  the  FDIC  has  a  statutory  responsibility 
to  the  creditors  and  shareholders  of  the  bank  to  minimize  losses  by 
obtaining  maximum  recovery  from  the  assets  of  the  receivership. 

The  RTC  had  a  similar  statutory  responsibility,  although  this 
duty  to  obtain  maximum  recoveries  was  on  behalf  of  taxpayers.  As 
the  FDIC  has  assumed  the  remaining  work  of  the  RTC,  it  also  as- 
sumed this  responsibility  to  protect  taxpayers'  interests. 
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Failed  bank  assets  are  owned  by  the  estate  of  the  failed  bank 
and  many  of  our  asset  disposition  activities  are  similar  to  those  of 
a  bankruptcy  trustee  in  that  funds  we  recover  benefit  creditors  of 
the  estate.  We  try  to  carry  out  these  responsibilities  in  a  way  that 
attempts  to  balance  our  obligation  to  maximize  recoveries  and  min- 
imize losses  to  the  insurance  funds  and  the  taxpayer  with  a  desire 
to  work  with  the  borrowers  to  receive  the  best  possible  outcome  in 
repaying  their  loans. 

After  a  bank  failure,  all  borrowers,  individuals  and  businesses, 
large  and  small,  are  legally  required  to  repay  outstanding  loans  to 
the  receivership  estate,  just  as  they  would  if  their  bank  had  not 
failed.  The  FDIC  evaluates  the  circumstance  of  each  failed  bank 
borrower  individually  and  attempts  to  tailor  a  resolution  of  that 
borrower's  debt  based  on  the  borrower's  ability  to  pay  and  on  the 
fair  market  value  of  any  pledged  collateral. 

Generally  it's  in  the  best  interest  of  both  the  FDIC  and  the  bor- 
rowers to  return  a  loan  to  performing  status.  This  is  especizilly  true 
for  small  businesses,  whose  value  is  more  often  retained  in  their 
ability  to  produce  income,  rather  than  in  the  value  of  their  physical 
assets. 

The  FDIC  prefers  to  work  with  borrowers  to  achieve  a  mutually 
agreeable  repayment  plan  for  unpaid  loans.  Foreclosure  or  other 
legal  action  is  utilized  rarely  and  only  as  a  last  resort.  Con- 
sequently, we  generally  reach  agreements  with  the  vast  majority  of 
borrowers. 

A  few  years  ago,  at  the  height  of  the  credit  problems  in  New 
England,  we  reviewed  more  than  130,000  loans  from  failed  New 
England  banks.  We  found  that  we  completed  foreclosure  actions  on 
only  about  1  percent  of  those  loans. 

For  borrowers  who  cannot  repay  their  obligations  as  originally 
intended,  several  options  are  available.  For  example,  we  will  re- 
lease collateral  for  fair  market  value,  establish  repayment  sched- 
ules based  on  ability  to  pay,  and  compromise  loans  for  less  than 
the  full  amount  owed. 

Each  of  these  approaches  requires  the  borrower's  full  coopera- 
tion. It's  essential  that  borrowers  work  with  us  to  furnish  current 
financial  information  and  other  relevant  information  so  that  a  mu- 
tually acceptable  resolution  can  be  reached.  If  a  borrower  refuses 
to  pay  or  to  provide  necessary  financial  information,  the  FDIC  has 
no  choice  but  to  seek  recovery  from  collateral. 

Because  of  the  time  and  expenses  involved,  foreclosure  generally 
is  not  a  cost  effective  method  of  resolution.  Unfortunately,  we  are 
sometimes  left  with  no  reasonable  alternative  than  to  foreclose  due 
to  inability  or  unwillingness  of  the  borrower  to  make  consistent 
payments. 

I'd  like  to  now  turn  to  ComFed  for  a  moment.  On  December  13, 
1990  ComFed  was  declared  insolvent  by  the  Office  of  Thrift  Super- 
vision and  the  former  RTC  was  appointed  conservator.  The  RTC 
was  responsible  for  the  resolution  of  ComFed's  assets  through  De- 
cember 31,  1995.  On  January  1,  1996,  the  RTC  ceased  to  exist;  the 
FDIC  succeeded  to  all  its  rights,  titles  and  interests  in  its  capacity 
as  receiver  of  ComFed. 

At  the  time  of  the  conservatorship,  ComFed  has  assets  of  about 
$1.4  billion.  Currently,  there  are  less  than  $56  million  in  ComFed 
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assets  remaining  in  liquidation.  Since  mid- 1992,  the  RTC  has  had 
a  system  to  track  the  results  of  its  loan  sales  and  in  approximately 
$485  million  in  ComFed  loan  dispositions  they  found  that  nego- 
tiated sales  and  securitized  transactions  accounted  for  about  95 
percent  of  the  loan  dispositions.  Completed  foreclosures  from  the 
ComFed  receivership  accounted  for  less  than  1  percent  of  the  total 
loan  dispositions  and  the  research  indicates  that  the  vast  majority 
of  these  foreclosed  properties  were  in  foreclosure  at  the  time  of 
ComFed's  failure. 

Mr.  Chairman,  as  you  know,  after  the  FDIC  succeeded  the  RTC 
as  receiver  of  ComFed  this  past  January,  it  undertook  a  thorough 
review  of  the  Sweeney  matter.  To  avoid  further  costs  to  taxpayers, 
the  FDIC  subsequently  provided  the  Sweeneys  with  three  settle- 
ment alternatives  by  letter  of  July  29,  1996.  All  of  these  alter- 
natives would  allow  the  Sweeneys  to  continue  living  on  the  prop- 
erty. 

First,  the  FDIC  offered  to  sell  the  Sweeneys  or  a  related  party 
both  the  776  Bay  Road  and  the  24  Meyer  Lane  properties  for  a 
cash  price  of  $647,000.  Included  with  this  offer  is  a  release  of  all 
liability. 

Second,  the  FDIC  offered  to  sell  the  Sweeneys  the  house  at  24 
Meyer  Lane,  where  the  Sweeneys  have  been  living  rent-  and  tax- 
free  since  the  RTC  took  possession  of  the  property  almost  2  years 
ago,  together  with  1  acre  of  surrounding  land,  for  $1  on  the  condi- 
tion that  they  obtain  the  necessary  permits  to  subdivide  the  prop- 
erty. 

Third,  the  FDIC  offered  to  sell  the  Sweeneys  the  776  Bay  Road 
residence,  if  they  prefer  that  to  the  other  residence,  and  5.3  acres, 
again  for  $1.  The  FDIC  would  retsiin  the  remainder  of  the  property 
in  full  settlement  of  all  claims. 

The  Sweeneys  did  not  accept  any  of  these  alternatives.  Through 
their  failure  to  repay  money  they  borrowed  and  their  subsequent 
actions,  the  Sweeneys  have  caused  a  loss  to  taxpayers  that  we 
would  estimate  at  over  $3  million.  Over  the  years,  the  Sweeneys 
have  suggested  numerous  reasons  why  they,  unlike  other  borrow- 
ers, should  not  have  to  repay  the  money  they  borrowed.  In  the  spir- 
it of  compromise,  the  RTC  and  the  FDIC  have  made  offer  after 
offer,  many  extremely  generous,  but  the  Sweeneys  have  rejected 
them. 

To  fulfill  its  legal  obligation  to  the  American  taxpayers  to  maxi- 
mum return  on  receivership  assets,  unless  the  FDIC  is  able  to 
reach  a  settlement  with  the  Sweeneys,  the  FDIC  unfortunately 
must  obtain  possession  of  the  property  that  it  legally  owns. 

Mr.  Chairman,  this  concludes  my  oral  testimony.  I'd  be  happy  to 
answer  any  of  your  questions. 

[Mr.  Bovenzi'  statement  may  be  found  in  the  appendix.] 

Chairman  Torkildsen.  Thank  you,  Mr.  Bovenzi,  for  appearing 
before  the  Subcommittee  and  for  your  testimony. 

First,  in  a  general  statement,  and  feel  free  to  elaborate  as  much 
as  you  want  in  response  to  that,  it  would  appear,  I  think  to  a  rea- 
sonable person,  that  both  for  the  Sweeneys  and  the  Scotts  that 
some  degree  of  fraud  by  the  former  ComFed  institution  was  per- 
petrated against  them. 


19 

Now,  you're  free  to  agree  or  disagree  with  that  as  you  wish;  the 
result  being,  though,  that  when  that  institution  failed,  later  on  at 
least  one  employee,  a  former  employee  of  ComFed,  pled  guilty  to 
42  counts  of  fraud  and  related  charges.  I  believe  that's  on  the 
record. 

We  now  have  a  situation  where,  as  you  state,  in  the  interest  of 
the  taxpayers,  who,  for  good  or  for  bad,  end  up  being  responsible 
for  sorting  this  out,  what  happens  next?  My  general"  question  to 
you  is  if  someone's  property  is,  if  not  taken  through  a  fraud,  if  it's 
pledged  as  collateral  for  a  transaction  that  turns  out  to  be  fraudu- 
lent, do  you  think  it's  appropriate  that  the  Federal  Government 
would  come  in  and  say,  'We  don't  care  whether  or  not  that  prop- 
erty was  taken  fraudulently  or  not  or  whether  the  transaction 
which  caused  the  property  to  be  transferred  was  done  fraudulently 
or  not;  the  only  concern  is  the  value  of  the  property  and  if  it  can 
be  used  to  pay  for  the  loans." 

Do  you  think  that  is  a  fair  statement  or  would  you,  representing 
the  FDIC,  have  a  different  statement  on  how  that  would  sort  out? 

Mr.  BovENZl.  Mr.  Chairman,  the  FDIC  is  certainly  concerned 
with  how  individuals  are  treated  and  tries  to  handle  tlungs  as  fair- 
ly and  equitably  as  possible,  and  there's  no  illusion  that  ComFed 
did  not  have  problems  associated  with  its  management  and  its  ac- 
tivities. 

I  can  speak  more  directly  to  the  Sweeneys'  case  since  we  have 
done  a  review  of  that  case.  I  am  less  familiar  with  the  Scott  case, 
since  it  was  brought  to  our  attention  recently.  But  certainly  the 
Sweeney  case  has  gone  through  the  court  system  in  many,  many 
steps,  all  the  way  up  to  the  Supreme  Court  to  review  these  mat- 
ters. The  decisions  have  come  out  clearly  in  favor  of  the  RTC. 

There's  no  doubt  before  the  Sweeneys  even  went  to  ComFed  they 
owed  $1.2  million  on  prior  loans.  There  was  about  to  be  a  fore- 
closure on  one  of  the  properties.  They  used  $1.2  of  the  $1.6  million 
to  pay  that  and  have  not  paid  any  money  back  that's  been  bor- 
rowed and  money  that,  indeed,  comes  from  the  taxpayers. 

We  have  tried  to  take  account  of  all  the  circumstances  and  make 
extremely  generous  settlement  offers  for  the  circumstances,  to  try 
to  balance  these  issues  of  providing  fairness  and  meet  our  statutory 
obligation.  We  feel  the  offers  we're  making  are  doing  that. 

Chairman  Torkildsen.  The  situation,  and  feel  free  to  say  if  my 
understanding  is  not  correct,  is  that  the  property  in  the  Sweeneys' 
case  had  a  total  of  $1.2  million  in  first  and  second  mortgages  but 
that  other  than  paying  off  those  first  and  second  mortgages, 
ComFed  never  released  any  funds  at  all  to  the  Sweeneys.  Is  that 
your  understanding? 

Mr.  BOVENZI.  That's  my  understanding,  that  there  was  a  $1.6 
million  loan  to  the  Sweeneys.  There  were  no  subsequent  loans. 
There  was  no  money  paid  back  on  the  initial  loans  and  ComFed 
initiated  foreclosure. 

Chairman  Torkildsen.  Well,  of  that  $1.6  milUon,  which  the  note 
was  for,  $1.2  million  was  used  to  pay  off  first  and  second  mortgages 
on  the  existing  property  and  the  other  $400,000  was  not  released. 
Is  that  your  understanding  or  am  I  mistaken  in  that? 

Mr.  BOVENZI.  I  think  that's  generally  the  situation.  The  other 
$400,000,  my  understanding  was  that  $200,000  was  held  in  a  re- 
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serve  to  pay  interest  on  the  $1.6  million  loan  and  it  was  used  for 
that  purpose.  The  remainder  was  used  for  different  expenses  asso- 
ciated with  the  zoning  requirements  or  other  preparations  of  the  14 
acres  that  they  were  interested  in  developing. 

Chairman  Torkildsen.  Now,  in  the  situation  with  the  Scotts, 
like  you,  I  have  only  more  recently  become  familiar  with  their  situ- 
ation, but  if  a  loan,  by  its  nature,  and  I'm  not  asking  you  to  say 
whether  or  not  you  think  this  loan  was  done  this  way,  but  if  a  loan, 
by  its  nature,  is  impossible  to  pay  back — in  the  case  of  the  Scotts, 
they  were  looking  at  a  loan  and  the  terms  of  the  loan  called  for  the 
construction  of  foundations  but  only  a  handful  of  housing  units  and 
I  can't  imagine  any  responsible  bank  or  institution  lending  money 
to  build  foundations  and  not  something  you  can  actually  sell. 

Be  it  as  it  may,  if  there  was  a  loan  that,  on  its  face,  appeared 
impossible  to  pay  back,  would  that  be  taken  into  consideration? 
Again,  I  realize  that  the  FDIC  is  very  new  to  this,  you're  inheriting 
what  the  RTC  took  over,  but  is  that  something  you  would  look  at 
to  say  these  are  circumstances  which  are  way  beyond  the  norms  of 
reasonable  business  expectations? 

Mr.  BovENZl.  Speaking  as  a  general  matter,  certainly  we  would 
take  circumstances  into  account  for  any  individual  situation.  We 
would  try  to  ascertain  the  borrower's  ability  to  repay  and  structure 
something  that  would  match  that. 

When  a  bank  fails  there  are  a  number  of  unfortunate  cir- 
cumstances that  result  for  many  individuals,  many  of  whom  do  not 
have  the  ability  to  pay,  and  we  routinely  are  in  the  position  of  try- 
ing to  work  with  borrowers  to  settle  for  what  they  can  settle  for. 
That  is  generally  the  FDIC  practice. 

The  FDIC,  and  the  RTC  even  more  so,  would  also  sell  loans  to 
return  funds  to  receivership  immediately  and  return  it  to  the  pri- 
vate sector  for  disposition,  as  well.  My  understanding  of  the  Scott 
case,  and  it  is  just  an  early  understanding,  is  that  the  RTC  in  this 
particular  situation,  instead  of  reaching  such  a  settlement,  sold  the 
loan.  It  may  retain  some  percentage  of  any  returns,  and  we  can 
look  to  get  that  information  more  specifically  £ind  submit  it  for  the 
record.  But  in  this  particular  case  they  sold  the  loan  to  a  third 
party  that's  responsible  now  for  handling  the  asset. 

Chairman  Torkildsen.  In  the  Scott  situation,  is  the  foreclosure, 
is  that  being  in  any  way  worked  upon  by  the  FDIC  or  is  it  entirely 
the  third  party  that's  pursuing  that?  Do  you  know  that? 

Mr.  BOVENZI.  It's  not  being  worked  upon  by  the  FDIC  to  my  un- 
derstanding and  if  it's  as  I  expect,  that  it  was  sold  to  a  third  party 
in  a  sharing  arrangement,  what  the  RTC  did  in  those  situations 
was  sell  assets  and  give  up  any  responsibility  for  managing  the  as- 
sets but  retain  a  percentage  of  any  collection  on  those  assets  that 
would  be  returned  for  taxpayers.  I  believe  that's  the  situation  here, 
although  I  would  certainly  ask  that  we  be  allowed  to  check  that 
and  submit  for  the  record  if  that's  not  the  case. 

Chairman  Torkildsen.  The  Subcommittee  would  very  much  ap- 
preciate your  doing  so.  Also  if  you  can  pursue  whether  or  not  it's 
appropriate  for  the  FDIC,  after  it's  sold  an  asset  to  a  third  party, 
if  there  is  pending  legal  matters,  whether  or  not  it's  appropriate  to 
have  the  FDIC  intercede  or  delay  a  possible  foreclosure. 
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Now,  I  don't  want  you  to  comment  specifically  on  the  case  but 
that's  the  request.  If  you  could  research  it  and  report  back  to  the 
Subcommittee,  to  the  extent  that  you  can,  it  would  be  much  appre- 
ciated. 

Mr.  BovENZi.  OK. 

Chairman  TORKILDSEN.  For  me,  this  is  a  case  of  enormous  frus- 
tration because  to  have  anyone  go  into  any  institution,  think  that 
they're  going  to  be  simply  transferring  their  mortgages  that  they 
have  on  their  property  to  another  institution  and  getting  a  small 
amount  of  money  to  start  a  development  project  and  go  through 
multiple  years  of  anguish  and  uncertainty  is  incredible. 

The  fact  that  the  institution  acted  fraudulently  is  bad  enough  on 
its  own  but  it  is  my  belief  that  the  fact  that  the  Federal  Govern- 
ment has  certainly  prolonged  some  of  this  agony,  and  I  do  think 
that's  a  fair  statement,  is  unconscionable  and  something  has  to  be 
done  so  that  even  if  we  cannot  undo  the  damage  that  has  been 
done  to  the  Sweeneys  and  the  Scotts,  we  should  at  least  be  able 
to  have  a  policy  in  place  for  the  FDIC  and  if  there  is  ever  another 
need  for  an  RTC  or  similar  entity,  to  prevent  anyone  else  from  hav- 
ing to  go  through  that  anguish  again. 

That's  my  hope  in  holding  this  hearing,  that  we  have  some  policy 
in  place.  Maybe  we  can't  undo  the  damage  in  these  two  particular 
circumstances  but  at  least  let's  have  something  in  the  future  so 
that  no  other  family  or  small  business  owner  has  to  go  through  this 
type  of  nightmare  again.  To  the  extent  that  the  FDIC  can  make 
recommendations  for  that,  either  in  its  own  policies  or  perhaps  if 
it's  necessary  for  statute  so  that  future  small  businesses  don't  have 
to  go  through  this,  as  well,  I  think  it  would  be  a  great  service  to 
the  Congress  and  to  the  taxpayers. 

Mr.  BOVENZI.  We'd  be  glad  to  take  a  look  and  report  back  to  you 
if  you  would  like. 

Chairman  TORKILDSEN.  The  Committee  would  appreciate  it. 
Thank  you. 

I'd  like  to  ask  you,  Mr.  Bovenzi,  to  be  available  to  respond  in 
writing  to  any  questions  from  any  members  of  the  Subcommittee 
for  the  next  4  weeks.  We  will  include  those  in  the  record  of  this 
hearing  gmd  then,  as  mentioned  previously,  the  Subcommittee  will 
be  issuing  a  report  of  what  has  been  determined  today  and  what 
steps  we  hope  will  occur  in  the  future. 

Thank  you  very  much  for  your  testimony.  You've  been  very  gra- 
cious with  your  time  and  we  appreciate  your  appearing  before  us 
with  your  expertise. 

Mr.  Bovenzi.  Thank  you,  Mr.  Chairman. 

Chairman  Torkildsen.  This  hearing  stands  adjourned. 

[Whereupon,  at  4:05  p.m.,  the  Subcommittee  was  adjourned,  sub- 
ject to  the  call  of  the  Chair.] 
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OPENING  STATEMENT 

CONGRESSMAN  PETER  G.  TORI<ILDSEN 

CHAIRMAN 

GOVERNMENT  PROGRAMS  SUBCOMMITTEE 

SEPTEMBER  25,  1996 


Good  Afternoon.  It  is  my  pleasure  as  Chairman  of  the  Small 
Business  Committee's  Government  Programs  Subcommittee  to 
welcome  our  witnesses  and  guests. 

Today's  hearing  will  focus  on  the  Federal  Deposit  Insurance 
Corporation's  (FDIC)  management  of  small  business  asset  foreclosures 
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as   a   result   of  the    failure   of  ComFed    Savings   Bank   in   Lowell, 
Massachusetts. 

Specifically,  we  are  going  to  focus  on  two  situations  where  small 
business  projects  were  not  completed  due  to  the  failure  of  ComFed 
Savings  Bank  and  the  alleged  actions  by  the  RTC  when  appointed 
Conservator  in  December  1990.  We  will  hear  from  small  business 
owners  as  to  the  details  of  their  small  business  ventures,  the  details  of 
their  loan  agreements  with  ComFed,  their  problems  as  a  result  of  the 
bank  failure,  and  their  dealings  with  the  RTC  and  the  FDIC  since  that 
time. 

In  addition,  we  will  hear  from  the  FDIC  on  their  business  practices 
when  handling  asset  foreclosures.  They  will  also  provide  testimony  on 
their  involvement  regarding  the  failure  of  ComFed,  the  RTC's 
appointment  as  Conservator  of  the  failed  institution,  and  their  actions 
to  date  as  a  result  of  these  happenings. 
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Our  first  panel  of  wtnesses  include  two  small  business  owners, 
Mrs.  Rhetta  Sweeney  of  Han^ilton,  Massachusetts;  Mrs.  Betty  Scott  of 
Concord,  Massachusetts;  and  Mr.  Peter  Britton  of  the  Hamilton, 
Massachusetts  Planning  Board.  On  the  second  panel  we  will  hear  from 
Mr.  John  Bovenzi,  the  Director  of  the  FDIC's  Depositor  and  Asset 
Services  Division. 

The  Committee  looks  forward  to  hearing  from  today's  witnesses. 
With  that,  I  yield  to  my  colleague,  Mr.  Poshard,  for  any  opening 
statement  he  may  wish  to  make. 
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HOUSE  SUBCOMMITTEE  ON  GOVERNMENT  PROGRAMS 

OVERSIGHT  HEARING  ON  THE  FEDERAL  DEPOSIT  INSURANCE  CORPORATION 
ON  HANDLING  SMALL  BUSINESS  FORECLOSURES 

Opening  Statement  of  Congressman  Glenn  Poshard 

September  25,  1996 

Mr.  Chairman,  I  appreciate  your  holding  this  Subcommittee  hearing  today  regarding 
oversight  of  the  Federal  Deposit  Insurance  Corporation,  (FDIC)  and  in  particular,  the 
handling  of  Small  Business  Asset  foreclosures. 

I  am  interested  to  learn  more  about  the  specific  case  of  the  Sweeney  family  of 
Hamilton,  Massachusetts,  and  if  this  example  is  a  good  representation  of  FDIC,  and  its 
operating  procedures. 

Mr.  Chairman,  I  thank  you  and,  the  witnesses  for  sharing  their  time  and  expertise.   I 
look  forward  to  hearing  what  the  panel  has  to  share  with  us  today. 
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DIRECTOR 

DIVISION  OF  DEPOSITOR  AND  ASSET  SERVICES 

FEDERAL  DEPOSIT  INSURANCE  CORPORATION 
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THE  FDICS  HANDLING  OF  SMALL  BUSINESS  ASSET  FORECLOSURES 

AND  THE  RTCS  HANDLING  OF  ASSETS  FROM 
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SUBCOMMITTEE  ON  GOVERNMENT  PROGRAMS 
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Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  John  F.  Bovenzi,  and  I  am 
Director  of  the  Federal  Deposit  Insurance  Corporation's  Division  of  Depositor  and  Asset 
Services.  We  appreciate  the  opportunity  to  discuss  our  handling  of  small  business  assets 
acquired  through  the  failure  of  insured  depository  institutions. 

In  your  invitation  letter,  you  asked  the  FDIC  to  provide  testimony  on  its  handling  of 
small  business  asset  foreclosures.  In  addition,  you  specifically  asked  for  testimony  on  the 
Resolution  Trust  Corporation's  (RTC)  handling  of  small  business  asset  foreclosures  from 
ComFed  Savings  Bank  in  Lowell,  Massachusetts.  ComFed  failed  in  December  1990.  From 
December  1 990  through  December  31,1 995,  the  assets  of  ComFed  were  handled  by  the  former 
RTC.  The  FDIC  assumed  responsibilitv  for  the  ComFed  assets  when  the  remaining  responsi- 
bilities of  the  RTC  were  transferred  to  the  FDIC  by  law  at  the  end  of  1995.  Although  we  have 
been  responsible  for  these  assets  for  only  the  past  nine  months,  our  testimony  will  attempt  to 
address  questions  that  you  might  have  regarding  ComFed. 

The  past  ten  years  have  posed  tremendous  challenges  to  the  banking  industry  and  the 
FDIC    During  that  time,  nearly  1,250  commercial  banks  and  Bank  Insurance  Fund-insured 
savings  banks  have  failed  with  combined  assets  of  over  $225  billion  and  deposits  of  almost  $190 
billion.  The  FDIC  has  resolved  these  failures  without  taxpayer  assistance. 

Over  the  same  period,  almost  1 ,1 00  savings  associations  failed  and  were  resolved  by  the 
former  Federal  Savings  and  Loan  Insurance  Corporation  and  the  RTC.  These  savings 
associations  had  combined  assets  of  over  $540  billion  and  deposits  of  almost  $445  billion. 
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According  to  the  Government  Accounting  Office,  the  estimated  direct  cost  to  the  taxpayers  of 
these  failures  is  almost  $125  billion. 

More  recently,  only  five  banks  and  three  thrift  institutions  failed  in  1995.  and  only  four 
banks  and  two  thrift  institutions  have  failed  so  far  this  year.  Our  projections  indicate  that  we 
will  continue  to  experience  a  relatively  small  number  of  bank  failures  in  the  coming  years. 

Although  our  job  of  disposing  of  assets  is  not  yet  complete,  the  vast  majority  of  acquired 
assets  have  been  returned  to  the  private  sector.  At  the  peak  of  its  resolution  activities,  the  RTC 
managed  more  than  $1 75  billion  in  assets  fi-om  failed  thrift  institutions.  Similarly,  the  FDIC 
once  managed  more  than  $50  billion  in  assets  fi-om  failed  banks.  Currently,  our  asset  inventory, 
including  those  assets  acquired  from  the  RTC.  is  around  $13  billion.  We  anticipate  handling 
less  than  $8.5  billion  of  assets  by  year-end. 

Despite  a  level  of  bank  failures  unprecedented  since  the  Great  Depression,  no  insured 
depositor  has  suffered  a  loss  as  a  result  of  these  failures.  Because  the  FDIC  was  able  to  provide 
depositors  with  access  to  their  deposits  quickly,  many  depositors  noticed  little  if  any  disruption 
in  banking  sen  ices  when  their  banks  failed.  The  FDIC's  ability  to  accomplish  this  without 
taxpa\er  assistance  was  due  in  large  part  to  our  success  in  realizing  market  value  on  inherited 
assets  and  returning  them  to  the  private  sector.  On  average,  we  recover  about  95  percent  of  ap- 
praised value  on  loan  sales  and  about  90  percent  of  appraised  value  on  real  estate  sales. 


29 


In  addition  to  making  sure  that  insured  depositors  receive  their  funds  as  soon  as  possible 
after  a  bank  fails,  the  FDIC  has  a  statutory  responsibility  to  the  creditors  and  shareholders  of  the 
bank  under  the  Federal  Deposit  Insurance  Corporation  Improvement  Act  of  1 99 1  (FDICIA)  to 
minimize  losses  by  obtaining  maximum  recovery  from  the  assets  of  the  receivership.     The 
assets  are  owned  by  the  estate  of  the  failed  bank,  and  many  of  our  asset  disposition  activities  are 
similar  to  those  of  a  bankruptcy  trustee  in  that  fiinds  we  recover  benefit  other  creditors  of  the 
estate  as  well.  We  try  to  carry  out  these  responsibilities  in  a  way  that  attempts  to  balance  our 
obligation  to  maximize  recoveries  and  minimize  losses  to  the  deposit  insurance  fimds  with  the 
desire  to  work  with  borrowers  as  they  repay  their  loans. 

Another  concern  of  the  FDIC  when  it  conducts  its  liquidation  activities  is  to  minimize 
an\  adverse  effect  on  the  economic  stability  and  well-being  of  the  local  community.     Returning 
the  tailed  bank's  loan  assets  to  the  private  sector  as  quickly  as  possible  permits  borrowers  and  the 
local  econom\  to  reestablish  the  new  lending  relationships  that  will  provide  long-term  fiinding 
for  hu.sinesses    In  this  wa\ .  the  FDIC  works  with  local  businesses  to  limit  the  impact  of  a  bank 
failure  on  the  a\ailability  of  credit  in  the  local  economy. 

When  a  bank  fails,  the  FDIC  first  attempts  to  locate  a  buyer  to  assume  the  failed  bank's 
deposits  and  purchase  its  assets.  Even  if  an  assuming  bank  is  found,  that  bank  generally  will  not 
assume  problem  loans.  We  work  with  the  assuming  bank  to  negotiate  asset-purchase  options, 
put-back  provisions  and  loss-sharing  arrangements  in  order  to  return  loans  to  the  private  sector 
as  soon  as  possible. 
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After  a  bank  failure,  borrowers  are  legally  required  to  repay  outstanding  loans  to  the 
receivership  estate  just  as  they  would  if  their  bank  had  not  failed.  Recoveries  on  these  loans  then 
are  used  to  pay  off  the  failed  bank's  creditors,  including  the  FDIC.  In  ComFed,  as  in  other  RTC 
receiverships,  any  recoveries  on  the  thrift's  assets  also  helped  reduce  the  losses  of  U.S. 
taxpayers. 

The  FDIC  evaluates  the  circumstances  of  each  failed  bank  borrower  individually  and 
attempts  to  tailor  a  resolution  of  that  borrower's  debt  based  on  the  borrower's  ability  to  pay  and 
on  the  fair  market  value  of  any  pledged  collateral.  FDIC  employees,  as  well  as  asset 
management  contractors,  are  directed  to  be  receptive  to  any  proposal  a  borrower  may  have  that 
would  help  resolve  a  problem  loan  situation  while  ftilfilling  our  mandate  to  maximize  recoveries 
and  minimize  losses  to  the  deposit  insurance  fijnds.  Because  each  borrower's  situation  is  unique, 
\arious  options  are  evaluated  and  analyzed  to  formulate  a  repayment  plan  that  offers  the  best 
chance  for  a  successful  resolution.  GeneralK.  it  is  in  the  best  interests  of  both  the  FDIC  and 
borrowers  to  return  a  loan  to  a  performing  status.  This  is  especially  true  for  small  businesses 
whose  value  is  more  often  retained  in  their  ability  to  produce  income,  rather  than  in  the  value  of 
their  physical  assets.  The  FDIC's  policies  for  dealing  with  borrowers  from  a  failed  bank  are 
contained  in  the  FDIC's  Asset  Disposition  Manual,  which  is  publicly  available. 

The  FDIC  prefers  to  work  with  borrowers  to  achieve  a  mutually  agreeable  repayment 
plan  for  unpaid  loans.  Foreclosure  or  other  legal  action  is  utilized  rarely  and  only  as  a  last  resort. 
In  working  with  borrowers,  we  analyze  all  viable  alternatives  for  resolving  a  loan  and  weigh  the 
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.recovery  from  a  negotiated  settlement  against  the  expected  recovery  through  a  competitive  sale 
or  foreclosure.  Consequently,  we  generally  reach  agreements  with  the  vast  majority  of 
borrowers. 

For  borrowers  who  cannot  repay  their  obligations  as  originally  intended,  several  options 
are  available.  For  example,  we  will  release  collateral  for  fair  market  value,  establish  repayment 
schedules  based  on  ability  to  pay,  and  compromise  loans  for  less  than  the  full  amount  owed.  To 
facilitate  a  borrower's  refinancing  efforts,  we  also  have  absorbed  closing  costs  and  out-of-pocket 
expenses  associated  with  obtaining  a  new  loan. 

Each  of  these  approaches  requires  the  borrower's  fiill  cooperation.  Frequently,  loan  files 
that  we  acquire  from  a  failed  bank  are  poorly  documented.  Therefore,  it  is  essential  that  borrow- 
ers work  with  us  to  furnish  current  financial  and  other  relevant  information  so  that  a  mutually 
acceptable  resolution  can  be  reached.  If  a  borrower  refuses  to  pay  or  to  provide  necessary 
financial  information,  the  FDIC  has  no  choice  but  to  seek  recovery  from  the  collateral.  Under  no 
circumstances.  iiowe\  er.  will  the  FDIC  foreclose  or  litigate  with  borrowers  who  are  meeting 
ihcir  obligations  under  loan  agreements  with  the  failed  institution. 

A  re\  ieu  of  our  past  record  in  dealing  with  borrowers  from  failed  banks  shows  that  we 
consistently  exhaust  viable  consensual  alternatives  that  maximize  recovery  before  resorting  to 
Ibrcclosure.  A  few  years  ago.  at  the  height  of  the  credit  problems  in  New  England,  we  reviewed 
more  than  1 30.000  loans  from  failed  New  England  banks.  We  completed  foreclosure  actions  on 
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just  over  one  percent  of  them.  Further,  many  of  these  foreclosures  were  initiated  by  the  banks 
before  they  failed,  and  before  the  FDIC  stepped  in,  or  involved  cases  where  the  borrower  volun- 
tarily relinquished  their  property. 

Because  of  the  time  and  expense  involved,  foreclosure  generally  is  not  a  cost-effective 
method  of  resolution.  Moreover,  we  are  aware  of  no  cases  where  we  foreclosed  on  a  borrower 
yvho  demonstrated  a  willingness  to  cooperate  and  has  the  ability  to  maintain  a  realistic  payment 
program.  Unfortunately,  we  are  sometimes  left  with  no  reasonable  alternative  than  to  foreclose 
due  to  the  inability  or  unwillingness  of  the  borrower  to  make  consistent  payments. 

ComFed  Savings  Bank 

On  December  13,1 990.  ComFed  was  declared  insolvent  by  the  Office  of  Thrift 
Supen  ision  and  the  former  RTC  was  appointed  conservator.  ComFed  subsequently  was  placed 
into  a  liquidating  receivership  by  the  RTC  on  September  13,  1991.  The  RTC  was  responsible  for 
the  resolution  of  ComFed's  assets  through  December  31,  1995.  During  this  period,  the  FDIC  had 
no  oversight  or  other  responsibility  with  respect  to  ComFed.  On  January  1, 1996,  by  operation 
of  lau .  the  RTC  ceased  to  exist  and  the  FDIC  succeeded  to  all  rights,  titles  and  interests  of  the 
RTC  in  its  capacity  as  receiver  of  ComFed. 

At  the  time  of  conservatorship,  ComFed  had  assets  of  approximately  $1 .4  billion.  When 
ComFed  was  placed  into  a  liquidating  receivership,  the  RTC  retained  $723  million  in  assets,  of 
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which  approximately  $578  million  were  loans  and  owned  real  estate.  Currently,  less  than  $56 
million  in  ComFed  assets  remain  in  liquidation.  The  remaining  ComFed  portfolio  includes  295 
loans  with  an  aggregate  book  value  of  $12  million,  of  which  276  are  loans  secured  by  one-to- 
four  family  residential  properties.  The  bulk  of  the  remaining  assets  consists  of  owned  real  estate. 

The  loan  tracking  system  used  by  the  RTC  was  not  operational  at  the  beginning  of  the 
ComFed  conservatorship,  but  has  been  operational  since  mid-1992.  This  system  tracked 
approximately  $485  million  in  ComFed  real  estate  loan  dispositions.  Negotiated  sales  and 
securitized  transactions  accounted  for  95  percent  of  the  loan  dispositions.  Completed  fore- 
closures from  the  ComFed  receivership  accoimted  for  less  than  one  percent  of  total  loan 
dispositions.  Our  research  indicates  that  the  vast  majority  of  the  foreclosed  properties  were  in 
foreclosure  at  the  time  of  ComFed's  failure. 

While  the  Committee's  invitation  did  not  request  testimony  about  any  specific  asset  of 
ComFed.  we  note  that  Ms.  Rhetta  Sweeney  will  appear  as  a  witness.  For  the  Committee's 
mtormation.  we  have  attached  an  Appendix  describing  the  history  of  resolution  efforts  of  Ms. 
Sweene>'s  loan.  We  note  that  Ms.  Sweeney  received  a  loan  of  $1.6  million  in  1987,  but  has 
failed  to  make  any  principal  payments  on  that  debt.  The  Appendix  also  describes  recent 
settlement  offers  made  by  the  FDIC  to  resolve  this  matter,  which  it  inherited  from  the  RTC. 
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Summary 

In  conclusion,  the  FDIC  is  faced  with  the  arduous  and  occasionally  unpleasant  task  of 
dealing  with  problem  assets  in  a  sometimes  difficult  economy.  As  you  are  aware,  the  success  of 
our  efforts  has  a  direct  impact  on  the  banking  industry  that  pays  deposit  insurance  premiums.  In 
addition,  the  success  of  our  efforts  as  successor  to  the  RTC  has  a  direct  impact  on  the  taxpayers 
of  this  country  and  the  total  costs  for  the  resolution  of  the  savings  and  loan  crisis. 

Above  all  else,  we  must  protect  the  depositors  of  failed  banks.  To  do  this,  borrowers 
must  be  expected  to  repay  their  fmancial  obligations  to  the  extent  that  they  are  capable  of  doing 
so.  While  we  work  with  borrowers  to  reach  mutually  acceptable  repayment  terms,  we  sometimes 
are  left  with  no  acceptable  alternative  than  to  resort  to  legal  action  and  foreclosure.  These 
actions  are  wholly  consistent  with  our  statutory  responsibilities.  Although  the  FDIC  was  not 
responsible  for  RTC  assets  prior  to  this  year,  the  low  number  of  foreclosure  actions  out  of 
ComI  ed  is  consistent  with  the  FDlC's  past  experience. 

Despite  the  shocks  to  the  U.S.  fmancial  system  over  the  past  15  years,  no  losses  have 
been  suffered  b>  insured  depositors,  thousands  of  loans  have  been  amicably  resolved  and 
returned  to  the  private  sector,  public  confidence  in  our  banking  system  has  been  maintained,  and 
no  la.xpayer  money  has  been  required  to  resolve  any  failed  banks. 
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APPENDIX 

JOHN  AND  RHETTA  SWEENEY 

Between  December  1990  and  December-31,  1995,  the  Resolution  Trust  Corporation  acted 
as  conservator  and  later  receiver  of  ComFed  Savings  Bank  in  Lowell,  Massachusetts.  On 
December  31,  1995,  the  RTC  ceased  to  exist.  By  operation  of  law,  the  FDIC  succeeded  the  RTC 
as  receiver  of  ComFed  on  January  1,  1996,  and,  also  by  operation  of  law.  acquired  all  rights, 
titles  and  interests  in  the  ComFed  receivership's  assets,  including  the  property  located  at  776  Bay 
Road  and  24  Meyer  Lane  in  Hamilton,  Massachusetts.  This  property  had  been  ovmed  by  John 
and  Rhena  Sweeney  until  November  1994,  when  the  RTC  as  receiver  of  ComFed  purchased  the 
propen>  at  foreclosure.  After  succeeding  the  RTC,  the  FDIC  conducted  a  thorough  review  of  the 
a\ailable  records  and  files  pertaining  to  the  Sweeneys.  The  results  of  the  review,  and  the  actions 
that  the  FDIC  has  taken  in  this  matter  since  January  1.  1996,  are  set  forth  below. 

Loan  Histon 

In  August  1987,  the  Sweeneys  faced  foreclosure  on  the  property  at  776  Bay  Road  by 
Harbor  Equit\  Funds.  Inc.,  which  held  a  $400,000  second  mortgage.  The  property  at  776  Bay 
Road  comprises  four  acres  of  land,  an  antique  house  and  two  bams.  On  August  27,  1 987,  just 
days  before  the  scheduled  foreclosure,  the  Sweeneys  (individually  and  as  trustees)  borrowed  $1.6 
million  dollars  from  ComFed  to  prevent  foreclosure.  To  secure  the  debt  to  ComFed,  they 
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granted  ComFed  a  mortgage  on  the  776  Bay  Road  property  and  on  property  at  24  Meyer  Lane, 
comprising  ten  acres  and  a  large  house.  Approximately  $1 .27  million  of  the  SI  .6  million  loan 
was  used  to  pay  off  liens.  $200,000  was  placed  in  a  reserve  to  cover  interest  on  the  loan.  The 
remaining  $1 13,000  was  to  be  used  for  architectural  and  engineering  fees  to  subdivide  the  land. 
Very  little  architectural  work  was  ever  done,  however,  and  the  Sweeneys  never  made  any 
principal  payments  on  the  loan. 

Litigation 

On  November  30,  1988,  ComFed  began  foreclosure  proceedings.  The  loan  was  past  due 
and  the  Sweeneys  had  exhausted  the  interest  reserve.  On  April  14,  1989,  to  prevent  foreclosure, 
Rhetta  Sweeney,  individually  and  on  behalf  of  two  trusts,  and  John  Sweeney  filed  a  complaint  in 
stale  court  asserting  various  lender  liability  claims  against  ComFed.  Among  other  things,  the 
Sweeneys  claimed  that  ComFed  had  deceived  them  into  believing  that  before  the  loan  closed  an 
appraisal  had  been  done  showing  that  the  property  was  worth  more  than  the  loan  and  that 
CimiFed  would  lend  an  additional  $900,000  in  construction  financing. 

In  March  1990.  after  a  twelve-day  trial,  the  jury  returned  a  $2,069,580  verdict  for 
ComFed  on  the  loan  and.  with  one  exception,  rejected  all  of  the  Sweeneys"  claims  that  it 
considered,  including  their  claim  of  fraud.  The  jur>'  awarded  $65,000  to  Rhetta  Sweeney  on  a 
claim  of  mental  anguish  and  did  not  decide  two  other  claims,  which  the  judge  had  reserved  for 
decision. 
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On  December  13,1 990,  the  RTC  was  appointed  conservator  of  ComFed.  On  January  1 1 , 
1991,  the  RTC  was  substituted  for  ComFed  in  the  state  court  action  and  the  case  was  removed  to 
the  U.S.  District  Court  for  the  District  of  Massachusetts.  At  the  time  of  removal,  the  state  court 
had  not  entered  a  judgment  on  the  reserved  counts.  On  January  31,  1 99 1 ,  ten  months  after  trial 
and  nineteen  days  after  the  removal  to  federal  court  had  deprived  it  of  jurisdiction,  the  state  court 
purported  to  enter  judgment  on  the  reserved  counts.  As  the  federal  district  court  held  after  a 
series  of  evidentiary  hearings,  the  state  court  no  longer  had  jurisdiction  when  it  purported  to  enter 
judgment  and  the  purported  judgment  was  void. 

On  Januar>'  9.  1992.  the  RTC  asked  the  federal  district  court  to  enter  as  its  own  the 
judgment  returned  by  the  state  court  jury  and  to  grant  the  RTC  summary  judgment  on  the  two 
counts  that  had  been  reserved  by  the  state  court.  On  April  14,  1992,  the  federal  district  court 
granted  the  RTC"s  motion,  entered  the  jury  verdict,  and  granted  summary  judgment  to  the  RTC. 

On  February  9.  1993.  the  federal  district  court  entered  final  judgment  in  favor  of  the 
RTC     The  Suecne\  s  appealed  to  the  United  States  Court  of  Appeals  for  the  First  Circuit.  On 
Januan.  }\.  \  994.  the  Court  of  Appeals  affirmed  the  judgment  of  the  federal  district  court.  The 
SueencN  s  filed  a  petition  for  reconsideration,  which  the  Court  of  Appeals  denied.  The  Sweeneys 
then  filed  a  petition  for  a  writ  of  certiorari  with  the  U.S.  Supreme  Court,  which  the  Supreme 
Court  denied.  The  Supreme  Court  also  denied  the  Sweeneys"  subsequent  petition  for  rehearing. 
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The  federal  district  court  granted  the  RTC  permission  to  conduct  a  foreclosure  sale  of  the 
property.  Sale  was  set  for  July  14,  1994.  On  the  sale  date,  however,  Rhetta  Sweeney  filed 
bankruptcy,  which  automatically  stayed  the  foreclosure  sale.  The  Bankruptcy  Court  ordered  the 
automatic  stay  lifted  to  allow  foreclosure  of  the  property,  and  on  November  29,  1 994,  the  RTC 
purchased  the  property  at  foreclosure.  The  Bankruptcy  Court  later  dismissed  Rhetta  Sweeney's 
bankruptcy. 

In  response  to  a  Congressional  request  initiated  by  the  Sweeneys,  the  RTC  Inspector 
General  reviewed  the  circumstances  surrounding  the  Sweeneys'  loan  and  issued  a  report  in  May 
1 992.  B\  statute,  the  RTC  Inspector  General  was  independent  of  the  RTC.  Only  the  President 
could  appoint  or  remove  the  Inspector  General.  The  Inspector  General  concluded  that  the  RTC 
had  noi  refused  lo  honor  a  valid  prior  state  court  judgment  because  the  state  court  lacked 
lunsdiction  when  it  purported  lo  rule  on  the  reserved  claims.  The  Inspector  General  also 
concluded  thai  the  RTC's  litigation  of  this  case  was  "consistent  with  a  good  faith  attempt  to  limit 


KT(   Settlement  Efforts 

in  September  1994.  the  RTC  opened  settlement  discussions  with  the  Sweeneys.  These 
discussions  tailed  and  the  RTC  foreclosed.  Settlement  discussions  resumed  in  February  1995, 
and  a  new  appraisal  acceptable  to  both  parties  was  obtained.  Based  on  that  appraisal,  the  RTC 
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met  with  the  Sweeneys  on  May  17,  1995  and  presented  several  settlement  options.  The  Swee- 
neys  rejected  all  offers. 

In  July  1995,  the  RTC  offered  to  meet  with  the  Sweeneys  once  again  to  attempt  to  reach  a 
settlement,  but  the  Sweeneys  declined.  On  August  2,  1995,  in  a  further  attempt  to  reach  a  settle- 
ment, the  RTC  offered  yet  another  option  to  allow  the  Sweeneys  to  keep  their  residence,  but  the 
Sweeneys  again  refused  the  offer. 

FDIC  Involvement 

After  the  FDIC  succeeded  the  RTC  as  receiver  of  ComFed,  it  undertook  a  thorough 
review  of  the  Sweeney  matter.  To  avoid  further  litigation  and  cost  to  the  taxpayers,  the  FDIC 
provided  the  Sweeneys  with  three  settlement  alternatives  by  letter  of  July  29,  1996,  all  of  which 
would  allow  the  Sweeneys  to  continue  living  on  the  property.  A  copy  of  the  FDIC's  letter  is 
included  for  the  record.  The  letter  contams  the  complete  terms  of  the  FDIC's  settlement  offer, 
but  some  of  the  main  points  of  the  three  alternatives  are  summarized  below. 

First,  the  FDIC  offered  to  sell  to  the  Sweeneys.  or  a  related  party,  both  776  Bay  Road  and 
24  Meyer  Lane  for  a  cash  price  of  $637,000.  The  FDIC  would  release  the  Sweeneys  from  all 
liabilitv. 
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Second,  the  FDIC  offered  to  sell  the  Sweeneys  the  house  at  24  Meyer  Lane  -  where  the 
Sweeneys  have  been  living  rent  free  since  the  RTC  foreclosed  almost  two  years  ago  ~  together 
with  one  acre  of  surrounding  land  for  one  dollar.  The  offer  required  the  Sweeneys  to  subdivide 
the  remaining  property  subject  to  FDIC  approval,  to  obtain  the  necessary  permits  and  comply 
with  the  zoning  requirements  of  the  Town  of  Hamilton  and  to  pay  the  subdivision  expenses  for 
the  one  acre  lot  the  Sweeneys  were  to  retain.  They  Sweeneys  would  have  45  days  to  secure  the 
necessary  subdivision  permits  or  to  inform  the  FDIC  that  the  property  could  not  be  legally  subdi- 
vided. If  the  property  could  not  be  legally  subdivided,  this  alternative  would  not  be  available. 

Third,  the  FDIC  offered  to  sell  the  Sweeneys  the  776  Bay  Road  residence  and  5.3  acres 
for  one  dollar.  The  FDIC  would  retain  the  remainder  of  the  property. 

The  Sweeneys  did  not  accept  any  of  these  alternatives. 

In  late  .-\ugust  1996.  the  FDIC  learned  by  chance  that  the  Sweeneys  were  operating  an 
unud\cnised  bed  and  breakfast  at  24  Meyer  Lane.  The  FDIC  never  agreed  to  this  use  of  its 
propcn>  and  has  serious  concerns  about  potential  taxpayer  liability  and  whether  the  property  is 

properK  insured. 

On  September  13.  1996.  the  FDIC  filed  a  complaint  to  evict  the  Sweeneys  in  the  U.S. 
District  Court  for  the  District  of  Massachusetts. 
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Conclusion 

Beginning  no  later  than  August  1987  and  continuing  to  the  present,  John  and  Rhetta 
Sweeney  have  had  the  use  of  the  776  Bay  Road  and  24  Meyer  Lane  property.  They  have  made 
no  mortgage  payments  and  paid  no  property  taxes  since  at  least  November  1988.  (The  RTC  paid 
more  than  $150,000  in  real  estate  taxes  and  penalties  on  the  property.)  They  have  paid  no  rent 
since  the  November  1 994  foreclosure. 

Through  their  failure  to  repay  the  money  they  borrowed,  the  Sweeneys  have  caused  a  loss 
to  taxpayers  of  more  than  $3.2  million.  Over  the  years,  the  Sweeneys  have  suggested  numerous 
reasons  wh>  they  -  unlike  other  borrowers  ~  should  not  have  to  repay  the  money  they  borrowed. 
They  have  litigated  in  state  court,  in  federal  district  court,  in  the  United  States  Court  of  Appeals 
for  the  First  Circuit,  in  the  United  States  Supreme  Court  and  in  Bankruptcy  Court.  Except  for 
their  claim  of  emotional  distress,  no  court  with  jurisdiction  has  held  in  their  favor. 

In  a  spirit  of  compromise,  the  RTC  and  FDIC  have  made  offer  after  offer  ~  many 
extremely  generous  -  but  the  Sweeneys  have  rejected  them  all.  To  fulfill  its  legal  obligations  to 
the  American  taxpayers  and  maximize  its  return  on  receivership  assets,  the  FDIC  must  obtain 
possession  of  property  that  it  legally  owns. 
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CEDEKAL  DEPOSIT  INSURANCE  COiCPORATION 

DIVISION  OF  I£FOSrrOR  AKD  ASSET  SStVICES 
KST  OfnS  BOX  289403 

EASTHAIOKffiD.CONKECnCUT  0«12&04a2 
(103)39MOOO 


CBRTIFXED  MftTT. 
RETDZilT  SBCEZPT   KEQOSSTEI) 


aiily  29,    1996 


Mrs.  Rhetta  B.  Sweeney 

Mr.  John  Sweeney 

24  Meyer  Lane 

Kamilron,  MassachTosette  01936 

Dear  Mr .  and  Mrs .  Sweeney : 

The  purpose  of  this  letter  is  to  present  a  final  offer  to 
resolve  the  dispute  chat  you  have  had  with  the  forwer  Resolution 
Trust  Corporation  Involving  the  failed  ComFed  Savings  Bank,  F.A. 
Afi  you  know,  effective  December  31,  1995,  the  remaining  responsi- 
bilities of  the  forroer  RTC  were  transferred  to  the  Federal  Deposit 
Insurance  Corporation.  As  a  result,  the  FDIC  ie  now  the  legal 
owner  of  the  property  located  at  776  Bay  Road  and  24  Meyer  Lane  in 
Hamiltor. ,  Massachusette  . 

In  an  effort  to  bring  this  matter  to  closure  without  the  need 
and  ejcpenae  of  further  litigation,  senior  management  of  the  FDIC 
bp*:;  re\"iewed  this  matter  and  authorized  the  following  offer,  which 
consists  of  three  alternatives : 

(1)  The  FDIC  will  sell  to  you,  or  a  related  party,  the  entire 
property  for  a  cash  price  of  §637,000.  The  FDIC  will  not  finance 
the  sale.  You  have  30  days  from  receipt  of  this  letter  to  accept 
or  reject  this  offer.  A  non-refundable  earnest  money  deposit  of 
$10,000  is  required  upon  acceptance,  and  closing  must  be  scheduled 
no  more  than  90  days  from  the  date  of  acceptance. 

(2)  The  FDIC  will  agree  to  subdivide  the  pr(^)erty  to  rnahle  you  to 
keep  your  current  residence  at  24  Meyer  Lane  together  with  one  acxe 
of  Eurroiinding  land.  It  will  be  your  responsibility  to  obtain  the 
necessary  permits  and  cocrply  with  the  zoning  requirements  of  the 
Town  of  Hamilton .  The  subdivision  plan  would  be  subject  to  FDIC 
approval,  which  will  not  be  unreasonably  withheld.  You  have  30 
days  from  receipt  of  this  letter  to  accept  or  reject  this  offer, 
and  no  more  than  45  days  from  receipt  of  this  letter  to  secure  the 
neceseary  permits  or  to  inform  the  FDIC  that  the  property  cannot  be 
legally  subdivided.  You  would  be  responsible  for  paying  all 
subdivision  expenses  for  the  one  acre  lot  along  with  one  dollar 
consideration  to  the  FDIC.  The  FDIC  would  retain  the  remainder  of 
the  property.  In  the  event  that  the  property  cannot  be  legally 
siibdivided,  this  alternative  is  not  available. 
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(3)  The  FDIC  will  deed  to  you  the  776  Bay  Road  xesidence  and  5.3 
acres  for  consideration  of  one  dollar  to  the  FDIC.  You  hovo  30 
days  from  receipt  of  this  letter  to  accept  or  reject  this  offer. 
Again,  the  FDIC  would  retain  the  remainder  of  the  property. 

The  FDIC  believes  that  these  settlement  alternatives  are  fair 
and  reasonable.  Iz  is  noted  that  you  hsve  had  the  use  of  the 
property  since  August.  1987  basically  without  paying  any  mortgage 
principal  or  interest,  rent  or  taxes,  and  that  you  have  retained 
any  possible  income  produced  from  the  rental  of  the  776  Bay  Road 
residence.  Furtherrnore,  the  RTC  prevailed  in  all  litigation,  and 
paid  more  than  $1SD,000  in  real  estate  taxes  and  penalties  on  the 
property.  As  a  consequence,  the  taxpayers  have  incurred 
etibetantial  costs  from  this  matter. 

Should  you  accept  one  of  these  settlement  alternatives,  the 
FDIC  will  require  that  mutual  releases  be  executed  itnmediately,  and 
held  in  escrow,  whereby  you  release  the  FDIC  in  all  of  its 
capacities  frotn  any  and  all  claims  arising  out  of  the  ComFed  loan 

transaction. 

If  you  reject  all  of  these  settlement  alternatives  outright, 
the  FDIC  will  pursue  available  legal  remedies,  including  eviction, 
to  protect  the  interests  of  the  ComFed  receivership. 

Please  contact  me  at  (860)  291-4702  if  you  have  any  questions. 

Sincersly , 


M.  Palladino 
ianal  Manager 
Northeast  Service  Center 


Mr .  t  Mrs .  John  Sweeney 
First  Class  Mail 
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ORAL  and  WRITTEN  STATEMENT  OF  PETER  P.  BRTTTON  before  the  UNITED 
STATES  HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE ON  GOVERNMENT  PROGRAMS,  September  25, 1996,  at  2  p.m. 


Ladies  and  gentlemen,  members  of  the  House  Committee  on  Small  Business,  I  am  Peter 
Britton,  a  member  of  the  Planning  Board  of  Hamilton,  Massachusetts  for  over  20  years. 
I  have  come  before  you  with  a  matter  of  some  urgency.  A  Small  Business  venture,  an  approved 
subdivision  plan  owned  by  Rhetta  Sweeney  has  been  illegally  obstructed  for  eight  years. 

Representatives,  as  your  elected  unpaid  man  in  the  field  charged  with  helping  citizens  do 
real  estate  business  under  the  laws  of  Massachusetts,  I  am  outraged  to  have  witnessed  such  brutish 
interference  in  the  affairs  of  a  state  and  town  by  federal  agencies  and  their  agents.  I  come  here  to 
challenge  your  power  and  will  to  provide  oversight. 

On  March  21,  1988  our  Planning  Board  approved  a  subdivision  plan  permitting  Rhetta 
Sweeney  to  develop  her  property.  That  subdivision  plan  remains  viable  today  and  is  the  property  of 
Rhetta  Sweeney  (See  Planning  Board  letter  dated  September  18,  1996)  However,  she  carjiot  act, 
move  forward  on  her  plan  because  of  a  remarkable  cascade  of  events. 

Before  I  get  to  these  events,  let  me  explain  what  the  Planning  Board  approved  for  the 
Sweeneys.  The  board  approved  a  Flexible  Plan  Sub-division  which  allows  for  (6)  dwellings  on  a 
tract  greater  that  (10)  acres  and  encourages  protection  of  open  space  by  requiring  that  (40%)  of  the 
cluster  tract  area  be  dedicated  quality  open  space  "with  scenic  and  natural  resource  values."  This 
permanent  open  space  "Conservation  Easement"  was  to  be  dedicated  to  either  a  non-profit  land 
trust  or  the  Hamilton  Conservation  Commission.  This  covenant  arrangement  has  been  interrupted 
by  subsequent  events    The  Town  of  Hamilton  has  a  vested  interest  in  the  fulfillment  of  this  plan 
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STATES  HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE ON  GOVERNMENT  PROGRAMS,  September  25, 1996,  at  2  p.m. 
Embargoed  Information,  Restricted  Access  and  Confidential  until  the  hearing! 
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As  a  town  agent  charged  vsath  setting  procedures  for  sub-division  of  land,  I  am  here  to  protest 
interference  with  this  plan. 

The  day  after  our  board  approved  the  Sweeney  plan,  COMFED  of  Lowell,  Mass.,  the 
S&L  bank  providing  financing  for  the  business  venture,  notified  Rhetta  Sweeney  they  were 
"suspending  lending"  on  the  small  business  project  and  subsequently  filed  foreclosure.  They  were 
sued  by  the  Sweeneys,  and  found  by  Judge  Izzo  in  Middlesex  Superior  Court  to  have  committed 
fi'aud  in  trying  to  illegally  seize  the  property  (as  they  had  succeeded  with  others).  The  Sweeneys 
won  a  $4,000,000.00  judgment  fi-om  Judge  Izzo,  and  were  in  a  position  to  move  forward  again  on 
their  development  of  the  property. 

Incredibly,  the  day  aAer  the  decision  came  down  and  was  recorded  on  the  docket  sheet  in 
Middlesex  Superior  Court,  a  lawyer  appears  at  the  clerk's  office  of  the  Court  and  removes  the 
entire  Sweeney  case  file  without  permission  or  authority  and  hides  it  for  26  days  in  his  law  office. 
When  the  file  is  subsequently  discovered  missing  by  Judge  Izzo  and  the  lawyer  is  asked  to  return  it, 
he  refiises. 

Most  of  you  are  lawyers  and  must  be  wondering  what  would  happen  to  you  in  your  home 
states  if  you  were  to  steal  a  case  file  from  the  court  house.  You  must  be  wondering  who's  this 
amazing  lawyer? 

It  turns  out  to  be  none  other  than  John  Hanify,  a  principal  in  the  Boston  law  firm  of  Hanify 
&  King.    John  Hanify,  it  happens  worked  extensively  for  COMFED  and  seamlessly  went  to  work 
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for  the  RTC,  illegally  both  as  a  matter  of  Conflict  of  Interest  and  by  lack  of  a  Legal  Services 
Agreement. 

The  Sweeney  attorneys  received  no  notification  of  the  judgment  that  had  been  won  because 
the  clerk's  office  had  no  record  of  the  case,  other  than  the  docket  sheet.  Mysteriously,  over  three 
weeks  later  the  case  file  ends  up  in  the  hands  of  Judge  Woodlock  of  the  U.S.  District  Court  for  the 
District  of  Massachusetts,  who  on  the  record  expresses  amazement  at  Hanify's  illegal  possession  of 
the  court  file.  Judge  Woodlock  recuses  himself  without  valid  reason  and  passes  the  file  on  to  Judge 
Harrington.  Last  heard  of  the  Sweeney  case  file  resided  in  Judge  Harrington's  office  Has  it  ever 
been  returned  to  the  Middlesex  Superior  Court? 

These  original  documents,  this  entire  file,  is  now  illegally  in  the  hands  of  Judge  Harrington 
who  makes  no  attempt  to  return  them  but  instead  cut,  pastes,  expunges  parts  of  the  state  court 
decision  and  produces  his  own  decision  issued  from  Federal  District  Court  claiming  federal 
jurisdiction  over  the  Sweeney  property  and  nullification  of  the  state  court  decision    His  decision 
was  based  on  examination  of  no  copy  of  a  court  case  issued  by  a  clerk's  office  in  a  timely  fashion, 
but  from  the  original  documents  stolen  almost  instantly  upon  issuance  by  the  state  court  judge. 

Issues  of  law,  procedure,  and  legality,  are  all  matters  my  Board  must  scrupulously  adhere  to 
with  oversight  by  town  counsel,  are  in  this  instance  brushed  aside  for  the  convenience  of  the  RTC 
The  Sweeney  case  is  precedent  setting  in  finding  fraud  at  the  heart  of  ComFed's  dealings.  It  seems 
that  a  finding  of  fraud  rather  than  negligence  caused  great  anxiety  as  evidenced  by  this  unusual 
behavior  by  a  lawyer,  the  RTC,  and  a  Federal  judge.  It  is  interesting  that  a  lawsuit  by  ComFed 
entered  against  the  same  officers  of  the  bank  who  Judge  Izzo  found  had  defrauded  the  Sweeneys, 
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was  dropped  cold  as  soon  as  the  RTC  took  over  ComFed.  No  explanation  for  failure  to  pursue 
this  case  has  been  forthcoming  from  the  RTC,  despite  repeated  requests  under  the  Freedom  of 
Information  Act. 

You  may  ask  why  am  I,  an  obscure  town  official,  so  interested  in  a  lawyer  who  steals  court 
records  and  a  judge  who  seems  to  have  an  unusual  relationship  with  the  lawyer  and  the  RTC.  It  all 
amounts  to,  at  the  very  least,  not  holding  clear  title  to  the  property.  I  doubt  that  anyone  could  get 
title  insurance  on  this  mess  the  RTC  and  its  agents  have  created.  At  worst,  the  FDIC  is  an 
accessory  or  an  accomplice  to  theft  of  a  property  and  Massachusetts  state  court  records. 

We  are  watching,  hopefully,  from  Hamilton,  Massachusetts  that  you  will  aggressively 
provide  oversight  and  a  remedy.  The  Town  of  Hamilton  and  its  Planning  Board  will  not  recognize 
the  sale  of  the  Sweeney  property  or  representations  of  proposed  sub-division  by  the  FDIC  as  other 
than  sale  of  stolen  property.  > 

I  urge  you  to  pass  this  matter  on  to  the  Justice  Department  for  their  investigation.  The 
Sweeneys  deserve  to  have  improper  federal  court  decisions  vacated  and  their  state  court  judgment 
reinstated,  so  that  they  can  finally  move  forward  in  the  pursuit  of  their  small  business  venture. 

Thank  you  for  affording  me  the  opportunity  to  testify  on  behalf  of  a  courageous  family,  and 
thank  you  for  showing  sincere  concern  for  a  citizen's  plight  by  holding  hearings  on  such  short 
notice.  * 
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TOWN  OF  HAMILTON 
PLANNING  BOARD 

HAMILTON.  MASS.  01936 


September  18,  1996 

Mr.  and  Mrs.  John  Sweeney 
21    Meyer  Lane 
Hamilton,  MA  01902 


Dear  Mr.  and  Mrs.  Sweeney: 

I  am  writing  to  you  on  behalf  of  the  Hamilton  Planning  Board  with  regard 
to  your  requsst  for  an  extension  of  the  approval  of  both  the  Special 
Permit  and  the  Definitive  Subdivision  Plan  for  the  Rock  Maple  Flexible 
Subdivision  in  Hamilton. 

At  their  meeting  on  September  17th,  the  Board  voted  to  grant  a  renewal 
-of  the  Special  Permit  and  t)ie  SulxJivision  approval.  The  Board  noted 
that  this  approval  runs  to  the  Maple  Leaf  Realty  Trust  and  Canadian 
Realty  Trust.  The  renewal  does  not  run  with  the  land,  but  rather  will 
be  null  and  void  upon  the  transfer  of  the  property. 

The  renewal  is  granted  on  the  basis  that  there  will  be  compliance  with 
all  the  conditions  of  the  Flexible  Plan  Subdivision  as  found  in  the 
Hamilton  Zoning  Bylaw,  Section  V.A.12,  other  than  those  conditions  which 
were  waived  by  the  Certification  oi  Approval  foi  Rock  Maple  Flexible 
Plan  Subdivision,  Definitive  Subdivision  Plan  and  Special  Permit 
document  dated  March  31,  1980 

If  you  have  any  questions,  I  can  be  reached  at  468-5570.   I  work  part 
time  for  the  Planning  Board;  my  hours  are  Monday  through  Wednesday  from 
noon  to  4:30  and  Monday  evenings  from  7  to  9. 


Yours  truly, 

Evelyn  Shujnan 
Planning   Co-ordinator 
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TeatlPionv  Concemlne  the  Actions 

of  ComFed  Savings  Bank  that  Caused  the  Failure 

of  North  Bridge  Aaaoclates  Planned  Real  Estate  Development 


Ralph  and  Betty  Scon  (Scott)  and  their  development  company,  North  Bridge 
Associates,  obtained  a  construction  loan  In  1987  to  construct  single-family 
homes  on  a  parcel  of  land  they  owned  on  Martha's  Vineyard.  The  Scotts  had  no 
prior  experience  in  real  estate  development,  and  the  terms  of  the  loan  and  the 
construction  budget  were  established  by  the  lender,  fonner  ComFed  Savings 
Bank  of  Lowell,  Massachusetts  (ComFed). 

The  first  peculiar  aspect  of  this  loan  transaction  concerns  the  fact  that  ComFed 
loan  ortRtnator  Tony  Rort  told  ScoR  to  sign  a  blank  copy  of  the  loan 
application,  claiming  he  would  fUl  in  the  necessary  details  needed  for  his 
bank  to  grant  loan  approval  since  Scon  had  never  developed  a  subdivision 
before.    Scon  recalls  Fiori  telling  her  that  "he  had  been  through  the  routine  a 
hundred  times,"  and  that  he  "knew  what  they  were  looking  for. 

/ 

Scon's  lack  of  participation  In  the  loan  origination  process,  however,  was  not 
limited  to  the  loan  application  itself,  ComFed  never  produced  copies  of  the  loan 
documents,  disbursement  schedules,  commitment  lener,  etc.,  for  the  Scons' 
review  until  the  day  of  closing,  and  even  then,  never  produced  a  copy  of  the 
appraisal  that  senior  bank  ofRcer  Fred  Maloof  had  ordered  for  ComFed. 

At  the  loan  closing,  neither  ComFed  nor  ix$  counsel  disclosed  to  Scott  that 
attorney  Joan  Igoe  present  at  the  closing  would  not  represent  Scon,  but  rather 
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on  that  day  she  would  represent  the  Interest  of  Comfed.   (Igoe  and  her  law 
partner  Peter  Mullane,  Esq.,  had  represented  Scon  earlier  in  connection  with 
this  loan  and  other  development  matters  related  to  this  parcel  of  land  over  a 
period  of  ten  years,  Including  In  fact,  representing  Scon  the  day  before  the 
loan  closing  and  several  years  thereafter;    Scott  has  later  learned  that  Igoe  and 
Mullane  had  also  represented  ComFed  previously  in  connection  with  other 
construction  loans.)     Nevertheless,  despite  the  fact  that  Igoe  was  representing 
ComFed  and  not  Scon  on  the  day  of  the  loan  closing,  Igoe  stated  to  Scon  that  the 
loan  documents  were  "safe  to  sign,  as  Peter  Mullane  had  already  reviewed 
them  In  the  office".   In  addition,  Igoe  stated  that  Mullane  had  approved 
ComFed's  decision  the  day  before  closing  to  reduce  the  amount  of  the  loan  by 
over  thirty-three  percent,  and  stated  to  Scott  that  this  would  not  affect  her 
development  schedule. 

Also  at  the  loan  closing,  ComFed  never  offered  Scon  the  option  to  purchase 
owner's  Insurance,  contrary  to  a  well-established  custom  in  the  bcuiking 
industry.   This  is  particularly  disturbing  in  light  of  the  fact  that  ComFed's 
counsel  Igoe  at  the  loan  closing  was  aware  that  there  was  a  potential  cloud  on 
xm  right-of-way  to  the  development,  because  her  panner  Mullane  had  been 
Involved  a  few  years  prior  in  securing  the  right-of-way  and  understood  the 
tinderlying  complications  and  their  potential  implications  for  whoever 
anempted  to  develop  the  property.  This  omission  later  proved  fatal  for  Scott's 
development,  when  an  employee  of  Mullane  &  Igoe's  law  firm  on  the  Island 
helped  orchestrate  a  lawsuit  brought  by  a  neighboring  subdivision  to  halt 
Scott's  bank  funding  over  legality  of  the  right-of-way  through  their 
subdivision  to  Scon's  property.    Interestingly  enough,  Igoe,  acting  in  the 
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capacity  as  ComFed's  counsel,  excepted  the  righi-of-way  from  her  Utle 
examination  for  ComFed. 

As  If  the  loan  closing  were  not  peculiar  enough,  further  disturbing  aspects  of 
this  loan  transaction  abound  concerning  both  the  terms  and  execution  of  the 
loan  agreement  to  extend  $2,995,000  for  the  construction  of  forty-three 
foundations  and  seven  homes  over  a  period  of  one  year.  It  is  unheard  of  in  the 
banking  Industry  to  loan  money  solely  for  the  installation  of  foundations. 
Perhaps  even  more  troubling  though,  is  that  the  sale  of  seven  homes  would 
not  have  even  generated  the  grou  proceeds  necessary  to  repay  the  loan.   [^  is 
crucial  to  understand  that  this  loan  was  doomed  to  failure  bv  its  verv  terms  and 
could  not  have  been  repaid  in  one  vear  even  if  everything  had  progressed 
perfectly. 

ComFed  not  only  set  the  terms  of  the  loan  and  the  construction  budget,  but 
monitored  and  directed  the  payment  of  the  proceeds  of  the  loan.   Although  the 
loan  documents  stated  that  the  loan  would  be  advanced  only  through  the 
written  request  of  the  borrower,  in  faa  the  bank  inspected  the  work  and  then 
directed  the  Scons  to  pay  the  contractors.  The  work  that  was  approved  by  the 
bank  was  significantly  dlferent  from  the  plans  that  were  subtnitted  by  the 
Scotts  to  ComFed  and  substantially  different  from  the  plans  approved  by  the 
Town.   The  foundations  were  placed  in  the  wrong  location  and  were  the  wrong 
shape  and  size  for  the  houses  that  the  Scotts  had  designed.  The  variances 
b«tw*«n  the  plant  and  the  actual  conitruction  wirnr  »o  obvir»n«  that  C.nmfrA'n 
approval  of  the  work  and  instruction  to  pay  the  contractors  is  mystifying. 
Interestingly  enough,  however,  Scott's  general  contractor  who  instructed  the 
foundations  to  be  installed  according  to  plans  other  than  Scott's,  was  a  current 
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client  and  business  partner  of  Peter  MuJlane,  counsel  at  different  times  to  both 
Scon  and  ComFed.  MuUane  had  acttially  urged  Scon  at  the  time  of  the  loan 
origination  to  dismiss  proposals  from  another  general  contractor  on  the  Island 
that  Scott  had  considered  for  a  contract,  and  to  substitute  "his"  own  general 
contractor  William  Mac  Mullen. 

After  the  foundations  were  poured,  and  Scon  questioned  MacMullen  for 
overcharging  and  Incorrect  installations,  Macmullen  explained  that  the 
reason  why  several  of  the  foundations  differed  from  the  original  plans,  was 
that  Mullane  had  told  him  that  "[if  Scon  couldn't  bold  onto  the  project]   the 
Town  of  Edgartown  was  now  requiring  several  units  be  reserved  for  affordable 
housing  [from  presumably  whoever  took  over  the  development  and  submitted 
a  subdivision  proposal  to  Planning  Board]".   It  is  interesting  to  note  that  Scott 
later  learned  from  bank  records,  that  ComFed  was  negotiating  a  deal  directly 
with  the  Town  of  Edgartown  to  purchase  the  property  without  Scott's 
knowledge  or  consent,  and  that  ComFed  had  relayed  through  counsel  Peter 
Mullane,  a  complete  copy  of  the  loan  documents  to  general  contractor  William 
MacMullen.    Other  records  indicate  that  MacMullen  on  three  different 
occasions  met  with  ComFed  counsel  and  loan  officials  to  participate  in  the  loan 
origination,  again  without  Scott's  knowledge  or  consent. 

Not  surprisingly,  the  construction  came  to  a  hall  when  Scott  discovered  that 
the  foundations  were  wrong  and  that  the  homes  needed  to  be  completely 
redesigned  to  fit  on  the  foundations  that  the  bank  had  approved  and  instructed 
her  to  pay  for.  The  delay  caused  the  loan  to  mature  before  any  homes  could  be 
constructed. 
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The  bank  Immediately  started  to  foreclose  on  the  mortgage  when  the  loan 
matured  in  November  of  1988.  Subsequently,  the  bank  and  the  Scotts  entered 
into  a  workout  arrangement  whereby  the  bank  agreed  to  forbear  from  the 
foreclosing  for  a  period  of  one  yeau*  if  the  Scotts  brought  the  loan  current  and 
kept  it  current  during  that  period.  John  Hanify,  counsel  to  ComFed  extracted  a 
release  from  the  Scotts  in  connection  with  the  workout,  and  urged  Scott  to 
dismiss  their  counsel  from  the  case  and  negotiate  directly  with  the  bank 
president  and  himself,  claiming  that  Scott's  counsel  was  "uncooperative". 
Scott  later  learned  that  Hanlfy's  conduct  here  breached  the  Massachusett's 
professional  code  of  ethics. 

The  Scotts  protested  the  release  and  advised  the  bonk  that  the  demand  of  the 
release  was  imfalr  because  the  bank  had  caused  the  problem  with  the 
constructlOD  that  necessitated  the  extension.   However,  the  bank  told  the  Scons 
that  they  bad  no  alternative  but  to  sign  the  extension  agreement  as  dictated  by 
the  bank  or  the  bank  would  foreclose  on  the  property  and  come  after  the 
Scotts  for  any  deficiency.     The  Scon's  were  then  left  with  no  other  alternative 
but  to  fully  mortgage  their  home  for  S600,000  to  pay  ComFed  inturesi  on  the 
loan  and  to  Install  the  sub-floors  for  safety,  the  laner  which  should  have  been 
financed  by  ComFed  according  to  insurance  records. 

Suit  was  filed  by  ComFed  about  six  months  after  the  extension  agreement  was 
signed.   The  Scotts  raised  various  defenses  to  the  claim  and  counierclaims 
alleging  that  the  bank  had  breached  the  construction  loan  agreement  and 
were  negligent  in  the  administration  of  the  loan.  The  Scons  also  sought  to 
avoid  the  release  given  in  connection  with  the  extension  agreement  on  the 
ground  of  duress. 
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Most  troubling  to  the  Scotts  has  be«n  the  manner  in  which  the  liiajfalioa 
proceeded  since  1991,  when  R.T.C.  was  substituted  for  CotnFcd.  Although  the 
Scotts  served  a  document  request  almost  Immediately  after  suit  was  filed,  the 
bank  and,  subsequently,  the  RTC,  failed  to  produce  any  of  the  records.   After 
several  years,  a  partial  production  was  made  but  many  of  the  records  relating 
to  the  administration  of  the  loan  were  not  and  to  this  day  have  not  been 
produced.  In  1993,  the  District  Court  granted  summary  judment  to  the  RTC 
even  though  the  documents  had  not  been  produced  and  interrogatories  had 
not  been  answered.  This  judgment  was  reversed  on  appeal  and  the  Court  of 
Appeals  was  highly  drtlclal  of  the  RTC  and  its  counsel  .   See  ResoluUon  Trust 
Com.  V.  North  Bridge  Associatse.  22  F.3d  1 198  ( 1st  Cir.  1994) 

After  the  case  was  remanded,  the  Scotts  again  pressed  for  the  production  of  all 
the  records  relating  to  the  administration  of  this  loan  and  their  attempts  were 
again  thwarted.  Although  additional  documents  were  produced,  R.T.C. 
continued  to  withhold  many  crucial  records.   When  the  Scons  sought 
deposition  of  the  RTC  to  determine  the  locadon  and  existence  of  their  records, 
the  RTC  refused  to  appear  for  those  depositions.  ComFed  counsel  John  Hanify 
testified  that  "he  did  not  know  what  happened  to  the  bank  records"  entrusted 
to  him  for  safekeeping  by  Comfed.   The  RT.C.'s  own  htigation  office  claimed 
that  it  "would  cost  taxpayers  too  much  money  to  search  for  the  bank  records". 
The  case  was  tried  in  early  November  of  this  year  on  the  sole  issue  of  whether 
the  release  was  enforceable.  The  Scotts  were  forced  to  trial  without  an 
opportunity  to  obtain  all  the  records  relating  to  the  loan  and  without  the 
opportunity  to  examine  the  R,T.C.  concerning  the  location  of  the  records  or  the 
attempts  to  gather  those  records,  because  Judge  Harrington  denied  Scott's 
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motion  to  depose  the  recordkeepers  at  R.T.C.    A  directed  verdict  waa  entered  in 
fkvor  of  the  R.T.C.  on  the  claim  of  diu'eM  in  connection  with  the  execution  of 
the  release.  The  record  indicates  that  Judge  Harrington  intimidated  Scott  and 
other  witnesses  on  over  two  hundred  instances,  before  summarily  dismissing 
the  jury  on  the  grounds  that  a  decision  in  the  case  was  "a  maner  of  law".    In 
fact  Scott's  allegation  that  Hanify  extracted  a  loan  extension  agreement  from 
Scott  under  duress  while  simultaneously  breaching  the  Massachusetts  Code  of 
Ethics  in  encouraging  Scott  to  dismiss  her  cotmsel  from  the  loan  extension 
negotiation,  did  require  a  Jury  to  evaluate  the  testimony  put  before  the  Coun. 
Interestingly  enough,  Hanify's  father  recommended  Judge  Harrington  to  the 
bench,  and  Hanify  has  found  all  of  his  other  ComFed/R.T.C.  cases  conveniently 
tried  in  front  of  Judge  Harrington. 

The  Scotts  have  been  Infonned  that  the  F.D.I.C.  has  been  substituted  for  the 
R.T.C.,  and  now  the  loan  has  been  sold  to  a  group  known  as  Value  Recovery, 
who  is  a  partner  with  F.D.I.C.  in  some  fashion. 

The  Scotts  are  addressing  the  Senate  Banking  Committee  today  with  this 
sutement  because  they  firmly  believe  that  their  e)q>erlence  is  reflective  of 
the  treatment  that  many  borrowers  have  received  from  the  F.D.I.C.  and  the 
R.T.C.    A  corrupt  banking  Institution  (several  of  the  bank  officers  involved  in 
the  loan  to  the  Scotts  have  been  indicted  and  subsequently  convicted  with  both 
fines  and  jail  sentances)  made  a  loan  that  was,  by  its  very  terms,  incapable  of 
being  repaid  and  then,  to  avoid  their  own  midconduct,  forced  the  Scotts  to  sign 
a  release  of  any  claims  tinder  duress.  Because  of  D'oench  Duhme.  the  defenses 
and  claims  available  to  the  Scotu  were  severely  limited.   Perhaps  the  most 
tmfalr  part  of  this  whole  nightmare  for  the  Scotts  has  been  the  refusal  of  the 
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govenunent  to  provide  them  with  the  records  of  their  loan  so  that  a  full 
presentation  of  all  of  the  evidence  relating  to  this  loan  could  have  been  made, 
along  with  its  failure  to  provide  a  venue  in  which  to  try  this  ca*e  that  is  free 
of  political  overtones.    It  is  also  disheanening  that  the  R.T.C.  saw  fit  to  sell 
their  interest  in  the  loan  to  a  third  party  for  virtually  pennies  while  refusing 
to  even  discuss  a  settlement  with  the  Scotts.    Interesting  enough,  however, 
attorney  Ronald  Rappaport  which  Value  Recovery  has  hired  to  foreclose  on 
Scott,  is  the  same  attorney  that  twice  previously  attempted  to  halt  Scott's 
subdivision  In  two  different  lawstilts,  including  a  phony  tax-takeover  case,  and 
providing  a  legal  opinion  to  Scon's  neighbors  concerning  their  right  to  bring 
a  lawsuit  contesting  the  legality  of  the  right-of-way  to  Scott's  development. 

The  Scotts  recognize  that  Congress  cannot  intervene  in  a  pending  lawsuit. 
However.  Congress  can  ensure  that  this  injustice  be  addressed  before  anv  more 
damage  is  done  to  the  Scotts  through  the  foreclosure  planned  for  October  4. 
1996.  conveniently  scheduled  bv  F.D.LC./Value  Recovery  before  the  appeal  of 
ludge  Harrington's  decision  is  heard  in  the  First  Circuit  Court. 

The  Scons,  now  in  their  sixties,  have  not  only  suffered  severe  financial 
hardship,  including  completely  exhausting  their  retirement  plans,  losing  all 
of  the  equity  in  their  home,  and  chanelling  over  fifteen  years  of  hard-earned 
salary  into  development  expenses,  exorbitant  legal  fees  and  huge  interest 
payments;   the  Scotts  have  also  suffered  severely  on  the  personal  level. 
Including  a  tremendous  amount  of  work  invested  over  this  fifteen-year  period, 
and  in  the  process  having  to  watch  their  children's  college  education 
interrupted,  and  having  to  live  apart  from  each  other  after  Ralph  Scott's  Job 
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relocation  to  another  state,  as  ComFed/R-T.C./F.D.l.C.  intentionally  prolonged 
the  ca*e  tin  til  1996  by  withholding  documents. 

In  light  of  all  of  the  above,  the  Scons'  respectfully  request  that  Congress 
initiate  a  long  overdue  investigation  into  the  full  extent  of  the  wrongdoing 
committed  by  ComFed  bank  officials,  its  counsel  and  other  agents,  and  into  the 
negligence  and  abusive  conduct  of  U.S.  bank  regulators,  the  R.T.C/F.O.I.C.,  and 
Judge  Harrington  of  the  First  Federal  District  Coun. 

Thank  you  very,  very  much  for  your  consideration  In  this  matter  and  please 
let  me  know  if  there  is  any  additional  information  concerning  this  case  that 
would  be  of  assistance  to  jrotir  committee. 
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WRITTEN  STATEMENT  OF  RHETTA  B.  SWEENEY  before  the  UNITED  STATES 
HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE  ON  GOVERNMENT  PROGRAMS.    September  25.1996.  at  2.   p.m. 


Mr  Chairman,  distinguished  members  of  the  Sub-Committee  of  Government  Oversight,  and 
the  Committee  On  Small  Business,  may  I  take  this  opportunity  to  thank  you  for  allowing  me  to 
appear  before  you  today  to  testify  from  my  personal  knowledge  and  experience  about  abuse  by  the 
Resolution  Trust  Corporation,  Federal  Deposit  Insurance  Corporation,  and  their  agent  John  Hanify, 
surrounding  my  Small  Business  Project  approved  by  the  Hamilton  Planning  Board,  in  Hamilton, 
Massachusetts,  subject  to  compliance  with  the  required  Special  Permit,  on  March  21,1 988 

The  recent  report  received  under  the  Freedom  of  Information  Act  on  August  16,  1996 
whereby,  the  FDIC  now  has  stated  that  Hanify  &  King  had  no  "Legal  Services  Agreement"  with 
the  Resolution  Trust  Corporation  can  leave  no  doubt  that,  as  I  have  previously  reported  to  your 
offices,  Mr  Chairman,  John  Hanify  acted  in  violation  of  law  in  the  handling  of  our  state  court 
action.  When  John  Hanify  of  Hanify  &  King  represented  to  the  state  court  that  he  was  a 
representative  for  the  Resolution  Trust  Corporation,  he  was,  in  fact  acting  in  both  the  state  and 
teder.ii  courts  without  authorization  and  in  violation  of  law  specificallv  in  the  unlaw  tijl  removal  and 
concealment  of  my  $4  million  dollar  State  Court  Judgment  The  actions  taken  by  John  Hanify  were 
of  an  evil  mind,  intentional,  malicious  and  as  a  result  my  Small  Business  Project  has  been  harmed 

The  significance  of  this  report  is  an  affirmation  of  what  we  have  previously  reported  to  you 
over  the  years  which  is  that  John  Hanify  was  not  qualified  to  continue  to  be  employed  by  the  FDIC 
or  RTC  As  a  result  substantial  losses  to  me  as  a  Small  Business  person  include  loss  of  my 
project  through  an  unlawful  foreclosure  auction;    loss  of  home  which  was  part  of  my  real  estate 
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project,  loss  of  damages  from  a  state  court  judgment  entered  in  my  favor  in  excess  of  $4  million 
dollars,  loss  of  profits  as  a  Small  Business  person,  loss  of  opportunities  as  a  Small  Business  person 
since  1988  The  extreme  infliction  of  emotional  distress  my  family  and  I  have  suffered  can  only  be 
described  as  a  "gang  style  pattern  of  repeated  physical,  emotional,  financial,  and  professional 
raping"  which  began  in  August,  1987,  by  the  bank  and  their  agent  John  Hanify  and  continues  to  this 
day  by  the  FDIC  and  their  agent,  John  Hanify. 

BACKGROUND 

The  background  of  my  story  begins  in  1987  when  I  entered  into  a  commercial  loan 
agreement  with  ComFed  Savings  Bank  to  develop  a  real  estate  project  in  Hamilton,  MA 

During  the  spring  of  1987, 1  began  preliminary  work  on  a  real  estate  plan  with  the  Hamilton 
Planning  Board  seeking  to  sub-divide  a  14  acre  piece  of  property  including  our  home  which  has 
been  in  the  family  for  six  generations. 

In  July  of  1987  I  was  introduced  to  S&L  ComFed  Savings  Bank  as  a  potential  real  estate 
lender.  Four  loan  commitment  letters  were  issued  by  ComFed  during  July  and  August,  1987  The 
original  commitment  proposed  a  loan  amount  of  $600,000  which  was  to  refinance  the  four  acre 
parcel  of  land,  and  included  an  18"'  century  home  and  two  bams  located  at  770  Bay  Road  On 
August  20,  1987  ComFed  issued  a  fourth  commitment  letter  for  $1,600,000  which  was  to  refinance 
the  mortgages  for  both  pieces  of  real  estate,  putting  ComFed  in  first  position  for  the  entire  asset  I 
agreed  to  borrow  $16  million  rather  than  the  initial  loan  amount  of  $600,000,  as  a  means  of 
guaranteeing  the  fiiture  financial  support  for  the  entire  project  I  did  not  know  that  our  loan  officer 
was  operating  on  a  commission  basis.  The  bigger  the  loan,  the  bigger  his  commission  would  be. 
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Because  ComFed  Savings  Bank  was  a  federally  regulated  state  chartered,  FSLIC  S&L,  1 
believed  I  was  dealing  with  a  trustworthy  lender,  not  a  criminal  enterprise 

After  the  closing  of  the  August  27,  1987  loan,  I  hired  a  team  of  professionals  to  include  a 
real  estate  lawyer,  engineer,  landscape  architect,  architect,  land  use  planner,  and  the  development 
work  to  obtain  sub-division  approval  from  the  Hamilton  Planning  Board  began. 

Preliminary  approvals  for  the  sub-division  project  were  in  place  by  January  of  1988  and  the 
Flexible  Sub-division  Plan  was  signed  in  February,  1988  subject  to  Special  Permits  On  May  23, 
1988,  construction  and  sales  were  ready  to  start  Suddenly,  on  May  24,  1988,  the  bank  officer, 
Dennis  Furey,  wrote  me  a  letter  stating  the  S&L  was  "suspending  lending." 

Between  June,  1988  and  April,  1989,  the  bank  and  their  agent  Hanify  &  King,  in  particular 
John  Hanify,  refijsed  to  accept  sales  of  the  property  which  was  our  only  means  of  paying  back  the 
loan,  obstructed  construction  financing,  and  filed  foreclosure  proceedings  on  November  30,  1988. 

On  April  14,  1989  I  filed  a  complaint  for  reasons  of  violations  of  state  laws  against  ComFed 
Savings  Bank,  ComFed  Mortgage  Company,  Inc  ,  ComFed  Advisory  Company,  Inc  ,  and  my  loan 
officer,  Dennis  Furey,  in  Middlesex  Superior  Court,  Cambridge,  MA,  the  district  in  which  ComFed 
did  business  The  claims  against  the  bank  were  for  violation  of  their  own  rules,  violation  of  state 
laws,  violation  of  federal  laws  as  they  applied  to  a  state  chartered  institution,  violations  of  the  code 
of  federal  regulations,  and,  perhaps  most  importantly  in  this  hearing,  violations  of  the 
Massachusetts  Consumer  Protection  Act  which  protects  Small  Business  persons  fi^om  "Unfair  and 
Deceptive  Business  Practices  "  THE  BANK  LOST  . 

I  was  awarded  a  $4  million  dollar  judgment  for  "the  bank's  unfair  and  deceptive  trade 
practices  "    The  press  reported  the  stunning  bank  loss  as  "Lender  Ruling  May  Be  a  First  in  the 
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US"  Lawyers  nationally,  for  several  successive  months,  ordered  the  state  court  opinion  from 
Lawyers  Weekly,  a  publication  in  Massachusetts  which  sells  court  opinions  This  judgment  is  now 
being  broadcast  throughout  the  world  on  the  Internet 

You  will  find  the  words  of  the  state  court  judge's  opinion  in  my  more  detailed,  written 
testimony  which  I  have  previously  given  on  January  31,  1995  before  Chairman  Cohen's  U  S 
Senate  Sub-committee  on  Government  Oversight  Copies  of  my  statement  have  been  given  to  your 
staff 

When  the  law  firm  of  Hanify  &  King  -  lawyers  for  Coml-ed  -  learned  of  the  state  court 
judgment  against  their  clients,  the  law  firm  removed  the  original  judgment  on  January  30,  1991, 
from  Middlesex  Superior  Court  and  hid  it  in  their  offices  for  26  days,  representing  to  the  state  court 
that  he  (John  Hanify)  was  acing  as  a  representative  for  the  Resolution  Trust  Corporation  who  was 
appointed  as  conservator  for  ComFed  in  December  13,  1990  when  ComFed  was  closed  by  the 
Office  of  Thrift  Supervision  (OTS)  and  the  Federal  Deposit  Insurance  Corporation,  (FDIC),  for 
reasons  of  "unsafe  and  unsound  lending  practices."  When  Judge  Izzo  learned  that  the  judgment 
was  missing,  she  ordered  the  court  clerk  to  send  our  counsel  a  copy  of  the  court  docket  sheet 
wnich  showed  that  she  tiad  entered  judgment.  W  hen  our  counsel  received  notice  from  the  coun  on 
February  25,  1991,  the  original  judgment  document  could  not  be  found  in  any  court  The  recent 
FOIA  report,  FDIC  Log  #  95-F-1324  now  admits  that  the  firm  of  Hanify  &  King  never  had  a  Legal 
Services  Agreement  authorizing  them  to  do  any  work  for  the  RTC  on  any  case  Indeed,  the  FDIC 
and  RTC's  own  Conflict  of  Interest  Rules  prohibited  Hanify  &  King  from  doing  any  ComFed  work. 
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REMOVAL  and  CONCEALMENT  of  ORIGINAL  RECORDS 

The  Federal  Deposit  Insurance  Corporation,  (FDIC)  Resolution  Trust  Corporation  (RTC), 
and  their  agents,  to  include  outside  counsel  Hanify  &  King,  Ropes  &  Gray,  and  Nutter,  McClennen 
&  Fish,  have  acted  unlawfully  in  the  handling  of  my  state  court  case  for  the  following  reasons: 
1     August  16,  1996,  FDIC  FOIA  report  "NO  LEGAL  SRVICE  AGREEMENT" 

The  law  firm  of  Hanify  &  King  and  John  Hanify  acted  without  authority  as  a  legal 
representative  on  behalf  of  the  Resolution  Trust  Corporation  in  the  handling  of  my  state  court 
action,  C.A  89-2424,  Sweeney,  et  al.  v.  ComFed,  et  al.  Middlesex  Superior  Court,  Cambridge, 
MA. 

The  recent  Freedom  oflnformation  Act  (FOIA)  response  by  the  FDIC  of  August  16,  1996 
states  that  no  Legal  Services  Agreement  was  entered  into  between  the  firm  of  Hanify  &  King  and 
the  Resolution  Trust  Corporation.  The  FOIA  request  was  subitiitted  by  me,  kindness  of  Chairman 
Torkildsen  on  December  15,  1996. 

The  FDIC  responded  to  the  request,  FDIC  Log  #95-F-1324,  stating  that: 

Please  be  advised  that  despite  an  exhaustive  search 
bv  FDIC's  Lecal  Division,  no  records  relating  to  a 
Legal  Services  Agreement  witn  Haiuiy  6i  king 
could  be  located 

Although  the  FDIC's  response  stated,  "The  Hanify  &  King  firm  did  some  minor  work  on 
motions  connected  with  removal  to  federal  court,  but  there  was  no  Legal  Services  Agreement 
evidencing  that  arrangement." 

Verified  court  documents  dispute  this  statement  Hanify  &  King's  own  billing  records  for 
the  period  between  March,  1990  and  May  of  1992  detail  work  done  on  my  case  in  the  amount  of 
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$343,695  01     In  addition,  FOIA  reports  show  that  the  RTC  paid  him  $155,402  07    The  Office  of 

Thrift  Supervision  (OTS),  Federal  Deposit  Insurance  Corporation,  (FDIC),  succeeded  to  ComFed 

Savings  Bank  on  December  13,   1990  and  appointed  the  Resolution  Trust  Corporation  (RTC) 

conservator    The  records  filed  in  U   S   District  Court  for  the  District  of  Massachusetts  show  that 

John  Hanify  and  Hanify  and  King  continued  to  work  on  my  case  almost  two  years  after  ComFed 

failed 

Lastly,  FOIA  reports  also  document  that  the  FDIC  had  a  Legal  Service  agreement  with 

Hanify  &  King  until  January  21,  1994 

2  January  7,  1991,  NO  PROCEDURALLY  CORRECT  "SUBSTITUTION  " 

OF  PARTY  DEFENDANTS  WAS  EVER  FILED  IN  MY  CASE  IN  THE 
U.  S.  DISTRICT  COURT  FOR  THE  DISTRICT  OF  MASSACHUSETTS 

A  timely  Motion  to  Substitute  Party  Defendants  pursuant  to  Massachusetts  Rules  of  Civil 
Procedure  25  was  required  before  the  Resolution  Trust  Corporation  could  proceed  in  my  action 
against  the  ComFed  Defendants  The  following  chronology  of  events  are  clear  that  no  procedurally 
correct  Substitution  of  Party  Defendants  was  ever  filed  by  the  RTC  and  their  agent  John  Hanify 

On  January  7,  1991.  John  Hanif>  acting  as  agent  for  the  RTC  filed  an  "Emergencv  Notice 

and  Motion  of  Resolution  Trust  Corporation  for  Substitution  as  Party  Defendant"  when  there  was 

no  emergency    In  fact,  the  law  provided  that  the  RTC  could  have  stayed  before  Judge  Izzo  who 

had  already  fully  tried  the  case 

12  use   1441  (l)(3)(a)  clearly  states: 

The  removal  of  any  action,  suit,  or 

proceeding  shall  be  instituted 

not  later  than  90  days  after 

the  date  the  Corporation  is  substituted 

as  a  party. 
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On  January  10,  1991,  my  counsel  opposed  the  "Emergency  Notice  of  Substitution" 
objecting  for  reasons  that  no  documents  were  presented  to  represent  the  government  succession, 
and  secondly,  substitution  could  not  be  allowed  for  the  party  defendants,  ComFed  Mortgage 
Company,  Inc  ,  and  ComFed  Advisory  Company,  Inc  who  operated  under  state  jurisdiction  only 

On  January  11,  1991,  Hanify  &  King  filed  a  Notice  of  Removal  in  the  U  S  District  Court 
for  the  District  of  Massachusetts 

On  January  15,  1991,  my  counsel  opposed  the  removal  of  the  entire  case  to  US  District 
Court  for  the  District  of  Massachusetts  for  reasons  argued  on  January  10,  1991  As  a  result,  state 
court  Judge  Sullivan  VACATED  defendants  "Emergency  Notice"  stating,  "After  hearing, 
Allowance  VACATED    Motion  allowed  as  to  ComFed  Savings  Bank  ONLY.  (Sullivan.  J  )  NB 

Further  affirmations  that  procedurally  correct  Substitution  of  Party  Defendants  was 
never  filed  and  acted  on  by  the  U  S  District  Court  for  the  District  of  Massachusetts  were  as 
follows: 

On  April  23,  1991,  Hanify  &  King  acting  as  agent  to  the  Resolution  Trust  Corporation, 
filed  a  motion  "Notice  and  Motion  of  Conservator  Resolution  Trust  Corporation  for  Substitution 
as  Receiver  of  Defendant,  ComFed  Savings  Bank,  and  Conservator  of  Plaintitf-ln-Counterclaim, 
ComFed  Savings  Bank,  FA.  The  court  never  acted  on  this  motion 

On  August  31,  1993,  the  Resolution  Trust  Corporation  and  their  agent.  Nutter,  McClennen 
&  Fish,  filed  a  "Motion  to  Substitute."  Note:  This  motion  was  filed  the  day  after  my  appeal  of 
Judge  Harrington's  Judgment  was  filed  in  the  U.  S.  Court  of  Appeals  for  the  First  Circuit  As  a 
result,  jurisdiction  was  in  the  First  Circuit,  not  the  U.  S.  District  Court  for  the  District  of 
Massachusetts 
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3  January  n,  1991   NOTICE  OF  REMOVAL  FILED  IN  THE  WRONG  COURT 

POWER  TO  REMOVE    JURISDICTION 

12  use   1441  (1)(3) 

REMOVAL  AND  REMAND    The  Corporation 

may,  without  bond  or  security,  remove  any  such  action, 

suit,  or  proceeding  from  a  State  court  to  the 

United  States  District  Court  for  the 

District  of  Columbia 

This  statute  was  later  amended. 

4  On  January  30,  1990  REMOVAL  AND  CONCEALMENT  OF  ORIGINAL  COURT 
RECORDS 

On  January  30,  1991,  without  knowledge  that  John  Hanify,  acting  as  agent  for  the  RTC, 
had  gone  to  another  state  court  judge  seeking  to  escape  her  ruling.  Judge  Izzo  entered  her  final 
judgment  on  my  case  in  Massachusetts  Middlesex  Superior  Court.  The  judgment  was  recorded  on 
the  state  court  docket  sheet.  The  following  records  clearly  show  the  unlawful  removal  and 
concealment  of  original  files  by  John  Hanify  acting  as  agent  for  the  Resolution  Trust  Corporation; 

On  January  30,  1991,    a  copy  of  the  flawed  U.  S    District  Court  for  the  District  of 

Massachusetts  "Notice  of  Removal"  was  filed  in  the  office  of  the  Clerk  of  Courts  for  the  County  of 

Middlesex.    Note     We  received  no  notice  the  entire  original  file  was  r^rnoved  on  this  date  ard 

taken  to  the  offices  of  John  Hanify 

Further  evidence  of  the  concealment  and  removal  cover  up  by  the  RTC  and  their 
agent  John  Hanify,  occurred  as  follows: 

February  5,  1991        John  Hanify  letter  to  Edward  J  Sullivan 
Clerk,  Middlesex  Superior  Court 

February  6,  1991        Hanify  &  King  "Petition  for  Relief 

Pursuant  to  M.G.L.  Chapter  211  Section  3 

February  6,  1991        John  Hanify  letter  to  Attorney  General's 

office  threatens  file  suit  against  state  court 
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February  8,  1991        Hanify  &  King  letter  to  Robert  Smith,  Clerk 
US  District  Court,  Note:  false  statement 
"comprising  complete  record" 
However,  the  state  court 
judgment  was  removed  from  the  original  file 
and  kept  in  the  offices  of  Hanify  &  King 

We  received  no  notice  of  this  filing 
Our  attorney  later  dug  it  out  of  the 
federal  court  file 

Note:  Notice  of  Removal  par.  2 
"Attached  hereto  is  a  copy  of  the  Motion  for 
Substitution  of  the  RTC  allowed  by  the 
Superior  Court  on  January  II,  1991    Certified 
copies  of  all  papers  filed  in  the  State  Court, 
including  a  certified  copy  of  all  docket  entries, 
shall  be  filed  within  thirty  days  of  this  Notice 
in  accordance  with  Local  Rule  8 1 . 1(A)." 


February  25,  1991  John  Hanify  letter  to 

Edward  J  Sullivan,  Clerk 
Middlesex  Superior  Court 

February  25,  1991  The  Sweeneys  receive  notice 

from  state  court  for  the  first  time 

of  Judge  Izzo's  final  iudument 

iNote:  Our  counsel  could  not  find  the 

Izzo  judgment  in  either  the  state  or  federal 

courts. 


February  28, 1991 


The  Sweeney  counsel  filed 
Motion  to  Remand 


March  1,  1991  U  S  District  Court  Hearing 

The  Honorable  Douglas  P  Woodlock 

Note    28  use  1447  (b)  states  as  follows: 
It  may  require  the  petitioner  to  file  with 
its  clerk  copies  of  all  records  and 
proceedings  in  such  State  court  or  may  cause 
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the  same  to  be  brought  before  it  by  writ  of 
certiorari  issued  to  such  State  Court 

On  March  1,  1991,  Judge  Woodlock  -  in  a  federal  district  court  hearing  regarding  the 

missing  original  court  documents  -  stated  as  follows: 

THE  COURT:  Well,  what  I  guess  I  don't  understand 
is  why  doesn't  Middlesex  Court  have  these  papers, 
the  original  papers?    The  only  way  that  papers  get 
over  here  on  removal  is  certified  copies  or  a  writ 
of  certiorari  is  issued  by  the  Court.  I'm  not  aware 
that  a  writ  was  issued  here,  so  consequently,  we  shouldn't 
have  the  original  papers. 

Indeed,  the  laws  of  U.S. C.  provide  as  follows: 

18  use  Section  2071  provides: 

Concealment,  removal,  or  mutilation  generally  (a) 

whoever  willfully  and  unlawfully  conceals,  removes, 

mutilates,  obliterates,  or  destroys,  or  attempts  to  do  so, 
or  with  intent  to  do  so  takes  and  carries  away  any 
record,  proceeding,  map,  book,  paper,  document, 
or  other  thing,  filed  or  deposited  with  any  clerk  or 
officer  of  any  court  of  the  United  States,  or  in  any 
public  office,  shall  be  fined  not  more  than  $2,000 
or  imprisoned  not  more  than  three  years,  or  both 

March  18,  1991  Rhetta  B  Sweeney  letter  to 

Mr  Timothv  Rvan,  Director 
Otfice  of  Thritt  Supervision 

March  29,  1991  Luis  A  Lavin,  Assistant  Attorney  General 

letter  to  my  counsel 

April  19,  1991  John  Hanify,  Affidavit  filed  in 

US  District  Court  for  the 
District  of  Massachusetts  stating 
his  rationale  for  removal  and 
concealment 

May  6,  1991  Timothy  Ryan  letter  to 

Rhetta  B  Sweeney 

WRITTEN  STATEMENT  OF  RHETTA  B.  SWEENEY  before  the  UNITED  STATES 
HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE ON  GOVERNMENT  PROGRAMS,  September  25,  1996,  at  2  p.m. 
Embargoed  Information  Restricted  Access  and  Confidential  until  the  hearing! 


68 


May  6,  1991  Michael  F.  Edgerton,  General  Counsel 

letter  to  John  Hanify 

May  20,  1991  Thomas  L  Hindes,  RTC  Senior  Counsel 

letter  to  Rhetta  B  Sweeney 

5  OBSTRUCTION  BY  THE  RTC  AND  THEIR  AGENTS,  HANIFY  &  KING,  ROPES 

6  GRAY,  AND  NUTTER,  MCCLENNEN  &  FISH,  WILLFULLY,  INTENTIONALLY, 
MALICIOUSLY  OBSTRUCTION  MY  RIGHTS  FOR  PARTY  DEFENDANTS  COMFED 
MORTGAGE  COMPANY,  INC.,  AND  COMFED  ADVISORY  CO.  INC. 

12  use   1819  (D)  State  Actions  -  Except  as  provided  in 
subparagraph  (E),  any  action  -  (I)  to  which  the  Corporation, 
in  the  Corporation's  capacity  as  receiver  of  a  State  insured 
depository  institution        (iii)  in  which  the  interpretation 
of  the  law  of  such  state  is  necessary,  shall  not  be  deemed  to 
arise  under  the  laws  of  the  United  States 

Although  our  loan  was  closed  in  the  name  of  federally  insured  ComFed  Savings  Bank,  sworn 

testimony  by  James  Baldini  at  our  state  court  trial,  who,  in   1987,  was  President  and  Chief 

Executive  Officer  of  the  ComFed  Mortgage  Co  Inc  stated  that  the  Mortgage  Company  purchased 

our  loan  from  ComFed  Savings  Bank. 

Q         Now,  Mr  Baldini,  in  1987,  were  you  the  president  and  Chief 

Executive  officer  of  the  ComFed  Mortgage  Company'' 
A  Yes  I  was 

Q  And  during  1987.  was  the  ComFed  Advisorv  Comoany  a 

wnoily-owned  subsidiary  of  me  Comi-'ed  Mongage  Company' 
A.         I'm  just  trying  to  think  of  the  structure  of  it,  if  I  may 
Q  Okay 

A  I  think  legally  it  was  - 

Q         Okay 
A.         —Although  the  money  to  fund  the  loans  came  directly  from 

ComFed  Bank,  and  the  loans  were  closed  with  that  Bank. 
Q  Am  I  correct,  all  the  loans  written  by  the  ComFed  Mortgage 

Company  and  the  ComFed  Advisory  Company  were  closed 

through  the  bank,  and  the  money  came  from  the  bank? 
A.         That's  correct. 
Q  So  the  ComFed  Mortgage  Company  was  in  the  business 

of  writing  loans,  and  so  was  the  ComFed  Advisory  Company; 

is  that  correct'' 
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A  That's  correct 

Q  But  not  providing  the  funds  for  that,  is  that  right'' 

A  It  borrowed  the  funds  from  ComFed  Savings  Bank. 

Q  Well,  in  point  of  fact,  the  mortgages  were  written  directly  from 

ComFed  Savings  Bank  to  the  mortgagors,  were  they  not'' 
A.  For  legal  purposes,  the  money  was  borrowed  from  the  Bank, 

although  the  loans  were  closed  in  the  name  of  the  Bank    The  mortgage 

company  was  charged  for  the  cost  of  those  loans. 
Q  All  right    Now  the,  uh — 

THE  COURT:  Was  charged  for  the  cost  of  the  loans  by  the  bank'' 

THE  WITNESS:         Yes    We  paid  interest  to  the  bank  at  prime  plus  zero 

ComFed  Mortgage  Co  Inc  ,  is  a  Corporation  organized  and  existing  under  the  laws  of  the 
Commonwealth  of  Massachusetts,  and  filed  with  the  secretary  of  State  for  the  Commonwealth  of 
Massachusetts  on  August  12,  1982  ComFed  Advisory  Co  Inc  was  merged  with  ComFed 
Mortgage  Co  Inc  ,  December  29,  1989 

ComFed  Mortgage  Co  Inc  ,  as  a  State  Corporation,  at  all  times  operated  under  the  laws  of 
the  Commonwealth  of  Massachusetts  As  a  Corporation  subject  to  State  laws  12  U.S.C  Section 
1819  (b)(2)(D)  (iii)  in  which  only  the  interpretation  of  the  law  of  such  State  is  necessary,  shall 
not  be  deemed  to  arise  under  the  laws  of  the  United  States  " 

ComFed  Mortgage  Co.  Inc.,  actmg  in  violation  of  Code  of  Federal  Regulations,  ran  a 
criminal  enterprise.  ComFed  Mortgage  Co  Inc  willfully,  intentionally,  maliciously  committed 
fraud  against  my  Small  Business  Project,  me  individually,  and  all  American  taxpayers  My  $16 
million  dollar  loan  was  fraudulently  underwritten  in  violation  of  law  This  is  not  an  allegation  but  a 
finding  by  our  trial  judge. 

In  addition,  the  Resolution  Trust  Corporation's  own  documents  state  in  C.A.91-12437WD, 
0"Brien  v.  ComFed  Savings  Bank,  et  at..  US  District  Court  for  the  District  of  Massachusetts  at 
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paragraph  4  "It  admits  that  the  RTC,  Receiver,  is  successor  in  interest  to  ComFed  Savings  Bank, 
but  not  to  ComFed  Mortgage  Co.  Inc. 

Indeed,  ComFed  Mortgage  Company  Co  Inc,  continued  in  1991  to  grant  mortgages  after 
the  OTS  and  FDIC  appointment  of  RTC  as  Conservator  of  ComFed  Savings  Bank  in  1990 

In  fact,  ComFed  Savings  Bank  and  ComFed  Mortgage  Co.  Inc  sued  Baldini,  and  34  others 
for  the  violations  Judge  Izzo  had  found  were  committed  against  us.  See,  C  A  90-6712  ComFed 
Savings  Bank.  ComFed  Mortgage  Co.  Inc.  v.  James  Baldini.  et  al.  Middlesex  Superior  Court, 
Cambridge,  MA  which  was  also  removed  to  the  U.  S  District  Court  for  the  District  of 
Massachusetts  and  became  C  A  91-101 32-S  Note:  The  RTC  dismissed  this  action  on  August 
9,  1991. 

Lastly,  during  the  course  of  our  litigation,  I  met  several  times  with  FBI  Special  Agent  Kent 
Paulin  who  was  head  agent  of  the  ComFed  investigation  during  1988,  1989,  1990  Agent  Pauiin 
can  testify,  if  subpoenaed  by  the  U  S  Congress  to  the  massive  fraud  he  found  at  failed  ComFed. 
Agent  Paulin  can  also  address  the  "obstruction"  he  was  subjected  to  by  John  Hanify  who  was 
acting  as  legal  counsel  to  ComFed  and  how  Hanify  attempted  to  influence  Agent  Paulin's  criminal 
mdictment  eribns.  Agent  Paulin  has  personal  knowledge  as  to  the  extensive  role  John  Hanity 
played  at  ComFed  which  ultimately  caused  harm  to  me,  other  Small  Business  persons  and  all 
American  taxpayers  When  I  recently  spoke  to  Agent  Paulin,  he  stated  that  a  very  narrow  window 
in  the  government's  statute  of  limitations  exists  today  in  which  to  prosecute  the  individuals 
responsible  for  the  scheme  to  defraud  because  he  remembers  much  of  the  wrong  doing  happening 
during  1984,  1985,  and  1986     As  this  Committee  does  not  have  jurisdiction  over  the  banking 
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issues,  I,  on  behalf  of  the  American  people,  request  that  this  Committee  hold  Joint  hearings  with  the 

House  Banking  Committee  to  more  fully  explore  this  information 

6.  PROCEDURAL  ERRORS  AFTER  REMOVAL  GIVE  CAUSE  TO  REMAND 

FOR  REASONS  OF  SUBJECT  MATTER  JURISDICTION 

28  US  C  Section  1447  ©  Procedure  after  removal  generally  ©  A  motion 
to  remand  the  case  on  the  basis  of  any  defect  in  removal  procedure  must  be 
made  within  30  days  after  the  filing  of  the  notice  of  removal  under 
section  1446  (a)    If  at  any  time  before  final  judgment  it  appears  that  the 
district    court    lacks    subject    matter    jurisdiction,    the    case    shall    be 
remanded.  . .  .The  State  Court  may  thereupon  proceed  with  such  case. 


FEDERAL  RULES  OF  CIVIL  PROCEDURE  PROHIBITED  THE  FEDERAL 
JUDGE  FROM  SUCCEEDING  TO  JUDGE  IZZO  (This  law  was  later  amended  in 
December  1,  1991) 


With  all  of  the  above  described  findings  of  fact  and  law.  Judge  Harrington,  U  S  District 
Court  Judge  (federal)  who  succeeded  to  Judge  Woodlock,  reflised  to  return  my  case  to  State 
Court.  Incredibly,  Judge  Harrington's  Summary  Judgment  of  April  14,  1991  ignored  all  of  the 
above  findings  of  fact  and  law  Even  more  incredible.  Judge  Harrington's  decision  was  affirmed  by 
the  U.  S  Court  of  Appeals  in  the  First  Circuit  When  the  case  went  on  appeal  to  the  U  S 
Supreme  Court,  the  Court  denied  hearing.  While  the  case  was  still  on  appeal  betbre  the  U  S. 
Supreme  Court,  the  Resolution  Trust  Corporation  and  their  agents.  Nutter,  McClennen  &  Fish, 
attempted  to  hold  an  auction  On  July  14,  1994,  I  was  forced  to  filed  Chapter  1 1  Bankruptcy  in 
order  to  prevent  the  auction  from  going  forward  that  day  on  my  property  When  the  Bankruptcy 
Court  dismissed  my  Chapter  1 1  case,  I  filed  a  timely  notice  of  appeal  before  the  required  court,  the 
US  District  Court  for  the  District  of  Massachusetts  While  that  case  instituted  a  '"stay"  of  action 
against  the  Resolution  Trust  Corporation,   RTC  agents.  Nutter,  McClennen  &  Fish  -  acting  again 
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above  rules  and  laws  —  held  an  illegal  auction  while  we  were  out  of  town  with  our  children  during 
the  thanksgiving  weekend,  November  29,  1994.  The  RTC  subsequently  took  title  of  my  property 
in  the  Essex  County  Registry  of  Deeds. 

CONCLUSION: 

Although,  an  independent  inquiry  was  requested  of  the  FDIC  when  the  RTC  closed  in 
December,  1995,  into  the  RTC's  handling  of  our  action,  the  FDIC  has  continued  to  pursue, 
through  further  court  actions,  to  take  "possession"  of  our  property. 

There  is  an  apparent  repetitive  pattern  of  abuse  by  the  federal  judges,  particularly  Judge 
Harrington,  about  which  you  have  heard  here  today.  His  behavior  as  a  District  Court  Judge  is 
beyond  what  anyone  should  have  to  suffer  in  a  civilized  society,  and  I  respectfully  request  that  you 
schedule  immediate  joint  hearings  with  the  House  Judiciary  in  order  to  allow  me  to  testify  more 
fully  to  the  cruel  and  abusive  behavior  Small  Business  persons  have  suffered  and  continue  to  suffer 
because  of  his  gross  negligence. 

Although  we  had  already  proven  ComFed  had  committed  "unfair  and  deceptive  business 
practices"  against  us  and  the  Honorable  Katherine  Liacos  Izzo  had  awarded  a  $4  million  dollar 
judgment  ot  damages  m  our  favor,  this  sigruticant  matenai  tact  has  been  ignored  by  the  federal 
banking  regulators  who  succeeded  to  ComFed  Savings  Bank  (ONLY)  when  the  S&L  failed  for 
reasons  of  "unsafe  and  unsound  lending  practices."  The  FDIC/RTC  refused  to  honor  the  valid 
judgment  and  hired  the  same  lawyers  to  continue  the  abuse  against  me,  costing  taxpayers  hundreds 
of  thousand  of  dollars  in  legal  fees  after  the  proven  "unfair  and  deceptive  trade  practices"  the  failed 
S&L  ComFed  committed  against  us.    Judges  Woodlock,  Harrington,  and  Breyer  have,  through 
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their  actions  have  at  all  times  covered  up  significant  findings  of  fact  and  findings  of  law  in  my  case 
which  has  resulted  in  loss  to  me  as  a  Small  Business  person. 

Conflict  arises  for  Small  Business  persons  when  the  FDIC  succeeds  to  a  failed  S&L  and 
they  blindly  pursue  their  mission  of  removing  cases  with  potential  liability  to  the  agency  from  the 
state  courts,  sometimes,  as  in  this  case,  after  the  case  was  already  tried  in  state  court,  and  the  FDIC 
goes  after  the  Small  Business  person's  assets. 

Conflict  arises  when  the  FDIC  uses  tax  dollars  ft^om  Small  Business  Persons,  to  cover  their 
own  negligence  in  the  regulating  of  the  federally  insured  banks,  instead  of  protecting  the  Small 
Business  Persons  who  have  done  nothing  wrong  and  had  the  misfortune  to  have  done  business  with 
banks  that  failed; 

Conflict  arises  when  the  courts  turn  a  blind  eye  to  the  rights  of  the  Small  Business  persons 
who  have  valid  claims  for  damages  caused  by  the  bank,  when  the  bank  was  run,  as  was  ComFed, 
as  a  criminal  enterprise  and  the  Court  protects  the  wrong  doing  of  FDIC  and  their  agent,  John 
Hanify; 

Conflict  arises  for  Small  Business  persons  when  the  FDIC  continues,  in  a  Conflict  of 
interest  in  violation  of  rJieir  own  rules,  to  employ  the  same  lawyer  who  nad  previously  caused 
harm  working  for  the  bank,  and  the  lawyer  is  paid  enormous  sums  of  tax  dollars  to  continue  to 
defi^aud  the  Small  Business  persons; 

Conflict  arises  for  the  Small  Business  person  when  the  Small  Business  person  is  unfaidy 
attacked  and  the  directors  and  officers  of  the  failed  S&L  are  protected  by  the  FDIC. 
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The  actions  taken  by  the  RTC,  FDIC,  and  their  agents  against  my  Small  Business  project 
beginning  in  1991  evidence  an  evil  mind,  the  actions  have  been  malicious;  intended  to  cause  harm, 
and  have  caused  harm. 

Therefore,  beginning  immediately,  we  must  work  together  with  the  Department  of  Justice 
to  seek  criminal  prosecutions  against  the  individuals  who  have  caused  harm  and  continue  to  cause 
harm  to  me  and  my  Small  Business  Project  The  U  S  Congress  and  this  Sub-committee  are 
respectfully  urged  to  use  this  sad  set  of  circumstances  to  correct  gross  abuse  against  Small  Business 
persons  committed  by  the  FDIC,  the  judiciary  and  their  agents. 
Thank  you. 
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FDIC 


Federal  Deposit  Insurance  Corporation 

wash.nyion  DC  20J29  Ollice  of  the  Executive  Seceiaf 


August    16,     1996 


Mr.  John  Sweeney  & 
Mrs.  Rhetta  Sweeney 
24  Meyer  Lane 
Hamilton,  Maine   01982 

FDIC  LOQ  #95-F-1324 

Dear  Mr.  &  Mrs.  Sweeney: 

This  is  in  response  to  your  December  15,  1995,  letter  requesting, 
pursuant  to  the  Freedom  of  Information  Act  (FOIA),  5  U.S.C.  552, 
copies  of  all  Legal  Services  Agreements  between  the  Federal 
Deposit  Insurance  Corporation  and  the  law  firm  of  Hanify  &  King 
located  at  One  Federal  Street,  Boston,  Massachusetts.   Please 
accept  my  apologies  for  the  delay  in  responding  to  your  request . 

Please  be  advised  that  despite  an  exhaustive  search  by  FDIC's 
Legal  Division,  no  records  relating  to  a  Legal  Services  Agreement 
with  Hanify  &  King  could  be  located.   For  your  reference,  a 
representative  from  our  Legal  Division  contacted  one  of  the 
partners  at  Hanify  &  King  and  was  advised  that  the  firm  never  had 
a  formal  Legal  Services  Agreement  with  the  Resolution  Trust 
Ccrpcra-i;r.  (RTC)  .   The  firn  had  been  retained  by  the  bank  when 


matter  went  to  federal  court  another  firm  was  retained  by  tne 
RTC.   The  Hanify  &  King  firm  did  some  minor  work  on  motions 
connected  with  removal  to  federal  court,  but  there  was  no  Legal 
Services  Agreement  evidencing  that  arrangement . 

Should  you  choose  to  view  the  above  response  as  a  denial  of  your 
request,  you  have  the  right  to  appeal  this  response  to  the  FDIC's 
General  Counsel  within  30  business  days  following  receipt  of  this 
letter.   Should  you  decide  to  appeal,  please  submit  your  appeal 
in  writing  to  the  Office  of  the  Executive  Secretary.   Please 
refer  to  the  FDIC  log  number  and  include  any  additional 
information  that  you  would  like  the  General  Counsel  to  consider. 


Sincerely 


Dianne  M.  Salva 
Senior  Attorney 
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(Dinfiress  of  the  BmtEd  States 

fnaast  of  lUpTCsenatioes 

MHtlOlgRM 

(Diminime  on  ^mail  JBnsineBS 

3-yn  lOgtan  tuoc  OSa  JBaUif 
18  September  1996 


Mn.  RhettA  Sweenay 

24  Meyer  Lane 

Hamilton.  Ma^sachusetu  01982 

Dear  Mis.  Sweeney, 

On  Wednesday,  September  25,  1996.  at  2<X)pfn.  the  SmaS  Business  Sufcoommittee  on 
Govcaunent  Progpuiu  wiD  hold  an  oversight  hearing  on  the  Fedeial  Deposit  Insurance 
Cocpontkm's  (FDIC)  handling  of  SmaH  Business  Asset  Foreclosures. 

The  Conunittee  would  like  to  Invite  you  to  testify  on  September  25, 1996.  Please 
provide  testimony  on  the  plaxmed  development  of  your  teal  estate  pfoiect  in  Hamilton. 
Massachusetts  and  the  ooauncioal  loan  agreement  vnth  ComFed  Savings  Bank.  In  addition, 
please  include  the  details  of  your  case  residing  the  Ices  of  your  small  business  pro}ect  as  a 
result  of  the  failure  of  CoonFed  Saviitgs  Bank  in  1990. 

In  cotaplianoe  with  Committee  ruks,  please  provide  fifty  (SO)  copies  of  your  written 
testimony  on  the  day  of  the  heating.  In  addition,  ^case  provide  a  copy  c^the  testimony  no 
later  than  10:00am,  September  23.  1 996,  the  Suboonunittee  Staff  DirecGor.  Laurie  Rains, 
located  in  B363  Raybum  House  Office  Building.  If  it  is  more  convenient,  ym  may  fax  your 
testimony  to  (202)  225-8950.  Your  wiitxen  statement  should  not  exceed  10  typed  pages  and 
you  will  have  10  minutes  to  summaiize  your  statement  before  the  Cammittec.  Your  entire 
written  statement  will  be  submitted  (or  the  hearing  recoid. 

We  lo(^  forward  to  seeing  you  at  the  hearing. 

VeiyT) 


:G.  TORKILDSEN 
Chairman 
Covemment  Programs  Swbooounittee 
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RIIETTA  B.  SWEENEY 

ROCK  MAPLE 

Ilnmilton,  Massachusetts,  01982 

September  19,  1996 

The  Honorable 

Peter  G.  Torkiidsen 

United  States  Congressman  (MA) 

House  of  Representatives 

Washington,  DC  20515 

Dear  Representative  Torkiidsen: 

This  letter  shall  acknowledge  receipt  of  yours  from  September  1 8,  1 996,  informing  me  of 
the  hearings  scheduled  by  the  Small  Business  Subcommittee  on  Government  Programs, 
Wednesday,  September  25,  1996,  to  begin  at  2  p.m  ,  and  inviting  me  to  testify. 

1  would  like  to  thank  you  for  the  opportunity  to  appear  before  you  and  members  of  the 
subcommittee  and  to  contribute  by  relating  my  experience  in  how  I  have  suffered  as  a  Small 
Business  person  as  a  result  of  abuse  by  the  Resolution  Trust  Corporation,  Federal  Deposit 
Insurance  Corporation,  and  their  agent  John  Hanify  as  a  result  of  their  unlawful  removal  and 
concealment  of  original  records  from  a  state  court  when  the  S&L  ComFed  failed 

This  letter  acknowledges  your  request  that  my  testimony  include  documentation  of  the 
Rock  Maple  Flexible  Sub-division  Plan,  and  the  commercial  loan  agreement  with  ComFed  Savings 
Bank.  In  addition,  1  will  include  details  of  my  case  regarding  the  loss  of  my  small  business  project 
as  a  result  of  the  abuse  by  the  Resolution  Trust  Corporation  and  their  agent,  John  Hanify.  My 
project  was  in  tact  af\er  the  failure  of  ComFed. 

The  written  statement  will  be  submitted  to  your  offices,  per  your  request,  no  later  than  10 
a.m.,  September  23,  1996,  for  timely  distribution  and  dissemination  to  the  subcommittee  members, 
as  well  as  for  inclusion  in  the  printed  hearing  record.  In  compliance  with  your  Committee  rules, 
(50)  additional  copies  of  my  v. ;  :iicn  testimony  will  be  provided  on  the  day  of  the  hearing. 

Allow  me  to  reiterate  my  appreciation  at  being  given  an  opportunity  to  address  you  and  the 
Subcommittee  on  a  matter  which  has  touched  directly  the  lives  of  many  Small  Business  persons  in 
Massachusetts.  May  I  also  express  the  hope  of  my  family  that  the  Subcommittee  will  find  the 
appropriate  remedy  and  the  |?i  opcr  relief,  once  it  has  had  a  chance  to  hear  the  grievous  history  of 
abuse  by  the  RTC,  FDIC,  nn J  liicir  agent,  John  Hanify.  Looking  forward  to  seeing  you  on 
Wednesday 
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APPENDIX  INDEX  TO 

STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 


1  August  20,  1987 

Trial  Exhibit  20 

Loan  Commitment  $1,600,000 

2.  August  28,  1987 

Trial  Exhibit  80 

ComFed's  Appraisal  for  Sweeney  Loan 

3.  August  27,  1987 

Trial  Exhibit  9 
ComFed  Savings  Bank 
Statement  of  Transaction 

4.  August  27,  1987 

Trial  Exhibit  7 
ComFed  Savings  Bank 
Construction  Loan  Agreement 

5.  August  10,  1987 

Trial  Exhibit  114 

Loan  Commitment  $1,600,000 

6.         January  through  May,  1988 

Hamilton  Planning  Board 
Approval  process 

7.  November,  1988 

Correspondence  between 

Hanify  &  King 

and  Powers  &  Hall 

re    Construction  Loan  Agreement 

8.  November  30,  1988 
Hanify  &  King 
foreclosure  Tiling 

9.  January  23,  1989 
Hanify  &  King 

P&S  $775,000  (refusal  of  sale) 
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STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 

10.  August  27,  1987 

Porter  &  Coakley 
letter  of  ComFed 
"MB  -  Construction  Loan" 

11.  June,  1989 
Hanify  &  King 
Settlement 

12.  March,  1990 
Hanify  &  King 
excerpt  of  trial  testimony 

Note:  John  Hanify  representation  of  Baldini 

13.  October  1,  1990 

C. A.  90-6712 

ComFed  Savings  Bank.  ComFed  Mortgage  Co.  Inc.  v.  Baldini.  et  al.. 

Middlesex  Superior  Court,  Cambridge,  MA. 

Note:  James  Baldini  is  charged  with  RICO  by  ComFed 

14.  December  13,  1990 

Office  of  Thrift  Supervision 
ComFed  Savings  Bank 

15.  January  7, 1991 

Emergency  Notice  and 
note:  filed  by  John  Hanify 

Motion  of  Resolution  Trust 
Corpoi-ation  for  Substitution 
as  Party  Defendant 
no  emergency  existed 

16.  January  10,  1991 

(a.)  Plaintiffs  Objection  to 

Defendants  Emergency  Notice 

and  Motion  of  Resolution  Trust 

Corporation  for  Substitution 

as  Party  Defendant 

(b.)  note  secretary  of  state  filing  ComFed  Mortgage  re. 

"ComFed  Mortgage  Co.,  a  corporation  organized  and  existing  under  the 

laws  of  the  Commonwealth  of  Massachusetts" 
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STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 

17.  January  11,  1991 

Notice  of  Removal 
filed  US.  District  Court 

18.  January  11, 1991 

David  McCarthy  letter 
Notice  of  Removal 

19.  January  15,  1991 

Emergency  Notice  and  Motion 

of  Resolution  Trust  Corporation 

for  Substitution  as  Party  Defendant 

After  Hearing  allowance  VACATED. 

Motion  allowed  as  to 

'ComFed  Savings  Banks' 

ONLY.    (Sullivan,  J.)  NB 

20.  January  24,  1991 

Rhetta  Sweeney  letter  to  RTC 

21.  January  30,  1991 

Final  Judgment  89:2424 

The  Honorable  Katherine  Liacos  Izzo 

Middlesex  Superior  Court 

22.  January  30,  1991 

Notice  of  Removal  Filed 

in  the  Office  of  the 

Clerk  of  Courts 

for  the  County  of  Middlesex 

Note:    Plaintiffs  received  no 

notice  entire  original  file 

was  removed  on  this  date 

23.  January  31, 1996 

Office  of  Thrift  Supervision 
Pass-Through  Receivership 
ComFed  Savings  Bank 
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STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25, 1996,  at  2  P.M. 

24.  February  5,  1991 
John  D.  Haniry  letter 

to  Edward  J.  Sullivan,  Clerk 
Middlesex  Superior  Court 

25.  February  6,  1991 
John  D.  Hanify 

Petition  for  Relief  Pursuant 

to  M.G.L.  Chapter  21 1  Section  3 

26.  February  6,  1991 
John  D.  Hanify  letter 

to  Attorney  General's  Office 
threat  of  litigation 

27.  February  8,  1991 
Hanify  &  King  letter 

Robert  J.  Smith,  Clerk 

U.  S  District  Court 

false  statement  "comprising 

complete  record" 

NOTE:    Final  Judgment  hidden 

in  the  office  of  Hanify  &  King 

NOTE;  Plaintiffs  were  not 
notified  of  February  8,  1991 
Federal  filing 

28.  February  25, 1991 
John  D.  Hanify  letter 

to  Edward  J.  Sullivan,  Clerk 
Middlesex  Superior  Court 

29.  February  25, 1991 
Plaintiffs  receive  notice 
FOR  THE  FIRST  TIME 

of  final  judgment  order  of 
January  30,  1991  by  way  of 
the  docket  entry  being  sent  to 
Plaintiffs  attorney  by 
Clerk,  Middlesex  Superior  Court 
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APPENDIX  INDEX  TO 

STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 


30.  February  28, 1991 

Plaintiff's  Motion  to  Remand 

31.  March  1,  1991 

Hearing 

U.S.  District  Court 

The  Honorable  Douglas  P  Woodlock 

NOTE:  Judge  Woodlock  acknowledgment 

that  John  Hanify  had  possession  of  original 

judgment,  pp.  4  and  5. 

32.  March  18,  1991 

Rhetta  B  Sweeney  letter 

to  Mr.  Timothy  Ryan 

Director 

Office  of  Thrift  Supervision 

33.  March  29,  1991 

Luis  A.  Lavin  letter 
Assistant  Attorney  General 
to  Plaintiffs  Counsel 

34.  April  19,  1991 

John  D.  Hanify,  AfTidavit 

35.  April  23,  1991 
Hanify  &  King 

Notice  and  Motion  of  Conservator 

Resolution  Trust  Corporation 

for  SUBSTITUTION  as  Receiver 

of  Defendant,  ComFed  Savings  Bank 

and  Conservator  of 

Plaintiff-In-Counterclaim,  ComFed  Savings  Bank,  FA 

NOTE:  Judge  Harrington  never  acted  on  this  motion 

36.  May  6,  1991 

Timothy  Ryan  letter 
to  Rhetta  B  Sweeney 
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APPENDIX  INDEX  TO 

STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 


37.  May  6,  1991 

Michael  F.  Edgerton  letter 
to  Hanify  &  King 

38.  May  16,  1991 

C  A.  91-12437  WD 

John  G  O'Brien  v.  ComFed  Savings  Bank,  et  al. 

Essex  Superior  Court 

See  Paragraph  4,  pg.2 

"It  admits  that  the  RTC,  as  Receiver,  is  successor  in  interest  to  ComFed  Savings  Bank, 

but  not  to  COMFED  MORTGAGE  CO.  INC." 

39.  May  20,  1991 

Thomas  L.  Hindes  letter 
to  Rhetta  B.  Sweeney 

40.  June  21,  1991 

Maryann  K  McNally 
Claims  Specialist 
Resolution  Trust  Corporation 
letter  to  Plaintiffs'  counsel 

41.  Augusts,  1991 

Freedom  of  Information  Act 

ComFed  Mortgage  Co.  Inc.,  Subsidiary  of 

ComFed  Savings  Bank 

$1,238,105,000.00  sold  to  Goldman  Sachs,  N.Y. 

for  $182,000,000.00  (15  cents  on  the  dollar) 

42.  August  31,  1991 

ComFed  Mortgage  Co  Inc.,  Subsidiary  of 

ComFed  Savings  Bank 

$2,420,457,000.00  sold  to  Lomas  Mortgage  USA, 

IN  Dallas,  TX  for  $218,500,000.  (9  cents  on  the  dollar) 

43.  Freedom  of  Information  Act 
Cost  of  Resolution  for 
ComFed  Savings  Bank 
$828,440,000.00 
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APPENDIX  INDEX  TO 

STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 


44.  September  13,  1991  Office  of  Thrift  Supervision 
Replacement  of  Conservator 

with  Receiver 

ComFed  Savings  Bank,  FA    second  receivership 

45.  August  30,  1991 

C.A.  93-1427  and  C.A.  93-1613 

Sweeney,  et  al.  v.  ComFed/RTC,  et  al. 

U.  S.  Court  of  Appeals  for  the  First  Circuit 

46.  August  31,  1993 
Motion  to  Substitute  Party 

Tiled  by  the  Resolution  Trust  Corporation 

in  U.  S.  District  Court  for  the 

District  of  Massachusetts 

Note:  Jurisdiction  of  the  case  is  in  the  l'  Circuit 

47.  Freedom  of  Information  Act 
Legal  Fees 

Hanify  &  King  ~  $155,402.07 

Ropes  &  Gray  ~  $22,131.15 

Nutter,  McClennen  &  Fish  ~  $884,527.63 

48.  August  16,  1996 

FDIC  letter  to  the  Sweeneys 

(a)  Note:  ". .  .despite  an  exhaustive  search  by  FDIC's  Legal  Division 
no  records  relating  to  a  Legal  Service  Agreement  with  Hanify  &  King 
could  be  located.  . .  .The  firm  had  been  retained  by  the  bank  when  the 
foreclosure  was  filed  in  state  court.  However,  when  the  matter  went 

to  federal  court  another  firm  was  retained  by  the  RTC.  The  Hanify  & 
King  did  some  minor  work  on  motions  connected  with  removal  to 
federal  court,  but  there  was  no  Legal  Services  Agreement 
evidencing  that  arrangement." 

(b)  FDIC  Legal  Services  Agreement  with  "HANIFY  &  KING" 
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APPENDIX  INDEX  TO 

STATEMENT  OF  RHETTA  B.  SWEENEY 

BEFORE  THE  UNITED  STATES 

HOUSE  OF  REPRESENTATIVES  HEARING 

OF  SEPTEMBER  25,  1996,  at  2  P.M. 

49.  June  IS,  1992 

John  Haniry  Affidavit  Regarding  Attorneys'  Fees 

stating  **counsel  of  record  for  the  Resolution  Trust  Corporation. . . 

between  the  dates  of  March,  1990  through  May  1, 1992." 

Total:  $343,695.01 

NOTE:  ComFed  failed  in  December,  1990 

50.  DOCKET  SHEETS 

April  14,  1989  Docket  Sheet    89-2424,  Rhetta  B.  Sweeney,  et  al.  v.  ComFed  Savings 
Bank,  et  al.  Middlesex  Superior  Court,  Cambridge,  MA 

C.A.  10098-H,  Rhetta  B.  Sweeney,  et  al.  v.  ComFed/RTC.  et  al.  U.  S.  District  Court 
for  the  District  of  Massachusetts 
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WRITTEN  STATEMENT  OF  RHETTA  B.  SWEENEY  before  the  UNITED  STATES 
HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE  ON  GOVERNMENT  PROGRAMS,    September  25.1996.  at  2.  p.m. 


Mr  Chairman,  distinguished  members  of  the  Sub-Committee  of  Government  Oversight,  and 
the  Committee  On  Small  Business,  may  I  take  this  opportunity  to  thank  you  for  allowing  me  to 
appear  before  you  today  to  testify  from  my  personal  knowledge  and  experience  about  abuse  by  the 
Resolution  Trust  Corporation,  Federal  Deposit  Insurance  Corporation,  and  their  agent  John  Hanify, 
surrounding  my  Small  Business  Project  approved  by  the  Hamilton  Planning  Board,  in  Hamilton, 
Massachusetts,  subject  to  compliance  with  the  required  Special  Permit,  on  March  21,  1988 

The  recent  report  received  under  the  Freedom  of  Information  Act  on  August  16,  1996 
whereby,  the  FDIC  now  has  stated  that  Hanify  &  King  had  no  "Legal  Services  Agreement"  with 
the  Resolution  Trust  Corporation  can  leave  no  doubt  that,  as  I  have  previously  reported  to  your 
offices,  Mr  Chairman,  John  Hanify  acted  in  violation  of  law  in  the  handling  of  our  state  court 
action  When  John  Hanify  of  Hanify  &  King  represented  to  the  state  court  that  he  was  a 
representative  for  the  Resolution  Trust  Corporation,  he  was,  in  fact  acting  in  both  the  state  and 
t'ederal  couns  without  authorization  and  in  violation  of  law  soecificallv  in  the  unlawful  removal  and 
concealment  of  my  $4  million  dollar  State  Court  Judgment  The  actions  taken  by  John  Hanify  were 
of  an  evil  mind,  intentional,  malicious  and  as  a  result  my  Small  Business  Project  has  been  harmed 

The  significance  of  this  report  is  an  affirmation  of  what  we  have  previously  reported  to  you 
over  the  years  which  is  that  John  Hanify  was  not  qualified  to  continue  to  be  employed  by  the  FDIC 
or  RTC  As  a  result  substantial  losses  to  me  as  a  Small  Business  person  include:  loss  of  my 
project  through  an  unlawful  foreclosure  auction,    loss  of  home  which  was  part  of  my  real  estate 


WRITTEN  STATEMENT  OF  RHETTA  B.  SWEENEY  before  the  UNITED  STATES  1 

HOUSE  OF  REPRESENTATIVES  HEARING  of  the  SMALL  BUSINESS  SUB- 
COMMITTEE ON  GOVERNMENT  PROGRAMS,  September  25,  1996,  at  2  p.m. 
Embargoed  Information  Restricted  Access  and  ConFidential  until  the  hearing! 


87 


project,  loss  of  damages  from  a  state  court  judgment  entered  in  my  favor  in  excess  of  $4  million 
dollars,  loss  of  profits  as  a  Small  Business  person,  loss  of  opportunities  as  a  Small  Business  person 
since  1988  The  extreme  infliction  of  emotional  distress  my  family  and  I  have  suffered  can  only  be 
described  as  a  "gang  style  pattern  of  repeated  physical,  emotional,  financial,  and  professional 
raping"  which  began  in  August,  1987,  by  the  bank  and  their  agent  John  Hanify  and  continues  to  this 
day  by  the  FDIC  and  their  agent,  John  Hanify. 

BACKGROUND 

The  background  of  my  story  begins  in  1987  when  I  entered  into  a  commercial  loan 
agreement  with  ComFed  Savings  Bank  to  develop  a  real  estate  project  in  Hamilton,  MA 

During  the  spring  of  1 987, 1  began  preliminary  work  on  a  real  estate  plan  with  the  Hamilton 
Planning  Board  seeking  to  sub-divide  a  14  acre  piece  of  property  including  our  home  which  has 
been  in  the  family  for  six  generations. 

In  July  of  1987  I  was  introduced  to  S&L  ComFed  Savings  Bank  as  a  potential  real  estate 
lender.  Four  loan  commitment  letters  were  issued  by  ComFed  during  July  and  August,  1987  The 
original  commitment  proposed  a  loan  amount  of  $600,000  which  was  to  refinance  the  four  acre 
parcel  of  land,  and  included  an  18"'  century  home  and  two  bams  located  at  776  Bay  Road  On 
August  20,  1987  ComFed  issued  a  fourth  commitment  letter  for  $1,600,000  which  was  to  refinance 
the  mortgages  for  both  pieces  of  real  estate,  putting  ComFed  in  first  position  for  the  entire  asset  I 
agreed  to  borrow  $1.6  million  rather  than  the  initial  loan  amount  of  $600,000,  as  a  means  of 
guaranteeing  the  future  financial  support  for  the  entire  project.  I  did  not  know  that  our  loan  officer 
was  operating  on  a  commission  basis.  The  bigger  the  loan,  the  bigger  his  commission  would  be. 
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Because  ComFed  Savings  Bank  was  a  federally  regulated  state  chartered,  FSLIC  S&L,  1 
believed  I  was  dealing  with  a  trustworthy  lender,  not  a  criminal  enterprise 

After  the  closing  of  the  August  27,  1987  loan,  I  hired  a  team  of  professionals  to  include  a 
real  estate  lawyer,  engineer,  landscape  architect,  architect,  land  use  planner,  and  the  development 
work  to  obtain  sub-division  approval  from  the  Hamilton  Planning  Board  began 

Preliminary  approvals  for  the  sub-division  project  were  in  place  by  January  of  1988  and  the 
Flexible  Sub-division  Plan  was  signed  in  February,  1988  subject  to  Special  Permits  On  May  23, 
1988,  construction  and  sales  were  ready  to  start.  Suddenly,  on  May  24,  1988,  the  bank  officer, 
Dennis  Furey,  wrote  me  a  letter  stating  the  S&L  was  "suspending  lending  " 

Between  June,  1988  and  April,  1989,  the  bank  and  their  agent  Hanify  &  King,  in  particular 
John  Hanify,  refused  to  accept  sales  of  the  property  which  was  our  only  means  of  paying  back  the 
loan,  obstructed  construction  financing,  and  filed  foreclosure  proceedings  on  November  30,  1988 

On  April  14,  1989  I  filed  a  complaint  for  reasons  of  violations  of  state  laws  against  ComFed 
Savings  Bank,  ComFed  Mortgage  Company,  Inc ,  ComFed  Advisory  Company,  Inc  ,  and  my  loan 
officer.  Dennis  Furey.  in  Middlesex  Superior  Court,  Cambridge,  MA,  the  district  in  which  ComFed 
did  busmess  The  clamis  agamst  the  bank  were  for  violation  of  their  own  rules,  violation  of  state 
laws,  violation  of  federal  laws  as  they  applied  to  a  state  chartered  institution,  violations  of  the  code 
of  federal  regulations,  and,  perhaps  most  importantly  in  this  hearing,  violations  of  the 
Massachusetts  Consumer  Protection  Act  which  protects  Small  Business  persons  from  "Unfair  and 
Deceptive  Business  Practices  "  THE  BANK  LOST  , 

I  was  awarded  a  $4  million  dollar  judgment  for  "the  bank's  unfair  and  deceptive  trade 
practices."    The  press  reported  the  stunning  bank  loss  as  "Lender  Ruling  May  Be  a  First  in  the 
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US"  Lawyers  nationally,  for  several  successive  months,  ordered  the  state  court  opinion  from 
Lawyers  Weekly,  a  publication  in  Massachusetts  which  sells  court  opinions  This  judgment  is  now 
being  broadcast  throughout  the  world  on  the  Internet. 

You  will  find  the  words  of  the  state  court  judge's  opinion  in  my  more  detailed,  written 
testimony  which  I  have  previously  given  on  January  31,  1995  before  Chairman  Cohen's  U  S. 
Senate  Sub-committee  on  Government  Oversight  Copies  of  my  statement  have  been  given  to  your 
staff. 

When  the  law  firm  of  Hanify  &  King  -  lawyers  for  ComFed  -  learned  of  the  state  court 
judgment  against  their  clients,  the  law  firm  removed  the  original  judgment  on  January  30,  1991, 
firom  Middlesex  Superior  Court  and  hid  it  in  their  offices  for  26  days,  representing  to  the  state  court 
that  he  (John  Hanify)  was  acing  as  a  representative  for  the  Resolution  Trust  Corporation  who  was 
appointed  as  conservator  for  ComFed  in  December  13,  1990  when  ComFed  was  closed  by  the 
Office  of  Thrift  Supervision  (OTS)  and  the  Federal  Deposit  Insurance  Corporation,  (FDIC),  for 
reasons  of  "unsafe  and  unsound  lending  practices."  When  Judge  Izzo  learned  that  the  judgment 
was  missing,  she  ordered  the  court  clerk  to  send  our  counsel  a  copy  of  the  court  docket  sheet 
vvhich  showed  tnat  she  had  entered  judgment.  When  our  counsel  received  notice  from  the  court  on 
February  25,  1991,  the  original  judgment  document  could  not  be  found  in  any  court.  The  recent 
FOIA  report,  FDIC  Log  #  95-F-1324  now  admits  that  the  firm  of  Hanify  &  King  never  had  a  Legal 
Services  Agreement  authorizing  them  to  do  any  work  for  the  RTC  on  any  case.  Indeed,  the  FDIC 
and  RTC's  own  Conflict  of  Interest  Rules  prohibited  Hanify  &  King  from  doing  any  ComFed  work. 
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REMOVAL  and  CONCEALMENT  of  ORIGINAL  RECORDS 

The  Federal  Deposit  Insurance  Corporation,  (FDIC)  Resolution  Trust  Corporation  (RTC), 
and  their  agents,  to  include  outside  counsel  Hanify  &  King,  Ropes  &  Gray,  and  Nutter,  McClennen 
&  Fish,  have  acted  unlawfully  in  the  handling  of  my  state  court  case  for  the  following  reasons: 
1     August  16,  1996,  FDIC  FOIArepon  "NO  LEGAL  SRVICE  AGREEMENT" 

The  law  firm  of  Hanify  &  King  and  John  Hanify  acted  without  authority  as  a  legal 
representative  on  behalf  of  the  Resolution  Trust  Corporation  in  the  handling  of  my  state  court 
action,  C  A  89-2424,  Sweeney,  et  al.  v.  ComFed,  et  al.  Middlesex  Superior  Court,  Cambridge, 
MA 

The  recent  Freedom  of  Information  Act  (FOIA)  response  by  the  FDIC  of  August  16,  1996 
states  that  no  Legal  Services  Agreement  was  entered  into  between  the  firm  of  Hanify  &  King  and 
the  Resolution  Trust  Corporation  The  FOIA  request  was  submitted  by  me,  kindness  of  Chairman 
Torkildsen  on  December  15,  1996 

The  FDIC  responded  to  the  request,  FDIC  Log  #95-F-1324,  stating  that: 

Please  be  advised  that  despite  an  exhaustive  search 
by  FDICs  Legal  Division,  no  records  relating  to  a 
Legal  Services  Agreement  with  Haniiy  &  King 
could  be  located 

Although  the  FDICs  response  stated,  "The  Hanify  &  King  firm  did  some  minor  work  on 
motions  connected  with  removal  to  federal  court,  but  there  was  no  Legal  Services  Agreement 
evidencing  that  arrangement." 

Verified  court  documents  dispute  this  statement  Hanify  &  King's  own  billing  records  for 
the  period  between  March,  1990  and  May  of  1992  detail  work  done  on  my  case  in  the  amount  of 
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$343,695  01     In  addition,  FOIA  reports  show  that  the  RTC  paid  him  $155,402  07    The  OtTice  of 

Thrift  Supervision  (OTS),  Federal  Deposit  Insurance  Corporation,  (FDIC),  succeeded  to  ComFed 

Savings  Bank  on  December  13,   1990  and  appointed  the  Resolution  Trust  Corporation  (RTC) 

conservator    The  records  filed  in  U  S  District  Court  for  the  District  of  Massachusetts  show  that 

John  Hanify  and  Hanify  and  King  continued  to  work  on  my  case  almost  two  years  after  ComFed 

failed. 

Lastly,  FOIA  reports  also  document  that  the  FDIC  had  a  Legal  Service  agreement  with 

Hanify  &  King  until  January  21,  1994. 

2  January  7,  1991,  NO  PROCEDURALLY  CORRECT  "SUBSTITUTION" 

OF  PARTY  DEFENDANTS  WAS  EVER  FILED  IN  MY  CASE  IN  THE 
U.  S.  DISTRICT  COURT  FOR  THE  DISTRICT  OF  MASSACHUSETTS 

A  timely  Motion  to  Substitute  Party  Defendants  pursuant  to  Massachusetts  Rules  of  Civil 
Procedure  25  was  required  before  the  Resolution  Trust  Corporation  could  proceed  in  my  action 
against  the  ComFed  Defendants.  The  following  chronology  of  events  are  clear  that  no  procedurally 
correct  Substitution  of  Party  Defendants  was  ever  filed  by  the  RTC  and  their  agent  John  Hanify. 

On  January  7.  1991.  John  Hanify  acting  as  agent  for  the  RTC  filed  an  'Emergency  Notice 

and  Motion  of  Resolution  Trust  Corporation  for  Substitution  as  Party  Defendant"  when  there  was 

no  emergency.    In  fact,  the  law  provided  that  the  RTC  could  have  stayed  before  Judge  Izzo  who 

had  already  fully  tried  the  case. 

12USC  1441  (l)(3)(a)  clearly  states: 

The  removal  of  any  action,  suit,  or 

proceeding  shall  be  instituted 

not  later  than  90  days  after 

the  date  the  Corporation  is  substituted 

as  a  party, 
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On  January  10,  1991,  my  counsel  opposed  the  "Emergency  Notice  of  Substitution" 
objecting  for  reasons  that  no  documents  were  presented  to  represent  the  government  succession, 
and  secondly,  substitution  could  not  be  allowed  for  the  party  defendants,  ComFed  Mortgage 
Company,  Inc  ,  and  ComFed  Advisory  Company,  Inc  who  operated  under  state  jurisdiction  only 

On  January  1 1,  1991,  Hanify  &  King  filed  a  Notice  of  Removal  in  the  U  S  District  Court 
for  the  District  of  Massachusetts 

On  January  15,  1991,  my  counsel  opposed  the  removal  of  the  entire  case  to  US  District 
Court  for  the  District  of  Massachusetts  for  reasons  argued  on  January  10,  1991.  As  a  result,  state 
court  Judge  Sullivan  VACATED  defendants  "Emergency  Notice"  stating,  "After  hearing. 
Allowance  VACATED    Motion  allowed  as  to  ComFed  Savings  Bank  ONLY.  (Sullivan.  J  )  NB 

Further  affirmations  that  procedurally  correct  Substitution  of  Party  Defendants  was 
never  filed  and  acted  on  by  the  U  S.  District  Court  for  the  District  of  Massachusetts  were  as 
follows: 

On  April  23,  1991,  Hanify  &  King  acting  as  agent  to  the  Resolution  Trust  Corporation, 
filed  a  motion  "Notice  and  Motion  of  Conservator  Resolution  Trust  Corporation  for  Substitution 
as  Receiver  of  Defendant,  ComFed  Savings  Bank,  and  Conservator  of  PlaintifT-In-Counterclaim, 
ComFed  Savings  Bank,  FA    The  court  never  acted  on  this  motion 

On  August  31,  1993,  the  Resolution  Trust  Corporation  and  their  agent.  Nutter,  McClennen 
&  Fish,  filed  a  "Motion  to  Substitute  "  Note:  This  motion  was  filed  the  day  af^er  my  appeal  of 
Judge  Harrington's  Judgment  was  filed  in  the  U  S  Court  of  Appeals  for  the  First  Circuit  As  a 
result,  jurisdiction  was  in  the  First  Circuit,  not  the  U.  S.  District  Court  for  the  District  of 
Massachusetts 
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3  January  11,  1991    NOTICE  OF  REMOVAL  FILED  IN  THE  WRONG  COURT 

POWER  TO  REMOVE    JURISDICTION 

12USC    1441  (1)(3) 

REMOVAL  AND  REMAND    The  Corporation 

may,  without  bond  or  security,  remove  any  such  action, 

suit,  or  proceeding  from  a  State  court  to  the 

United  States  District  Court  for  the 

District  of  Columbia 

This  statute  was  later  amended. 

4  On  January  30,  1990  REMOVAL  AND  CONCEALMENT  OF  ORIGINAL  COURT 
RECORDS 

On  January  30,  1991,  without  knowledge  that  John  Hanify,  acting  as  agent  for  the  RTC, 
had  gone  to  another  state  court  judge  seeking  to  escape  her  ruling.  Judge  Izzo  entered  her  final 
judgment  on  my  case  in  Massachusetts  Middlesex  Superior  Court.  The  judgment  was  recorded  on 
the  state  court  docket  sheet.  The  following  records  clearly  show  the  unlawful  removal  and 
concealment  of  original  files  by  John  Hanify  acting  as  agent  for  the  Resolution  Trust  Corporation 

On  January  30,  1991,    a  copy  of  the  flawed  U    S    District  Court  for  the  District  of 

Massachusetts  "Notice  of  Removal"  was  filed  in  the  office  of  the  Clerk  of  Courts  for  the  County  of 

M'ddlese.x     Note     We  received  no  notice  the  entire  original  file  was  removed  on  tiiis  date  and 

taken  to  the  offices  of  John  Hanify 

Further  evidence  of  the  concealment  and  removal  cover  up  by  the  RTC  and  their 
agent  John  Hanify,  occurred  as  follows 

February  5,  1991        John  Hanify  letter  to  Edward  J  Sullivan 
Clerk,  Middlesex  Superior  Court 

February  6,  1991        Hanify  &  King  "Petition  for  Relief 

Pursuant  to  M  G  L  Chapter  21 1  Section  3 

February  6,  1991        John  Hanify  letter  to  Attorney  General's 

office  threatens  file  suit  against  state  court 
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February  8,  1991        Hanify  &  King  letter  to  Robert  Smith,  Clerk 
US  District  Court,  Note:  false  statement 
"comprising  complete  record" 
However,  the  state  court 
judgment  was  removed  from  the  original  file 
and  kept  in  the  offices  of  Hanify  &  King 

We  received  no  notice  of  this  filing 
Our  attorney  later  dug  it  out  of  the 
federal  court  file 

Note:  Notice  of  Removal  par.  2 
"Attached  hereto  is  a  copy  of  the  Motion  for 
Substitution  of  the  RTC  allowed  by  the 
Superior  Court  on  January  11,  1991    Certified 
copies  of  all  papers  filed  in  the  State  Court, 
including  a  certified  copy  of  all  docket  entries, 
shall  be  filed  within  thirty  days  of  this  Notice 
in  accordance  with  Local  Rule  81. 1(A)." 


February  25, 1991 


John  Hanify  letter  to 
Edward  J  Sullivan,  Clerk 
Middlesex  Superior  Court 


February  25,  1991  The  Sweeneys  receive  notice 

from  state  court  for  the  first  time 

ot  ludge  (zzo's  final  judgment 

Note:  Our  counsel  could  not  find  the 

Izzo  judgment  in  either  the  state  or  federal 

courts. 


February  28, 1991 


The  Sweeney  counsel  filed 
Motion  to  Remand 


March  1, 1991  U  S  District  Court  Hearing 

The  Honorable  Douglas  P  Woodlock 

Note:    28  use.  1447  (b)  states  as  follows: 
It  may  require  the  petitioner  to  file  with 
its  clerk  copies  of  all  records  and 
proceedings  in  such  State  court  or  may  cause 
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the  same  to  be  brought  before  it  by  writ  of 
certiorari  issued  to  such  State  Court 

On  March  1,  1991,  Judge  Woodlock  -  in  a  federal  district  court  hearing  regarding  the 
missing  original  court  documents  -  stated  as  follows: 

THE  COURT:  Weil,  what  1  guess  I  don't  understand 
is  why  doesn't  Middlesex  Court  have  these  papers, 
the  original  papers?    The  only  way  that  papers  get 
over  here  on  removal  is  certified  copies  or  a  writ 
ofcertiorari  is  issued  by  the  Court    I'm  not  aware 
that  a  writ  was  issued  here,  so  consequently,  we  shouldn't 
have  the  original  papers 

Indeed,  the  laws  of  U  S  C  provide  as  follows: 

18  use  Section  2071  provides: 

Concealment,  removal,  or  mutilation  generally  (a) 

whoever  willfully  and  unlawfully  conceals,  removes, 

mutilates,  obliterates,  or  destroys,  or  attempts  to  do  so, 
or  with  intent  to  do  so  takes  and  carries  away  any 
record,  proceeding,  map,  book,  paper,  document, 
or  other  thing,  filed  or  deposited  with  any  clerk  or 
officer  of  any  court  of  the  United  States,  or  in  any 
public  office,  shall  be  fined  not  more  than  $2,000 
or  imprisoned  not  more  than  three  years,  or  both 

March  18,  1991  Rhetta  B  Sweeney  letter  to 

Mr  Timothv  Rvan,  Director 
Otfice  of  Thrirt  Supervision 

March  29,  1991  Luis  A  Lavin,  Assistant  Attorney  General 

letter  to  my  counsel 

April  19,  1991  John  Hanify,  Affidavit  filed  in 

US  District  Court  for  the 
District  of  Massachusetts  stating 
his  rationale  for  removal  and 
concealment 

May  6, 1991  Timothy  Ryan  letter  to 

Rhetta  B.  Sweeney 
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May  6,  1991  Michael  F  Edgerton,  General  Counsel 

letter  to  John  Hanify 

May  20, 1991  Thomas  L  Hindes,  RTC  Senior  Counsel 

letter  to  Rhetta  B  Sweeney 

5  OBSTRUCTION  BY  THE  RTC  AND  THEIR  AGENTS,  HANIFY  &  KING,  ROPES 

6  GRAY,  AND  NUTTER,  MCCLENNEN  &  FISH,  WILLFULLY,  INTENTIONALLY, 
MALICIOUSLY  OBSTRUCTION  MY  RIGHTS  FOR  PARTY  DEFENDANTS  COMFED 
MORTGAGE  COMPANY,  INC.,  AND  COMFED  ADVISORY  CO.  INC. 

12  use.  1819  (D)  State  Actions  -  Except  as  provided  in 
subparagraph  (E),  any  action  -  (I)  to  which  the  Corporation, 
in  the  Corporation's  capacity  as  receiver  of  a  State  insured 
depository  institution        (iii)  in  which  the  interpretation 
of  the  law  of  such  state  is  necessary,  shall  not  be  deemed  to 
arise  under  the  laws  of  the  United  States. 

Although  our  loan  was  closed  in  the  name  of  federally  insured  ComFed  Savings  Bank,  sworn 

testimony  by  James  Baldini  at  our  state  court  trial,  who,  in  1987,  was  President  and  Chief 

Executive  Officer  of  the  ComFed  Mortgage  Co.  Inc  stated  that  the  Mortgage  Company  purchased 

our  loan  from  ComFed  Savings  Bank. 

Q         Now,  Mr  Baldini,  in  1987,  were  you  the  president  and  Chief 

Executive  officer  of  the  ComFed  Mortgage  Company'' 
A  Yes  I  was 

Q  And  durinsi  198".  was  the  ComFed  Advisory'  Comranv  a 

wholly-owned  subsidiary  of  the  ComFed  Mortgage  Company? 
A.         I'm  just  trying  to  think  of  the  structure  of  it,  if  I  may 
Q  Okay 

A.         I  think  legally  it  was  - 
Q         Okay 
A         -Although  the  money  to  fund  the  loans  came  directly  from 

ComFed  Bank,  and  the  loans  were  closed  with  that  Bank. 
Q         Am  I  correct,  all  the  loans  written  by  the  ComFed  Mortgage 

Company  and  the  ComFed  Advisory  Company  were  closed 

through  the  bank,  and  the  money  came  from  the  bank? 
A         That's  correct 
Q         So  the  ComFed  Mortgage  Company  was  in  the  business 

of  writing  loans,  and  so  was  the  ComFed  Advisory  Company; 

is  that  correct? 
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A  That's  correct 

Q  But  not  providing  the  funds  for  that,  is  that  right'' 

A  It  borrowed  the  funds  from  ComFed  Savings  Bank 

Q  Well,  in  point  of  fact,  the  mortgages  were  written  directly  from 

ComFed  Savings  Bank  to  the  mortgagors,  were  they  not'' 
A.         For  legal  purposes,  the  money  was  borrowed  from  the  Bank, 

although  the  loans  were  closed  in  the  name  of  the  Bank    The  mortgage 

company  was  charged  for  the  cost  of  those  loans. 
Q  All  right    Now  the,  uh — 

THE  COURT;  Was  charged  for  the  cost  of  the  loans  by  the  bank'' 

THE  WITNESS:         Yes.  We  paid  interest  to  the  bank  at  prime  plus  zero. 

ComFed  Mortgage  Co  Inc  ,  is  a  Corporation  organized  and  existing  under  the  laws  of  the 
Commonwealth  of  Massachusetts,  and  filed  with  the  secretary  of  State  for  the  Commonwealth  of 
Massachusetts  on  August  12,  1982  ComFed  Advisory  Co  Inc  was  merged  with  ComFed 
Mortgage  Co.  Inc  ,  December  29,  1989 

ComFed  Mortgage  Co  Inc  ,  as  a  State  Corporation,  at  all  times  operated  under  the  laws  of 
the  CommonweaUh  of  Massachusetts  As  a  Corporation  subject  to  State  laws  12  US  C.  Section 
1819  (b)(2)(D)  (iii)  in  which  only  the  interpretation  of  the  law  of  such  State  is  necessary,  shall 
not  be  deemed  to  arise  under  the  laws  of  the  United  States  " 

ConiFed  Mongage  Co.  Inc.,  actmg  in  violation  of  Code  of  Federal  Regulations,  ran  a 
criminal  enterprise  ComFed  Mortgage  Co  Inc  willfully,  intentionally,  maliciously  committed 
fraud  against  my  Small  Business  Project,  me  individually,  and  all  American  taxpayers  My  $16 
million  dollar  loan  was  fraudulently  underwritten  in  violation  of  law.  This  is  not  an  allegation  but  a 
finding  by  our  trial  judge 

In  addition,  the  Resolution  Trust  Corporation's  own  documents  state  in  C  A  91-12437WD, 
0"Brien  v.  ComFed  Savings  Bank,  et  al..  US.  District  Court  for  the  District  of  Massachusetts  at 
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paragraph  4  "It  admits  that  the  RTC,  Receiver,  is  successor  in  interest  to  ComFed  Savings  Bank 
but  not  to  ComFed  Mortgage  Co.  Inc. 

Indeed,  ComFed  Mortgage  Company  Co  Inc  ,  continued  in  1991  to  grant  mortgages  after 
the  OTS  and  FDIC  appointment  of  RTC  as  Conservator  of  ComFed  Savings  Bank  in  1990 

In  fact,  ComFed  Savings  Bank  and  ComFed  Mortgage  Co  Inc.  sued  Baldini,  and  34  others 
for  the  violations  Judge  Izzo  had  found  were  committed  against  us  See,  C  A  90-6712  ComFed 
Savings  Bank.  ComFed  Mortgage  Co.  Inc.  v.  James  Baldinu  et  al.  Middlesex  Superior  Court, 
Cambridge,  MA  which  was  also  removed  to  the  U  S  District  Court  for  the  District  of 
Massachusetts  and  became  C  A  91-10132-S  Note:  The  RTC  dismissed  this  action  on  August 
9, 1991. 

Lastly,  during  the  course  of  our  litigation,  I  met  several  times  with  FBI  Special  Agent  Kent 
Paulin  who  was  head  agent  of  the  ComFed  investigation  during  1988,  1989,  1990  Agent  Paulin 
can  testify,  if  subpoenaed  by  the  U.  S  Congress  to  the  massive  fraud  he  found  at  failed  ComFed. 
Agent  Paulin  can  also  address  the  "obstruction"  he  was  subjected  to  by  John  Hanify  who  was 
acting  as  legal  counsel  to  ComFed  and  how  Hanify  attempted  to  influence  Agent  Paulin' s  criminal 
indictment  efforts.  Agent  Paulin  has  personal  knowledge  as  to  the  extensive  role  John  Hanify 
played  at  ComFed  which  ultimately  caused  harm  to  me,  other  Small  Business  persons  and  all 
American  taxpayers  When  I  recently  spoke  to  Agent  Paulin,  he  stated  that  a  very  narrow  window 
in  the  government's  statute  of  limitations  exists  today  in  which  to  prosecute  the  individuals 
responsible  for  the  scheme  to  defraud  because  he  remembers  much  of  the  wrong  doing  happening 
during  1984,  1985,  and  1986.    As  this  Committee  does  not  have  jurisdiction  over  the  banking 
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issues,  I,  on  behalf  of  the  American  people,  request  that  this  Committee  hold  Joint  hearings  with  the 

House  Banking  Committee  to  more  fully  explore  this  information. 

6.  PROCEDURAL  ERRORS  AFTER  REMOVAL  GIVE  CAUSE  TO  REMAND 

FOR  REASONS  OF  SUBJECT  MATTER  JURISDICTION 

28  use  Section  1447  ©  Procedure  after  removal  generally  ©  A  motion 
to  remand  the  case  on  the  basis  of  any  defect  in  removal  procedure  must  be 
made  within  30  days  after  the  filing  of  the  notice  of  removal  under 
section  1446  (a)    If  at  any  time  before  final  iud2ment  it  appears  that  the 
district    court    lacks    subject    matter    jurisdiction,    the    case    shall    be 
remanded.  . .  .The  State  Court  may  thereupon  proceed  with  such  case. 


FEDERAL  RULES  OF  CIVIL  PROCEDURE  PROHIBITED  THE  FEDERAL 
JUDGE  FROM  SUCCEEDING  TO  JUDGE  IZZO  (This  law  was  later  amended  in 
December  1,  1991) 


With  all  of  the  above  described  findings  of  fact  and  law.  Judge  Harrington,  U.  S.  District 
Court  Judge  (federal)  who  succeeded  to  Judge  Woodlock,  refused  to  return  my  case  to  State 
Court  Incredibly,  Judge  Harrington's  Summary  Judgment  of  Apiil  14,  1991  ignored  all  of  the 
above  findings  of  fact  and  law  Even  more  incredible.  Judge  Harrington's  decision  was  affirmed  by 
the  U  S  Court  of  Appeals  in  the  First  Circuit  When  the  case  went  on  appeal  to  the  U  S 
Supreme  Court,  the  Court  denied  hearing.  While  the  case  was  still  on  appeal  before  the  U.  S. 
Supreme  Court,  the  Resolution  Trust  Corporation  and  their  agents,  Nutter,  McClennen  &  Fish, 
attempted  to  hold  an  auction.  On  July  14,  1994,  I  was  forced  to  filed  Chapter  1 1  Bankruptcy  in 
order  to  prevent  the  auction  from  going  forward  that  day  on  my  property.  When  the  Bankruptcy 
Court  dismissed  my  Chapter  1 1  case,  I  filed  a  timely  notice  of  appeal  before  the  required  court,  the 
US.  District  Court  for  the  District  of  Massachusetts  While  that  case  instituted  a  '"stay"  of  action 
against  the  Resolution  Trust  Corporation,   RTC  agents.  Nutter,  McClennen  &  Fish  -  acting  again 
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above  rules  and  laws  --  held  an  illegal  auction  while  we  were  out  of  town  with  our  children  during 
the  thanksgiving  weekend,  November  29,  1994.  The  RTC  subsequently  took  title  of  my  propeny 
in  the  Essex  County  Registry  of  Deeds 

CONCLUSION: 

Although,  an  independent  inquiry  was  requested  of  the  FDIC  when  the  RTC  closed  in 
December,  1995,  into  the  RTC's  handling  of  our  action,  the  FDIC  has  continued  to  pursue, 
through  further  court  actions,  to  take  "possession"  of  our  property. 

There  is  an  apparent  repetitive  pattern  of  abuse  by  the  federal  judges,  particularly  Judge 
Harrington,  about  which  you  have  heard  here  today  His  behavior  as  a  District  Court  Judge  is 
beyond  what  anyone  should  have  to  suffer  in  a  civilized  society,  and  I  respectfully  request  that  you 
schedule  immediate  joint  hearings  with  the  House  Judiciary  in  order  to  allow  me  to  testify  more 
fiilly  to  the  cruel  and  abusive  behavior  Small  Business  persons  have  suffered  and  continue  to  suffer 
because  of  his  gross  negligence 

Although  we  had  already  proven  ComFed  had  committed  "unfair  and  deceptive  business 
practices '  against  us  and  the  Honorable  Katherine  Liacos  Izzo  had  awarded  a  S4  million  dollar 
judgment  of  damages  in  our  favor,  this  significant  matenal  fact  has  been  ignored  by  the  federal 
banking  regulators  who  succeeded  to  ComFed  Savings  Bank  (ONLY)  when  the  S&L  failed  for 
reasons  of  "unsafe  and  unsound  lending  practices"  The  FDIC/RTC  refused  to  honor  the  valid 
judgment  and  hired  the  same  lawyers  to  continue  the  abuse  against  me,  costing  taxpayers  hundreds 
of  thousand  of  dollars  in  legal  fees  after  the  proven  "unfair  and  deceptive  trade  practices"  the  failed 
S&L  ComFed  committed  against  us     Judges  Woodlock,  Harrington,  and  Breyer  have,  through 
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their  actions  have  at  all  times  covered  up  significant  findings  of  fact  and  findings  of  law  in  my  case 
which  has  resulted  in  loss  to  me  as  a  Small  Business  person 

Conflict  arises  for  Small  Business  persons  when  the  FDIC  succeeds  to  a  failed  S&L  and 
they  blindly  pursue  their  mission  of  removing  cases  with  potential  liability  to  the  agency  from  the 
state  courts,  sometimes,  as  in  this  case,  after  the  case  was  already  tried  in  state  court,  and  the  FDIC 
goes  after  the  Small  Business  person's  assets. 

Conflict  arises  when  the  FDIC  uses  tax  dollars  from  Small  Business  Persons,  to  cover  their 
own  negligence  in  the  regulating  of  the  federally  insured  banks;  instead  of  protecting  the  Small 
Business  Persons  who  have  done  nothing  wrong  and  had  the  misfortune  to  have  done  business  with 
banks  that  failed; 

Conflict  arises  when  the  courts  turn  a  blind  eye  to  the  rights  of  the  Small  Business  persons 
who  have  valid  claims  for  damages  caused  by  the  bank,  when  the  bank  was  run,  as  was  ComFed, 
as  a  criminal  enterprise  and  the  Court  protects  the  wrong  doing  of  FDIC  and  their  agent,  John 
Hanily; 

Conflict  arises  for  Small  Business  persons  when  the  FDIC  continues,  in  a  Conflict  of 
Interest  m  violation  of  their  own  rules,  lo  employ  the  same  lawyer  who  had  previously  caused 
harm  working  for  the  bank,  and  the  lawyer  is  paid  enormous  sums  of  tax  dollars  to  continue  to 
defraud  the  Small  Business  persons, 

Conflict  arises  for  the  Small  Business  person  when  the  Small  Business  person  is  unfairly 
attacked  and  the  directors  and  officers  of  the  failed  S&L  are  protected  by  the  FDIC 
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The  actions  taken  by  the  RTC,  FDIC,  and  their  agents  against  my  Small  Business  project 
beginning  in  1991  evidence  an  evil  mind,  the  actions  have  been  malicious,  intended  to  cause  harm, 
and  have  caused  harm. 

Therefore,  beginning  immediately,  we  must  work  together  with  the  Department  of  Justice 
to  seek  criminal  prosecutions  against  the  individuals  who  have  caused  harm  and  continue  to  cause 
harm  to  me  and  my  Small  Business  Project  The  U  S  Congress  and  this  Sub-committee  are 
respectfully  urged  to  use  this  sad  set  of  circumstances  to  correct  gross  abuse  against  Small  Business 
persons  committed  by  the  FDIC,  the  judiciary  and  their  agents. 
Thank  you. 
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FDIC 


Federal  Deposit  Insurance  Corporation 

wosningion  DC  20J29  OHice  ol  the  Execuiive  Secreiar' 


August    16,    1996 


Mr.  John  Sweeney  & 
Mrs.  Rhetta  Sweeney 
24  Meyer  Lane 
Hamilton,  Maine   01982 

FDIC  Log  #95-F-1324 

Dear  Mr.  &  Mrs.  Sweeney: 

This  is  in  response  to  your  Decerttber  15,  1995,  letter  requesting, 
pursuant  to  the  Freedom  of  Information  Act  (FOIA) ,  5  U.S.C.  552, 
copies  of  all  Legal  Services  Agreements  between  the  Federal 
Deposit  Insurance  Corporation  and  the  law  firm  of  Hanify  &  King 
located  at  One  Federal  Street,  Boston,  Massachusetts.   Please 
accept  my  apologies  for  the  delay  in  responding  to  your  request . 

Please  be  advised  that  despite  an  exhaustive  search  by  FDIC s 
Legal  Division,  no  records  relating  to  a  Legal  Services  Agreement 
with  Hanify  &  King  could  be  located.   For  your  reference,  a 
representative  from  our  Legal  Division  contacted  one  of  the 
partners  at  Hanify  &  King  and  was  advised  that  the  firm  never  had 
a  formal  Legal  Services  Agreement  with  the  Resolution  Trust 
Ccrcoratior.  iRTC  .   The  firn  had  been  retained  by  the  bank  ■■jnen 
zr.e    fcrecicsjre  was  filed  in  state  ccurt .   However,  v.-he.n  ".-.-:• 
matter  went  to  federal  court  another  firm  was  retained  by  the 
RTC.   The  Hanify  &  King  firm  did  some  minor  work  on  motions 
connected  with  removal  to  federal  court,  but  there  was  no  Legal 
Services  Agreement  evidencing  that  arrangement . 

Should  you  choose  to  view  the  above  response  as  a  denial  of  your 
request,  you  have  the  right  to  appeal  this  response  to  the  FDIC's 
General  Counsel  within  30  business  days  following  receipt  of  this 
letter.   Should  you  decide  to  appeal,  please  submit  your  appeal 
in  writing  to  the  Office  of  the  Executive  Secretary.   Please 
refer  to  the  FDIC  log  number  and  include  any  additional 
information  that  you  would  like  the  General  Counsel  to  consider. 

Sincerely, 


Dianne  M.  Salva 
Senior  Attorney 
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44  UiMie  Si'tei  PO  Bo-  S489 
Lowell  MassaOuSffrts 01853  3689     '6'7i4W  56<"./ 

COMFED  Saving*  Bank 

44  Middle  Street 

Sth  Floor 

Lowell,  lUstachutetts  01852 

August  20,  19S7 
Rhetta  B.  Sweeney 
John  F.  Sweeney 
776  Bay  Road 
Hamilton,  MA  01936 

Re:      First  mortgage  and  Note  secured  by  the  property  known  a«  24 
Meyer  Ln.  and  776  Bay  Road.,  Hamilton  (the  "Property"). 

Dear  Mr.  and  Mrs  Sweeney, 

COMFED  Savings  Bank  (herlnafter  referred  to  as  "Lender")  Is  pleased  to 
inform  you  that  your  application  for  mortgage  credit  to  be  secured  by  the  real 
estate  as  above  referenced  owned  by  Rhetta  B.  Sweeney  (hereinafter  singly  or 
collectively  referred  to  as  "Borrower",  which  term  shall  mean  and  include  all 
principals  of  Borrower  if  a  representative  entity  and  any  individual  guarantors 
hereinafter  named)  with  a  First  mortgage  loan  on  the  Property,  subject  to  the 
following  terms  and  conditions  and  the  formal  approval  of  its  Loan  Committee: 

1.  Loan  Amount ■    $1,600,000.00,  or  such  lesser  amount  neceessary  to 
pay  off  existing  Liens  and  anticipated  expenses,  to  be  disbursed  in  accordance 
with  the  terms  of  this  Committment. 

2.  The  Non-Refundable  Loan  Origination  Fee  is  $64, 000. 00. This 
committment  offer  may  be  accepted  by  you  only  by  signing  and  returning  within 
seven  days  of  the  date  of  this  letter  the  enclosed  duplicate  of  this  offer, 
together  with  a  non-refundable  Loan  Origination  fee  of  $8,000.00. 

3.  The  term  of  this  loan  shall  be  twelve  months  (12  months). 

4.  Interest  Rate.  Payments  and  Term.   The  annual  rate  of  Interest  on 
the  outstanding  Loan  balance  shall  be  equal  to  four  (4%)  In  excess  of  the  base 
rate,  so-called,  announced  by  The  Bank  of  Boston,  and  adjusted  dally  from  time 
to  time  in  accordance  with  changes  in  the  base  rate.  There  will  be  a  minloum 
annual  rate  of  Interest  of  twelve  and  one-half  (12.S0%).  monthly  Interest 
payments  shall  be  computed  on  the  basis  of  a  30-day  month  and  360-day  year. 

Any  other  payments  made  shall  first  be  applied  to  any  Interest  or 
penalties  due  with  any  balance  to  principal. 
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In  the  cvant  that  any  payncnt*  become  due  tinder  thla  original  loan 
transaction  or  an  eztenilon  hereof,  the  Borrower  vlll  be  entitled  to  a  ten  (10) 
day  grace  period,  any  payments  received  after  >ald  grace  period  will  Incur  an 
additional  charge  of  5%  of  the  overdue  payment  of  principal  and  Interest  only. 

5.  Closing  Date.    The  loan  shall  close  no  later  than  August  31, 
1987. 

6.  Collateral.   At  the  closing,  the  borrower  shall  give  and  grant  to 
the  Lender  a  first  mortgage  lien  on  the  property  known  as  24  Meyer  Lane  and  77$ 
Bay  Road,  Hamilton,  Ha.  contalnng  approximately  14  acres  of  land  as  collateral 
for  this  loan. 

7.  Appraisal.    It  Is  a  further  condition  of  this  Commitment  that 
the  Lender  shall  have  received  an  appraisal  satisfactory  to  the  Lender.  Said 
appraisal  shall  conform  to  the  requirements  and  regulations  of  the  Federal  Home 
Loan  Bank  Board  governing  commercial  loans.  The  cost  of  the  appraisal  shall  be 
paid  for  by  the  Borrower  Immediately  upon  being  Invoiced.  Lender  reserves  the 
right  to  require  another  appraisal  at  the  expense  of  Borrower  as  a  precondition 
to  any  extension  of  the  term  of  the  loan. 

8.  Loan  Closing  Documentation.    The  Borrower  and  any  guarantors 
shall  execute  all  documents  indicated  as  being  required  by  counsel  to  the  Lender 
to  close  the  loan,  which  documents  shall  be  In  form  and  contain  such  provisions 
consistent  with  the  terms  hereof,  as  counsel  to  the  Lender  may  reasonably 
request  consistent  with  this  commitment. 

9.  Conditions  Precedent  to  Loan  Closing.  Prior  to  loan  closing. 
Borrower  shall  furnish  and/or  arrange  for  delivery  to  Lender  of  the  following, 
all  In  form  and  content  satlfactory  to  Lender  and  Its  legal  counsel: 

(a)   Hazard  Insurance.    The  Borrower  shall  maintain  hazard  Insurance 
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to  keep  th*  property  Inturad  In  tuas  equal  to  or  greater  than  the  turn 
total  of  all  principal  auat  advanced  by  all  Bortgageee  currently 
outstanding  against  the  morgaged  prealees  and  shall  bring  to  closing  a 
binder  of  hazard  insurance  deaonstrating  said  coveerage  is  in  place  and 
naoing  COKFED  Savings  Bank  its  successors  and/or  assigns  as  their 
interests  mayappear,  44  Middle  Street,  Lowell,  MA  018S2  as  loss  payee 
in  theirappropriate  order  priority. 

(b)  Title  Insurance.   Fully  paid,  current  fora  ALTA  title  Insurance 
policies  (including  marketability  coverage.  If  applicable,  issued  by  • 
qualified  title  coapany  sstisfactory  to  the  Lender,  Insuring  the 
mortgage  as  a  valid  lien  on  the  Property  in  the  full  aaaount  of  the 
loan,  subject  only  to  those  exceptions  to  title  not  found  objectionable 
to  the  Lender  or  Lender's  legal  counsel,  and  eliminating  any  exceptions 
for  (a)  survey,  (b)  mechanic's  liens,  (c)  persons  in  posession,  except 
for  listed  tenants  approved  by  the  Lender,  and  (d)  any  lien  vhich  may 
be  imposed  by  the  Commonveelth  of  Massachusetts  pursuant  to  Chapter  21E 
of  Massachusetts  Ccmcral  Lavs,  coansonly  called  the  "Superfund  Lien". 
The  Lender's  decision  es  to  title,  marketability,  encumbrances  and  the 
form  and  sufficiency  of  all  documents  incident  thereto  or  to  the  title 
policy  shall  be  finally  conclusive. 

(c)  Harardous  Waste/Site  Assessment.    Lender  may  require  1)  an  on  site 
inspection  end/or  2)  public  record  investigation,  and/or  3)  a  thorough 
site  assessment  report  by  a  qualified  engineer,  hydrogeologist  or  other 
experienced  professional,  acceptable  to  lender  and  lender's  counsel. 
Borrower  shall  provide  written  representations  that  there  have  ben  no 
releases  of  oil  or  hezardous  material  upon  the  land  which  is  to  be 
mortgaged  or  upon  neighboring  lands.  Borrower  may  be  required  to 
provide  liability  insurance  insuring  against  liabilities  arising  under 
MGL  Chapter  21E.  . 

(d)  Survey .  Borrowers  shall  be  required  to  deliver  a  plot  plan/mortgage 
inspection  survey  dated  within  six  ((}  months  from  the  date  of  closing 
showing  all  survitudes,  easements  and  rights  of  way  and  all  buildings 
other  improvements  including  any  parking  areas  and  sheds  to  be  located 
entirely  within  the  premises  and  not  in  violation  of  any  zoning  by-lews 
or  set  beck  requirements . 

(e)  Miscellaneous  Documents  (If  applicable). 

(1)  Financial  statement  from  the  individual  borrower  signed  and 
dated  not  more  than  (0  days  prior  to  closing,  reflecting  sufficient  net 
worth  to  successfully  complete  the  Property. 

Bote:   It  is  a  specific  condition  of  this  Commitment  that  the 
Lender  obtain  full  and  complete  verification  of  all  financial  and 
credit  Information  submitted  by  each  of  the  Borrowers. 

(2)  Evidence  satisfactory  to  Lender  that  the  condition  of  the 
property  has  not  changed  since  the  appraisal. 


-  S  - 
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10.  Brofc«r«ge  «nd  C1«1jhi.   By  accepting  this  commltaent ,  th«  Borrower 
and  any  guarantora  Jointly  and  aaverally  agraa  to  Indeomlfy  and  hold  the  Lender, 
Itt  present  and  future  officers,  directors,  employees  and/or  attorneys  harless 
against  any  and  all  clalos  whatsoever  and  by  whomsoever  directly  or  Indirectly 
relating  to  this  conmltoent  and/or  the  Loan  contemplated  herein.  Including 
without  limitation  and  claims  against  the  Lender,  Its  present  and/or  future 
officers,  directors,  employees  and/or  attorney  for:  (a)  claims  of  Interference 
with  any  business  relationship  with  the  Borrower  or  any  guarantors,  (b)  claims 
for  the  lest  business  opportunmlty  with  the  Borrower  or  any  guarantors,  (c) 
clslms  for  lost  business  profits  with  the  Borrower  or  any  guatantors,  (d)  claims 
for  denial  of  business  opportunity,  business  participation  or  profits  relating 
to  the  Property,  and/or  (c)  claims  for  fees  or  commissions  from  any  real  estate 
broker,  mortgage  broker,  or  any  other  person  or  entity.  The  Borrower  agrees  at 
Its  expense  to  pay  said  claims  and  all  Lander's  attorney's  fees  and  expenses 
Incurred  as  a  result  of  any  of  the  aforesaid  claims  against  the  Lender,  and  to 
pay  any  such  mortgage  broker  and/or  real  estate  broker  (If  any). 

11.  Termination.   Without  limitation  to  any  other  provision  herein, 
the  Lender  may  terminate  this  commitment  without  refund  of  any  fees  paid  by  the 
Borrower  to  the  Lender  upon  the  happening  of  any  of  the  following  events  prior 
to  the  closing  in  connection  with  any  one  or  more  persons  comprising  the 
Borrower  and/or  any  guarantors  or  in  connection  with  the  Property:   (a)  the 
Borrower  or  any  guarantors  shall  fall  to  comply  with  any  term  or  condition 
herein  provided,  or  (b)  the  Borrower  or  any  guarantors  shall  (1)  apply  for  or 
consent  to  the  appointment  of  a  receiver,  trustee  or  liquidator  for  it  or  them 
or  for  any  of  its  or  their  property;  (11)  admit  in  writing  any  inability  to  pay 
Its  or  their  debts  as  they  mature;  (ill)  make  a  general  assignment  for  the 
benefit  of  creditors;  (iv)  have  an  involuntary  proceeding  filed  against  it  or 
any  of  them  under  bankruptcy  or  Insolvency  laws;  or  (v)  file  a  voluntary 
petition  In  bankruptcy,  or  a  petition  seeking  reorganization  or  an  arrangement 
with  creditors  or  to  take  advantage  of  any  bankruptcy,  reorganization, 
insolvency,  dissolution  or  liquidation  law  or  statute  or  filing  an  answer 
admitting  the  material  allegations  of  a  petition  filed  against  It  or  them  in  any 
proceeding  under  such  law,  or  (c)  if  any  report  or  statement  made  to  the  Lender 
by  the  Borrowers  or  any  guarantors  in  connection  herewith.  Is  or  proves  to  be 
false  or  misleading  in  any  material  respect  as  of  the  date  made  or  furnished,  or 
(d)  if  any  portion  of  the  Property  shall  be  materially  damaged  by  fire  or  other 
casxialty,  or  (e)  any  adverse  change  In  the  financial  condition  of  the  Borrower 
or  condition  of  the  Borrower  or  condition  of  the  Borrower  or  any  guarantors  from 
the  date  of  application  to  the  date  of  closing. 

12.  Compliance  with  Laws  and  Opinions.    There  shall  be  delivered  to 
the  Lender  an  unconditional  opinion  of  counsel  to  Borrower,  the  Identity  of 
counsel  and  format  of  the  opinion  to  be  subject  to  Lender's  approval,  opining  as 
to  compliance  of  the  Property  with  all  zoning,  building,  health,  fire,  safety, 
environmental  and  other  similar  and  applicable  statutes,  codes,  ordinances  and 
regulations  (Including  without  limitation  state  and  federal  lav  and 
regulations).  The  opinion  of  counsel  shall  also  Include  without  limitation  that 
(a)  the  loan  documents  are  enforceable  in  accordance  with  their  terms  and  the 
borrower  and  any  g\xarantors  have  the  power  and  authority  to  execute  same,  (b) 
none  of  the  loan  documents  violate  any  usury  (criminal  or  civil)  lavs  or  other 
law  which  may  affect  collection,  enforceability  or  subject  the  Lender  to  fine  or 
other  adverse  findings  or  enforcement,  and  (c)  neither  the  making  of  the  loan 
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nor  Iti  •zistcne*  at  an  outstanding  obligation  of  tha  Borrovar  vlll  raqulra  tha 
payaant  of  any  taxat  hy   tha  landar  to  tha  Commonvaalth  of  Mattachutatts  or  any 
political  subdivision  tharof.  Tha  opinion  of  eounsal  shall  also  Include  good 
standing,  axlstanca  and  authority  In  tha  avant  the  Borrower  and  any  guarantors 
are  not  natural  parson,  and  shall  Include  knovn  elalas  against  the  Borrower,  any 
guarantors  and/or  In  connection  with  the  property. 

13.  Retabursenent  of  Expenses:   All  expenses  of  the  Lender  arising 
from  this  comsltment  and  In  connetlon  with  the  closing  of  the  loan  and  making  of 
advances  thereunder  shall  be  paid  by  the  Borrower,  Including  without  limitation: 
(a)  title  company  charges  and  premiums;  (b)  the  fees  of  and  expenses  Incurred  by 
the  Lender's  attorneys;  (c)  a  lenders  administrative  fee;  (d)  the  coat  of 
obtaining  the  surveys  and  tha  certificates  thereon;  (e)  the  fee  for  the 
appraisal;  (f)  credit  report  charges;  (g)  property  site  Inspection  fees;  (h)  any 
recording  charges  In  connection  with  any  extension  of  the  term  of  the  loan 
granted  at  tha  option  of  the  Lender.  The  Borrower  and  guarantors  shall  be 
responsible  to  reimburse  and/or  pay,  as  applicable,  the  foregoing  expenses  at 
the  time  the  loan  closes,  or  If  It  does  not  close  within  seven  (7)  days  after 
they  are  Invoiced  therefor. 

14.  Lender's  Counsel:    The  Lender  has  selected  Richard  Porter  and 
Robert  Coakley,  iA  Middle  St.,  Gloucester,  Ma.  281-0182,  as  its  counsel  for  this 
transaction. 

15.  Assienaent  of  Comnitnent  and  Change  of  Ownership.  This  commitment 
and  the  obligations  of  the  Lender,  herunder  are  not  assignable  by  the  Borrower. 
The  Lender  may  participate  with  other  institutional  lender(s)  in  granting  tha 
loan.  The  mortgage  will  provide,  among  other  things,  that  there  shall  not  be  any 
change  in  the  ownership  of  the  premises ,  nor  shall  there  be  any  futher 
encumbrance  of  the  premises ,  or  any  transfer  of  the  majority  of  the  shares  of 
stock  of  Borrower,  without  the  written  consent  of  the  Lander.  Nothing  herein  as 
in  the  Loan  Documents  shall  be  construed  to  hinder  or  encumber  the  right  of 
Lender  to  transfer  or  assign  Lender's  rights  under  any  Promissory  Note  or  any 
other  Loasn  Document. 

16.  Scope  of  Commitment .  This  letter  sets  forth  the  entire  agreement 
of  the  parties  with  respect  to  the  loan  hereby  committed  and  supersedes  all 
prior  written  or  oral  understandings  with  respect  thereto;  provided,  however, 
any  written  or  oral  representations  made  by  the  Borrower  or  furnished  by  or  on 
behalf  of  the  Borrower  and/or  any  guarantors  to  Induce  the  Lender  to  commit  to 
the  loan  shall  be  deemed  Incorporated  herein.  No  modification  or  waiver  to  any 
provision  of  the  letter  shall  be  effective  unless  lo  writing  and  signed  by  the 
party  against  whom  enforcement  may  be  sought. 

17.  Miscellaneous. 

(•)   All  times  herein  are  of  the  essence. 

(b)   In  the  avant  any  instrument,  agreement  or  document  due  hereunder 
prior  to  or  subsequent  to  the  closing  is  subject  to  the  approval  of  the  Lender, 
such  requirement  of  the  Lander's  approval  shall  survive  the  closing  and  remain 
in  full  force  and  effect  subsequent  to  the  closing  and  any  disbursements. 
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(c)  The  Borrower  agrees  that,  at  or  prior  to  the  doling,  tha 
Borrower  shall  cause  to  be  paid  current  with  the  use  of  any  loan  proceeds  all 
obligation  which  are  and/or  create  a  lien  on  the  Property  not  acceptable  to 
lender,  the  real  estate  taxes,  sewer  and  water  and  other  aunlclpal  liens  (al  the 
afomcntloned  collectively  called  "Prior  Obligations*);  and  the  Borrower  agrees 
that  the  Lender  shall  In  no  event  be  obligated  to  disburse  any  of  the  loan 
proceeds  to  pay  any  Prior  Obligations,  any  of  the  Borrower's  fees  for  legal, 
accounting,  engineering,  or  other  professional  services  Incurred  prior  to  the 
closing,  or  any  of  the  Borrower  future  attorney's  or  accountant's  fees  and 
expenses . 

(d)  The  Borrower  hereby  certifies  to  the  Lander  that  tha  Property  is 
not  primarily  used  nor  is  intended  to  be  used  priaarlly  as  a  dwelling  or  hooe  by 
Borrower  or  any  one  or  Bore  persons  comprising  any  of  the  guarantors,  and  that 
the  proceeds  and  basis  of  the  loan  are  for  conaercial  and  business  purposes 
only. 

(e)  Tlie  Borrower  agrees  that  the  Lender  shall  have  no  responsibility 
for  the  correctness  of  any  budget  or  other  financial  statements  furnished  by  the 
Borrower  to  the  Lender. 

(f)  All  agreements  and  obligations  of  the  Borrower  hereunder  shall 
survive  the  expiration  for  termination  of  the  letter  and/or  the  granting  of  the 
loan  by  the  Lender. 

(g)  This  Instrument  shall  be  Voiown  as  and  may  be  referred  to  as  the 
"Commitment  Letter"  in  any  of  the  loan  documents  or  any  other  Instrument 
hereafter.  Any  reference  to  this  commitment  Includes  any  future  written 
amendments,  modifications  or  supplements  made  in  accordance  herewith  or 
therewith. 

(h)   Personal  signatures  of  Rhetta  B.  and  John  F.  Sweeney,  Jr. 

(1)   R41C  appraisal  conforming  to  FHLB  indicating  a  maziDum  7S%  loan 
to  appraised  value. 

(J)   COKFEO's  closing  attorney  must  certify  that  all  real  estate 
taxes,  town  water,  sever  and  other  municipal  charges  are  current  at  the  time  of 
loan  closing. 

(1)   COMFED's  closing  attorney  must  cerlfy  that  the  outstanding  state 
tax  lien  is  paid  at  tha  tiaa  of  loan  closing. 

(m)   Evidence  of  fire  insurance  in  the  amount  of  $1,600.00  or  dlX 
replacement  value  Is  required  at  the  time  of  loan  closing. 

(n)   John  F.  Sweeney,  Jr.  must  sign  tha  loan  application  prior  Co 
closing  date  and  Mr.  Sweeney's  credit  must  be  ACCEPT:\BLE  to  the  Loan  Comalttee. 

(o)   A  default  rate  of  4%  per  month. 

(p)   Customer  to  certify  that  the  primary  security  for  this  loan  is 
not  their  primary  residence. 
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(q>   No  cash  will  bt  advanced  at  loan  closing. beyond  the  funds 

necessary  to  payoff  all  existing  debt  and  cover  closing  costs. 

(r)   Loan  proceeds  will  be  advanced  as  per  Lender's  schedule,  which 
as  follows: 


$1,200,000.  pay  off  all  mortgages  and  liens 

200,000.  architectural,  engineering,  legal 

and  other  fees  necessary  to 
subdivide  the  land 

200,000.  soft  costs  and  Interest  to  be 
retained  by  Lender. 


$1.(00,000. 


(s)'  1\   nonuse  fee  in  the  event  COKFED  does  not  finance  the 

development  and  construction  of  the  7  plus/oinus  additional  lots. 
However,  In  the  event  the  property  is  sold  to  a  third  party  in  an 
arms  length  transaction  and  the  Borrower  is  not  a  Trustee, 
Beneficiary,  Partner  or  have  any  other  relationship  with  the 
purchasing  entity,  the  nonuse  fee  will  be  waived.   In  addition, 
the  nonuse  fee  will  be  waived  in  the  event  the  Lender  does  not 
approve  the  development  and  construction  loan  or  if  the  approved 
rate  is  in  excess  of  one  half  of  one  percent  above  the  current 
prime  construction  lending  pricing  at  the  time  the  loan  is 
requested. 

(t)   The  property  must  be  actively  marketed  on  the  MLS  system  or  it's 
equivalent  within  30  days  after  final  approval  of  the  Master  Flan 
is  obtained  from  the  Town  of  Hamilton. 

18.  Jurisdiction.    This  commitment  is  deemed  delivered  to  the 
Borrower  and  accepted  by  the  Borrower  and  any  guaruantors  in  the  Commonwealth  of 
Massachusetts,  is  intended  to  be  performed  in  the  Commonwealth  of  Massachusetts 
and  shall  be  governed  and  construed  in  accordance  with  the  laws  of  the 
Commonwealth  of  Massachusetts. 

19.  Warranties .    The  Borrower  represents  to  the  Lender  that  all 
financial  and  other  data  supplied  to  the  Lender  In  connection  with  this 
transaction  arc  accurate  and  complete  and  contain  no  material  errors  or 
omissions  at  of  the  date  hereof;  and  the  Borrower  agrees  that  there  shall  be  no 
material  or  adverse  changes  therein  from  the  date  hereof  through  the  date  of  the 
loan  closing. 

20.  Limitation  of  LiabilitT  on  the  Lender.    This  commitment  is 
issued  on  the  condition  that  none  of  the  Lender's  Directors,  employees, 
officers,  attorneys  or  agents  shall  be  liable  personally  hereunder  or  under  any 
of  the  loan  documents  for  any  action  taken  with  respect  hereto;  and  the  Borrower 
and  any  guarantors  by  the  acceptance  hereof,  agree  that,  in  the  event  there  is  a 
dispute  with  respect  to  this  commitment  or  any  loan  granted  pursuant  hereto,  the 
Borrower  and  any  guarantors  shall  look  solely  to  the  Lender  for  performance  of 
any  obligations  hereunder  or  under  any  such  loan  or  for  any  other  claim. 


Ill 


21.   Acc«pt«nc«  of  Commltnent.    Thl«  coBnltaant  It  presented  to  you 
In  duplicate  original,  each  executed  by  the  Lender,  and  ahall  be  of  no  force  or 
effect  unlets  an  executed  copy  hereof  It  received  by  the  Lender  tigned  by  the 
Borrower  and  any  guarantors  on  or  before  the  close  of  the  Lender's  business  on 
August  27,  1"7>  together  vith  the  partial  Loan  Origination  fee  as  stated  in 
paragraph  hereof. 


Linda  C.  Murray 
Vice  President 


ACCEPTANCE  OF  COMMITMENT 


This  comnitBcnt  is  herby  accepted  inclutive  of  all  of  Itt  terat  and 
conditions  and  COMFED  SAVINGS  BANK  is  author Ired  to  forvard  this  conmitment  to 
its  attorney  for  preparation  of  nortgasge  documents  and  related  documents  for 
the  closing  of  the  loan.  The  undersigned,  jointly  and  severally,  agree  to  be 
bound  by  all  the  foregoing  provisions. 


SIGNED  AS  A  SEALLED  INSTRUMENT  this       day  of 


cy/^^. 


1342C/24-30 
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flA.    I  ,rAll  AffKAIktK 

AN  APPRAISAL  REPORT 
ON  THE  PROPERTY  LOCATED  AT: 

776  BAY  ROAD  &  24  NEYER  LANE 
HAMILTON,  HASSACHUSETTS 


•^  -  ..  \,  \ixJ 


PREPARED  rOR: 

COWED  MORTGAGE  CO..  INC. 

44  Kiddle  Strtet 

P.O.  Box  6469 

Lovell,  Massachusetts  01823-3689 

Attn:   Mr.  Fred  Maloof 


fREPARED  BY: 

PETES  r.   REILLY 

UAL  ESTATE  APPRAISER 

48  Princeton  Avenue 

Aniiovcr,  KatSBchusettt   01810 


rr'"pLAINTIFFT^ 
t         EXHIBIT  I 
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PETER  F.  REILLY 

REAL  ESTATE  APPRAISER 

46  Princeton  Avenue 

Andover,  Massachusetts  01810 

(617)  470-1022 


August  25.  1987 

Mr.  Fred  Ma1oo£ 

COKFED  Mortgage  Co.,  Inc. 

«<>  Middle  Street.  P.O.  Box  8489 

Lowell.  Massachusetts  01BS3-3689 

Dear  Sir: 

n  per  your  request,  we  have  made  an  appraisal  of  the  property  located 
■•    77'  B;y  Road  and  2'  Meyer  La.ne .  Hamilton.  Massachusetts. 

The  purpose  of  this  appraisal  is  to  estimate  the  Fair  Market  Value  of 

^i   t--^yzT.   prrperti".   Fair  Market  Value,  as  defined  herein,  is  defined 

.5  fcllovi:    The  most  probable  price  in  terms  of  money  which  a  property 

-.11  ^rir;  i-  ror.pptitive  and  open  market  under  all  conditions  requisite 

c   f.  ir   .-"Ic.    the  buyer  and   seller,   each  acting  prudently. 

nowlt  :g* ablv .  and  assuming  the  price  is  not  affected  by  undue  stimulus. 

•n?li'-:t   in   rh;s   d'fir.ition   is  the  consummation  of  a  aale  as   of  a 

rpecifiec   date   and   the  passing  of  title  from  seller   to   buyer  under 

'■onditior.s  whereby:    (l)buyer  and   seller  are   typically  motivated; 

'2)bct-.  parties  ar?  veil  informed  or  well  advised  and  both  act  in  what 

■hey  consider  their  own  best  interest;  ( 3 )reasonable  time  is  allowed  for 

•^xposi;re   in   the   open  market;   (<.)payment  is  made   in  cash  or  its 

•  ruive  ler.i ;   (  5  )  f  ir.ar.c  ir.i .  if  any  is  or.  terms  generally  available  in  the 

.-. crr-.ur, . ; )•  at  t.-.a  ipecifijd  date  anc  typical  tor  the  property  type  in  its 

locale:   (6)the  price  represents  a  normal  consideration  for  the  property 

• :ld  -jn^ffecied   by  special  financing  amounts  and/or  terms,   services. 

:ee$.  costs  or  credits  incurred  in  the  transaction. 

After  inspection  of  the  above  mentioned  property  and  after  considering 
the  datA  afferting  the  valuation,  it  is  our  opinion  that  the  property. 
»s  of  August  21,  1987,  had  a  Fair  Market  Value  of  $1,960,000.  in  Fee 
Simple  and  subject  to  the  limiting  conditions  of  this  report. 

ONE  MILLION  NINE  HUNDRED  AND  SIXTY  THOUSAND  DOLLARS         $  1.960,000 

Your  attention  It  Invited  to  the  tupportlng  data,  the  atulyalt  of  thia 
data  and  the  conclualon  dcrlrad  from  thli  data. 

Kaspcctfully  eubmltted. 


Peter  F.  Reilly 
Appraiser 
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SUMMARY  OF  SALIENT  FACTS  AND  CONCLUSIONS 


LOCATION  OF   PROPERTY 


LEGAL   DESCRIPTION 


ZONING 


INTEREST  APPRAISED 


DATE  OF  APPRAISAL 


EiSCRIPTICN  OF  S'JBJECT  PROPERTY 


776  Bay  Rotd 
24  Meyer  Lane 
Hamilton,  Massachusetts 


South  Essex  Registry: 
Book  6166.  Page  322 
Book  8168,  Page  il<. 

Tax  Assessors  Maps: 

Map  31,  Lots  9.  10  (  lOA 


Single  Residence  District 
Fee  Simple 


August  2S.  1987 


Two  dwellings  and  two  single- 
faT^ily  building  lo^s 


ESTIMATED  FAIR  MARKET  VALUE  OF  SUBJECT  SITE  $  1,175,000 

ESTIMATED  FAIR  MARKET  VALUE  OF  SUBJECT  PROPERTY  'RETAIL'     $  1,960,000 
ESTIMATED  FAIR  MARKET  VALUE  OF  SUBJECT  PROPERTY  'WHOLESALE'  i   1,646,000 
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PURPOSE  OF  APPRAISAL 


The   purpose   of  this  appraisal  If  to  estimate  the  Fair  Market  Value  of 
the  S".bject  property  in  Fee  Simple. 

FAIR  MARKET  VALUE 

For  the  purpose  of  this  appraisal.  Fair  Market  Value  Is  defined  as 
■'^llr"s:  The  most  probable  price  In  terms  of  money  which  a  property 
ill  .:i:.g  in  competitive  and  open  market  under  all  conditions  requisite 
•o  B  f»ir  sale,  the  buyer  and  seller,  each  acting  prudently, 
'".ovi  j-:3bly,  and  assuming  the  price  Is  not  affected  by  undue  stimulus. 
Z.-nplikit  in  this  definition  is  the  consummation  of  a  tale  as  of  a 
'peci'^ied  date  and  the  passing  of  title  from  seller  to  buyer  under 
-cndi-.ior.s  whereby:  (l)buyer  and  seller  are  typically  motivated; 
i2}boLn  parties  are  well  Informed  or  well  advised  and  both  act  in  what 
they  consider  their  own  best  interest;  ( 3  )reasonable  time  is  allowed  for 
exposure  in  the  open  market;  (4)payment  Is  made  In  cash  or  Its 
equivalent;  (5 )f inancing .  if  any  is  on  terms  generally  available  in  the 
romr.j-ity  at  the  specified  date  and  typical  for  the  property  type  in  its 
locale;  (6)the  price  represents  a  normal  consideration  for  the  property 
sold  un2ffected  by  special  financing  amounts  and/or  terms,  services, 
fees,  costs  or  credits  incurred  in  the  transaction. 


FUNCTION  OF  APPRAISAL 

This   appraisal   Is   being  prepared  for  the  client  for   the   purpose  of 
r.origsge  loan  financing. 


Zi-Tz.  C- A?  =  qAISAL 

The  Inspection  of  the  property  was  performed  on  August  22.  1987.   The 

research   of   relative  data  was  performed  during  the  period  from  August 

2S.   1967,   to  August  28,   1987.   The  effective  date  of  the  appraisal  is 
August  25,  1987. 


PROPERTY  RIGHTS  APPRAISED 

This  is  an  appraisal  considering  all  the  rights  based  on  a  Fee  Simple 
'Smerrhip.  Fee  Simple  It  the  highest  type  of  Intcreit  In  real  estate 
complete  ownership.  When  a  person  owns  a  property  In  Fat  Simple,  he  Is 
■'^ur'-*   to  have  all  the  rights  attended  thereto.   Be  hai  the  right  to 

:11  :r  not  to  sell;  the  right  to  use  the  property  or  not  to  use  it;  the 
. ight  to  mortgage  the  property;  the  right  to  lease  any  portion  of  the 
-•<•]  -t-itt     above   or  below  the  aurface.    These  are   the   'Bundle  of 

.£h-.  and  the  appraiser  may  be  called  upon  to  evaluate  any  or  all  of 
tnese  rights  or  'beneficial  interests'. 


(1) 
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ZONING 

The  subject  property  Is  located  in  the  R-IB  Single  K«*idtnce  District  of 
the  Tov-  of  Har.ilton.  The  sone  calls  for  •  mlniausi  lot  size  of  40,000 
square  feet,  with  175  feet  of  street  frontage.  This  information  vas 
obtained  at  the  Town  Hall,  Hamilton,  Kassachustttt . 

The  subject  property  is  described  on  deeds  at  the  South  Essex  County 
Registry  of  Deeds.  Salesi,  Massachusetts,  under  Book  8166,  Page  3S2,  and 
Book  ei6S,  Page  414,  in  the  name  of  Rhctta  B.  Sweeney.  The  Tax 
Assessors  Office  of  the  City  of  further  identifies  the  property  on  its 
7.aps  as  Map  31.  Lots  9,  10  and  lOA. 

TAX  ASSESSMENT  DATA 

The  tax  assessments  on  the  subject  property  are  as  follows: 

Land  $  190,200 

loiprovesients         212 ,400 

Total  $  402,600 

Current  Taxes:      $  3,784.27 

HIGHEST  AND  BEST  USE 

The  nest  profitable  likely  use  to  which  land  can  be  put.  The  opinion  cf 
s-;.-.  uie  r.ay  be  based  or.  t.re  highest  ir.d  cost  profitable  conti.iuaus  use 
^3  which  the  property  is  adapted  and  needed,  or  likely  to  be  in  denand 
in  the  reasonably  near  future.  However,  elements  affecting  value  which 
deper.d  upon  events  or  a  combination  of  occurrence  ihown  to  be  reasonably 
profitable  should  be  excluded  from  consideration.  Alto,  If  the  Intended 
use  is  dependent  upon  the  uncertain  act  of  another  person,  the  intention 
cannot  be  considered. 

That  use  of  land  which  may  be  reasonably  tzpccted  to  produce  the 
greatest  net  return  to  land  over  a  given  period  of  time.  That  legal  use 
which  will  yield  to  land  the  highest  present  value.  Sometimes  called 
optimum  use . 

Considering  the  design,  location  and  zoning  of  the  subject  property.  It 
it  my  opinion  that  the  Highest  and  Best  Use  of  the  subject  property  is 
its  present  use  as  single-family  residential. 


(2) 
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LOCATION  DESCRIPTION  ■'•  •  -•  ^  ^  O 

The  Town  of  hamilton  is  located  in  the  northeast  quadrant  of  the 
Commonwealth  of  Kassachusetts .  Access  to  the  area  ia  by  aecondary 
-oadvay  Route  lA .  which  travels  through  the  Town  in  a  north/south 
direction.  Communities  bordering  Hamilton  include  Ipswich  to  the  north; 
Topsfield  to  the  west;  Venham  to  the  south  and  Essex  to  the  east. 
Access  to  Boston  and  employment  centers  is  attained  by  Route  128  via 
Route  lA  approximately  five  miles  to  the  touth  of  the  Hamilton  and 
V'enhar;  Town  line.  Hamilton  had  a  1980  population  of  6,960  persons  and 
the  Tcvr.  has  land  area  of  14.99  square  miles.  Hamilton  is  predominantly 
a  residential  coirmunity ,  with  very  little  in  the  way  of  multi-family  or 
consnercial  properties.  There  is  a  small  downtown  cocsnercial  area 
located  on  Bay  Road,  near  the  Wenham  town  line. 

The  subject  property  is  located  on  Bay  Road  (Route  LA),  in  the  central 
section  of  Hamilton.  Properties  in  the  area  of  the  subject  consist 
predominantly  of  older  single-family  dwellings  and  estate-type 
properties,  all  in  good  to  excellent  condition.  The  Hamilton/Venham 
Regional  High  School  cits  on  Bay  Road,  iimnediately  across  from  the 
subject.  The  renown  Hyopia  Hunt  Club  is  located  on  Bay  Road 
approximately  one  half  mile  south  of  the  subject  property. 

The  subject  site  consists  of  three  (3)  recorded  parcels  of  land,  two  of 
••hich  an  ir.prcved  with  dwellings.  Parcel  1  consists  of  approximately 
-.00  acres  of  area,  with  353.97  lineal  feet  of  frontage  on  Bay  Road. 
The  erej  and  frontage  is  sufficient  in  order  to  create  a  second  "Form  A' 
lot.  This  second  lot  will  be  recognized  as  part  of  this  appraisal  and 
will  be  called  Parcel  2.  Both  Parcels  1  and  2  will  each  have 
*pprp\ina tely  two  acres  of  area  each.  Parcel  3  consists  of  7.87  acres 
:f  ar:2  and  has  legal  access  from  both  Bay  Road  and  Meyer  Lane,  both  via 
cee.:si  rig.'-.ts  or  way.  It  is  poss.ile  to  creatj  anot.-.ar  tuil-ing  lot  c.t 
Parcel  2  by  extending  Meyer  Road  eastward  into  Parcel  3.  This  would 
probably  require  some  type  of  subdivision,  with  the  ensuing  engineering, 
legal  and  road  building  costs  involved.  The  value  of  this  potential 
will  be  recognized  as  part  of  the  value  of  Parcel  3  In  the  following 
analysis.  Parcel  4  consists  of  a  tingle  vacant  building  lot  of  2.01 
tcre«  of  area.  This  parcel  is  located  west  of  Parcel  3  and  has  frontage 
'"n  Miyer  Lane.  The  entire  site  is  is  of  irregular  shape  and  slopes 
upward  from  Bay  Road.  The  site  was  once  part  of  a  large  estate  and  is 
covered  with  many  oiature  trees  and  exotic  plants  and  shrubs.  The  tite. 
particularly  at  the  Meyer  lane  end,  is  ixtremely  attractive  and  is 
undoubtedly  one  of  the  most  desirable  locations  In  all  of  Hamilton. 
Public  utilities  presently  available  to  the  tite  Include  water,  electric 
and  telephone. 

DESCRIPTION  OF  IMPROVEMENTS 

Parcels  1,  2  and  3  of  the  subject  site  are  improved  with  buildings  which 
are  described  in  detail  on  the  following  pages. 


(3) 
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DESCRIPTION  OF  IMPROVEMENTS  (can't.)  •'•  " 

Ptrcels   1  and   2  are  dttcrlbtd  with  Inprovtrntnci  dticribid  ai  follows: 


Location: 

Type  of  Dwelling: 

Square  Feet  of  Living  Area: 

Number  Bedrooms: 

Nur-.ber  Bathrooms: 

Parking: 

Basement : 

Other: 

Roof  Type: 
Roof  Cover: 
Exterior  Wall  Cover 
Windows : 
Foundation : 

Interior  Walls/Ceilings: 
Interior  Fieors: 

Heating  Fuel: 
Heating  Type: 

Other  Znprovemenct : 
Other  Buildings: 


776  Bay  Road 

Antique  Colonial 

3.018 

4  or  3 

2.S 

open 

partial,  used  for  utility 

4  fireplaces  (all  working) 

Cable 

Asphalt  Shingles 

Clapboard 

Vood  Sash  w/aluo  storms 

Fieldstone 

Plaster 

Vice  Pir.e  Board* 

Oil 

Forced  Hot  Vatar 

Fully-Appllanced  Modem  Kitchen 
Oak  Cabinets 

2-Btory  bam,  99*  x  48',  average 
condition  (parcel  1) 
l>story  bam.  poor  condition,  no 
value  (parcel  2) 


Connents  on  overall  quality  and  eondltlom 

The  subject  dwelling  is  of  naterlals  and  craftemanship  typical  of 
the  colonial  era.  The  kitchen  area  was  constructed  in  1978,  la  of 
contemporary  architecture  and  Is  in  very  good  condition.  Exterior 
painting  is  needed  and  seme  siding  needs  replacing.  The  dwelling 
it  in  good  condition  overall. 


(«) 
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DESCRIPTION  OF  IMPROVEMENTS  feon'l.) 


Parcel  3  of  the  aubject  property  ii  Isproved  with  buildings  described  «s 

follows : 


Location:  24  Keyer  Lane 

Type  of  Duelling:  2.3  story  Colonial  Mansion 

Square  Feet  of  Living  Area:    4.743 


Number  Bedrooms: 

Nor.ber  Bathrooms: 

Parking : 

Basement : 

Other : 

Roof  Type: 
Roof  Cover: 
Exterior  Wall  Cover 
Vindovs : 
Foundation: 

Interior  Walls /Ceilings ; 
Z.-.terior  Flacrs: 

Heating  Fuel: 
Heating  Type: 

Other  Improvements: 

Other  Building: 


7 
5 

2-car  detached  garage 

partial,  used  for  utility 

5  fireplaces  (all  working) 

Cable 

Slate  Shingles 

Stucco 

Wood  Sash  w/alusinum  storms 

Poured  Concrete  &  brick 

Plaster  (  Crnate  wood  paneling 
Hsrivtcd,  w.'pir.s  or.  2ri  flcir 
Slate  ^n  icitcnen.  ceramic  in  baths 

Oil 
Steam 

Fully-Applianccd  Modern  Kitchen 

2-car  detached  garage,  average  cond. 


Comments  on  overall  quality  and  condition: 

The  subject  dwelling  Is  of  Impeccable  quality  aaterlalt  and 
workmanship.  The  kitchen  area  was  completely  renovated  in  1983  and 
is  in  excellent  condition.  New  oil  burner/furnace  and  220  amp 
electrical  systems  were  recently  installed  as  well.  The  bathrooms 
have  been  partially  remodeled  and  are  in  very  good  condition. 
Exterior  stucco  it  in  need  of  tome  minor  repairs.  The  dwelling  is 
in  very  good  to  excellent  condition  overall. 
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APPRAISAL  METHODOLOGY 

Youi  tppraicer  has  at  his  disposal  three  recognized  approaches  to  value, 
i.e.,  the  Cost  Approach,  the  Direct  Sales  Comparison  or  Market  Approach 
and  :he  Income  Analysis.  Each  of  these  are  performed  at  applicable,  the 
-esu'-s  of  which  are  then  analyzed  and  correlated  Into  a  final  estimate 
cf  v&lue.  Each  of  these  approaches  has  its  weaknesses.  The  Cost 
Approach  relies  heavily  upon  the  accuracy  of  its  components  such  as 
estimates  of  accrued  depreciation  (in  all  Its  forms).  The  oiarket 
Approach  relies  heavily  upon  the  availability  of  current,  comparable 
cvsrkei  data  in  the  form  of  contunnated  property  tales.  The  Income 
Analysis  is  highly  dependent  upon  the  availability  of  current  market 
rentals:  its  accuracy  is  also  linked  directly  to  the  actual  income 
produced  by  the  subject  and  its  reflection  of  market  rents.  Any 
deviation  fron  these  conditions  serve  to  compromise  the  accuracy  and 
reliability  of  that  analysis. 

In  solving  this  appraisal  problem,  your  appraiser  utilized  the  Cost  and 
::arke^  Approaches  to  Value.  The  Income  Approach,  although  •  valid 
"pprsisal  technique,  was  not  utilized  due  to  the  fact  that  the  subject 
I'ropcrty  is  residential  and  therefore,  not  income-producing. 

COST  APPROACH  TO  VALUE 

The  following  Cost  Analysis  is  based  on  the  estimated  replacement  cost 
of  the  improvements  located  on  the  subject  site.  These  costs  are  not  to 
>e  misconstrued  as  actual  cost.  They  are  estiAfcted  based  on  national 
'verrges.  The  costs  are  derived  from  the  oxrket  based  on  percentages  In 
■j»lt::.sn  to  the  total  tales  of  comparable  properties  with  a  similar 
util:ry  as  the  one  being  appraised.  The  costs  include  such  things  as 
~-:::i-.  overhead.  tales  coraissions.  insurances,  interest  costs  ana 
typicil  fees  associated  with  new  construction.  These  costs  were 
obtained  from  the  Marshall  and  Swift.  'Coonercial  Valuation  Guide*. 

The  Cost  Approach  raquirta  an  anal/ila  of  all  laprovamtntt  on  the  tltt. 
an  estimate  of  the  rtplacamcnt  cott  of  the  Inprovementt  and  then  the 
assessment  of  appropriate  depreciation,  bated  on  effective  age  and 
condition.  To  chit  we  add  the  value  of  the  aubject  tlte,  which  it 
estimated  uting  a  market  anrlytit  of  alaiilar  aitca.  The  conclution  it 
the  estimate  of  market  value  by  Che  Cetc  Approach,  which  will  be 
correlated  with  other  ettimatet  In  Chit  report  Co  lead  ut  co  the  Fair 
Market  Value. 

The  Cott  Approach  will  ba  complecad  In  cwo  parte;  Part  One  will  be  an 
analysis  of  recently-transacted  aalet  of  •Inglc-fanily  building  littt 
located  in  Hamilton,  In  close  proximity  to  the  subject,  in  order  to 
estimate  the  value  of  the  subject  site.  Part  Two  will  be  an  analytit  of 
the  subject  improvcmentt ,  which  will  be  combined  with  the  retultt  of 
Part  One  in  order  to  complete  the  Cott  Approach. 
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REAL  ESTATE  APPRAISES 


COST  APPROACH  TO  VALUE  Icon'i.) 


SALE  #1 


■'••  -'.  w  ."<C 


Location : 


Grantee : 


Cutler  Road,  Hamilton 
Joan  E.  Appleton 
Suzanne  St.  Germain 


Verified:      Book  8806,  Page  il3 
Tax  Maps:      Kap  22,  Lot  8 


Lot  Size: 


l.BS  acres 


Date  of  Sale:   February  19,  1987 


Adjuctmentc:    time      *   32 
location  *10Z 


Adjusted  Sale  Price: 


$  231. 6S0 


(7) 
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REAL  ESTATE  APPRAISER  / 


COS     APPROACH  TO  VALUE  fcon't) 


SALE   «? 


Location:      1031  Bay  Road,  Hanilton 


Grantor: 


Wilkinson 


Grantee : 


Vatson  Trust 


Verified:  Book  8784.  Page  379 

Tax  Maps:  Map  16.  Lot  6  . 

Lot  Size:  2.10  acres 

Date  of  Sale:  February  4.  1987 

SjIs  F.-i:e:  s:::.:;3 


Adjuttnents:   time      *  it 
location  *10Z 


Adjusted  Sail  Prlctt 


$  226.000 


(•) 
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x::i:-7c 


COST  APPROACH  TO  VALUE  fcnn't  ) 


SALE    »3 


Location:  Eccex  Scrtet,  Hamilton 

Crantor:  Liwis  Thompson 

Grantee:  David  Ramsey 

Verified:  Book  8728,  Page  29« 

Tax  Haps:  Map  64,  Lot  39 

Lot  Size  ;  1.87  acres 

Date  of  Sale:  December  31,  1986 

Sale  Prlc=:  $172.0:0 


Adjustment! :    time      -f  42 
location  -fZSZ 


Adjusted  Sale  Price: 


$  222. S25 


(9) 
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HEAL  tSTATE  APPRAISER  / 


COST  APPnOACH  TO  VALUE  fcon'l.) 

SALE    ti 

Location:  Lot  3,  Erinc  W«y,  Hamilton 

Grantor:  Ramon  C.  Pepi 

Grantee:  Joseph  A.  Frazzica 

Verified:  Book  263.  Page  S6956  (registered  land) 

Tax  Haps:  Hap  23,  Lot  i 

Lot  Size:  5.17  acres 

Date  of  Sale:  April  15.  1987 

Ziii   ?ri:jt  c:;5.::d 

Adjustments:  time      4121 


Adjusted  Sale  Price: 


$  300,900 


(10) 
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REAL  ESTATE  APPRAISER 


^   _  «  .  w 


COST  ArPflOACH  TO  VALUE  feon'H 


SALE  *5 


Grantor : 


Grantee : 


Lot  Size: 


1031  Bay  Eoad.  Hamilton 


Watson  Trust 


W.  Strickland  Heilman 


Verified:      Book  9020.  Page  349 
Tax  Haps:       Hap  16.  Lot  31 


S.16  acres 


Date  of  Sale:   June  12.  1987 


Sale  Price:     S25:,000 


Adjustments:   tine      *  IZ 


Adjutttd  Sale  Prlcti 


S  262,600 


(11) 
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REAL  ESTATE  APPRAISER  / 


COST  APPROACH  TO  VALUE  fcon't.^ 

SALE    16 

Location:  Lot  E-2A  Ctrdner  Street,  H»cru.lton 

Grantor:  Alan  F.  Johnson 

Grantee:  James  E.  HcCowan 

Verified:  Book  9051,  Page  *94 

Tax  daps:  Map  65,  Lot  135 

Lot  Size:  4.72  acres 

Ea-.e  cf  Sale:  .'-r.e  29.  1987 

Sale  Price:  $210,000 


Adjusunentf:    time      *   IZ 
location  -flOZ 


Adjusted  Sale  Price:  $  233.100 


(12) 
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COST  APPROACH  TO  VALUE  ^eofi'H 


Sutmary 

The  foregoing  recent  tales  of  fingle-ftmily  building  flees  located  in 
Hamilton  have  been  analyzed  and  adjusted  based  on  general  variances  when 
compared  to  the  subject  In  order  to  indicate  a  range  of  value  In  which 
'he  value  of  the  subject  is  expected  to  be.  Sales  were  adjusted  for 
appreciation  (time)  at  the  rate  of  one  percent  per  month  for  the  year 
19S6  an^  one  half  of  one  percent  per  month  for  the  year  1987. 
Ad  ju!  *.-er.t  s  were  w^ie  for  location  as  judged  appropriate.  The  range  of 
value  indicated  by  the  adjusted  data  is  as  follows: 


Sale 

es 

acres 

Sale 

10 

acres 

Sale 

B7 

acres 

Sale 

17 

acres 

Sale 

16 

acres 

Sale 

72 

acres 

231,650 
226.000 
222.525 
300,900 
262.600 
233.100 


The  range  of  value,  as  Indicated,  Is  somewhat  broad,  due  oiainly  to  the 
wide  disparity  in  lot  size.  As  stated  earlier.  I  am  confident  that  the 
■subject  property  represents  one  of  the  most  desirable  locations  in  the 
'.r.tire  ares.    As  a  result.   I  estimate  the  value  of  the  subject  site  to 

be   a:  t^e  high  end  of  the  range,  reconciled  as  follows: 


Parcel  1:  (2.00  acres) 
Parcel  2:  (2.00  acres) 
Parcel  3:  (5.67  acre  improved  sltt) 

(2.00  acres  excess  for  development) 
Parcel  4:  (2.01  acres) 

Total 


$  230,000 
230,000 
300,000 
165,000 
250,000 

$  1.17S.000 


Eitlmated  Value  ef  Subject  Site 


i   1.135.000 


(13) 


129 


rij^'^f 


Eilly 

E  AfPRAiSER  / 


REAL  ESTATE  APPRAiSE( 

rOST  APPROACH  TO  VALUE  (con't.) 

ANALYSIS  OF  IMPROVEMENTS 

776  Bay  Road  -  Dwelling 

Cross  Building  Area: 

3,018  square  feet  (  $79.50  - 

Less  Depreciation:  .   , ,x„ 

physical  -  effective  age  /  economic  life 
-10/55 
-  .18 

Total 


S  239,931 


S  196,743 


776  Bay  Road  -  Barn 

Cross  Building  Area: 

1.872  square  feet  t  $25.00  - 

Less  Depreciation:   (50Z) 

Total 

21.  Hsyer  Lane  -  ^veiling 

Crass  Building  Area: 

4,743  square  feet  (  $127.50 

Less  Depreciation: 

physical  -5/55 
-  .09 

Total 
Estimated  Value  of  Improvement t 
Estimated  Value  of  Site 
Total  (rounded) 

r^tlmated  Value  by  r"<^  Aporoaeh 


$  46,600 
-f23.400) 


$  604,732 


fS4  .426) 


23.400 


550.306 

$    770.4*9 

^, 175.000 

$  1,945.400 

i   1.945,400 


(14) 
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MARKET  APPROACH  TO  VALUE 

The  Market  Dtta,  or  Comparative  Approach  to  Value  is  a  comparative 
Toce-s  that  considers  recently-transacted  tales  that  are  like  and 
impr  able  to  the  property  under  study.  After  making  adjustments  for 
■-^ri'-"<:  dissimilarities,  a  direct  comparison  Is  made  to  obtain  an 
-.r.dic-tion  of  value  by  this  approach.  In  completing  this  analysis,  your 
sppra.ser  researched  sales  of  single-family  dwellings  similar  to  the 
<ubjp*t  located  in  the  area  of  the  subject,  in  order  to  Indicate  the 
level  of  demand  for  properties  of  this  type. 

Due  to  the  distinct  dissimilarities  of  each  of  the  two  dwellings  being 
£r.aly.:ec,  separate  sales  analyses  will' be  performed  on  each,  using  the 
vame  sales,  however.  776  Bay  Road  will  be  analyzed  first,  followed  by 
2*.  never  Lane. 

The  Harket  Approach  is  completed  on  the  following  pages  of  this  report. 


(IS) 
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RIAL  tSTATE  APPRAISER 


MARKET  APPROACH  TO  VALUE  fcon'1.1 


SALE    11 


Location : 

102S  Bay  Road. 

Hamilton 

Grantor : 

Anthony  Pearson 

Grantee  : 

Wilhelm  Merck 

Verified: 

Book  6228.  Pag 

e  225 

Tax  Kaps: 

Hap  24.  Lot  iB 

i    IC 

Lot  Size: 

5.78  acres 

Building: 

Style: 
Age: 
Size: 
Bedrooms : 
Bsthrsoff.s  : 
Ci.'-.er : 

Colonial 

Antique 

6, 242  square  feet 

4 

3.5 

4  fireplaces 

Date  of  Sale:   Kay  14,  19S6 
Sale  Price:     $925,000 
Price/*. f.s    $148.19 


Adjustments:    tijne      -tll.SZ 
quality   -  SZ 
•Ize      4101 
condition  •lOZ 


Adjusted  Sale  Price  Per  Square  Footi 


S  157.82 
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MARKET  APPROACH  TO  VALUE  leon-\.\ 
SALE  #; 


Locetion: 

S7  Gardner 

Street.  Kanilton 

Crentor: 

J.L.  Oppenh 

eim 

Crentee : 

Elio  Diblase 

Verified: 

Book  BIOS. 

Page  600 

Tax  H«ps: 

H«p  24.  Lot 

23 

Lot  Size: 

S.OO  acres 

Building: 

Style: 

Age: 
Size: 

Bedrooms: 

BathrooT.s: 

Other: 

Brick  Spanith  Colonial 

built  192S 

6.008  square  feet 

5 

3  fireplaces 

barn 

Date   of  Sale:      February  3.   19S6 
Sale  Pricei  $860,000 

Prlca/s.f.t         $143. 1« 


Adjuttnentii       tlsie  ♦ISZ 

quality       -  it 
tise  4102 

condition  •102 


Adjuttcd  Sale  Price  Per  Square  Pooti  $  1S7.4S 


(17) 
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MARKET  APPROACH  TO  VALUE  feon't.l 


SALE    #3 


Location:      1  Farringcon  Drive 


< .  J  .-.  -^  r. 


Grantor : 
Grantee : 


John  A.  Buttaro  Trutc 
Francis  C.  Brennick 


Verified:       Book  8607.  Page  210 

Tax  Maps:       Map  17.  Lot  17 
Lot  Size:      1.15  acres 


Building  : 

Style: 

Colonial 

Age: 

built  1986 

Size: 

(.772  square 

feet 

Bedrocr.s  : 

6 

3atr.rocr  3  : 

<..i 

Other: 

*>   fireplaces 

3-car  garage 

under 

wood  shingle 

roof 

Date  of  Sale:   November  4,  1986 
Sale  Price:     $396.<.8S 
Price/i.f.:     $125.00 


Adjustments:  time  *  61 
*lz*  410Z 
quality  tlOZ 
condition  -  SZ 


Adjusted  Sale  Price  Per  Square  Footi 


$  1S1.2S 


(18) 
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MARKET  APPROACH  TO  VALtJg  (eon'H 


SALE    *i 


Location:  46  William  Fairfield  Drive,  Venham 

Grantor:  Hamilton  Hayes 

Grantee:  Robert  Berg 

Verified:  Book  B<>08,  Page  600 

Tex  Maps:  Hap  16.  Lot  109 

Lot  Size:  1.66  acres 


Bui 

Iding; 

Style: 

Renovated  Barn 

Age: 

renovated  1983 

Size: 

3,4<.6  square  feet 

Bedrooms : 

4 

Bathrooms : 

2.5 

Other: 

1  fireplace 

.-car  attac.'iei  garaj 

i::^ 


Date  of  Sale:   July  2S.  1966 
Sale  Price:    $260,000 
Price/t.f.:    $162.30 


Adjuttmentt:   time      *  9Z 
condition  -102 


Adjusted  Sale  Price  Per  Square  Foot:  $  160.67 


(19) 
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MARKET  APPROACH  TO  VALUE  feon't.^ 


■I—  -•.    ^u 


SALE  *5 


Location : 

B7A  Bay  Roa 

d,  Hamilton 

Crintor : 

Anne  Carter 

Grantee  : 

H.  Reid  Lon; 

gnecker 

Verified: 

Assessors  / 

Deed 

Tax  Haps: 

Hap  32.  Lot 

2A 

Lot  Size: 

1.00  acre 

Building: 

Style: 

Age: 

Size: 

Bedrooms : 
Bathrooms : 
Other : 

Colonial 

Antique 

3.416  square  feet 

2 

4  fireplaces 

:-car  Jetached  g^'^S* 

Date  of  Sale:   Hay  15.  19B7 
Sale  Price:     $430,000 
Prlce/s.f.i     S131.73 


Adjuttinentt:    tlae      4-  l.SZ 
condition  *10Z 


Adjusted  Sale  Price  Per  Square  Foot: 


$  146.68 


(20) 
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MARKET  APPROACH  TO  VALUE  feon'H 


Suimary 


•sec 


The  foregoing  sales  data  has  been  analyzed  and  adjusted  based  on  general 
••••.ri--te£  when  compared  to  the  subject  in  order  to  Indicate  a  range  of 
ir.  which  the  value  of  the  subject  is  expected  to  be.  All  sales 
re  considered  to  be  the  best  and  most  recent  available  to  your 
er.  Seles  were  adjusted  for  appreciation  (time)  at  the  rate  of 
rcent  per  month  for  the  year  1986  and  one-half  percent  per  month 
9  year  1967,  to  date.  Adjustments  were  made  for  condition  and 
as  judged  appropriate.  Due  to  differences  in  size,  adjustments 
iie .  as  smaller  properties  generally  sell  for  more  per  unit  of 
h:r.  d:  l&rger  properties  and  vice  versa,  all  other  things  being 
Tr.e  range  of  value  indicated  by  the  adjusted  data  is  as  follows: 


Sale  II 

Sale  /2 

Sale  n 

Sale  /<. 

Sale  ti 


137.82  per  s.f. 

157.45  per  s.f. 

151.25  per  s.f. 

160.87  per  s.f. 

146.88  per  s.f. 


The   range  of  value,   as  indicated  is  narrow  and  I  am  confident  that   the 
Vclue  cf  the  subject  falls  well  within  the  range  indicated.   I  estimate. 
therefore,   that   the   value  of  the  subject  property  at  776  Bay  Road   is 
bes:   represented   by  $155.00  per  square  foot.   or  S155.00   tixes   3, CIS 
sc'jare  feei  equals  $^67,793,  rounded  to  $-67,600. 


Estimated  Value  of  Subject  Property  Parcel  1 


S  467.600 


Analysis  of  24  Heyer  Lane  (Parcel  3}  follows. 


(21) 
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MARKET  APPROACH  TO  VALUE  fcon'H 
SALE  *1 

Location:  1028  Bay  Road,  Hamilton 

Grantor:  Anthony  Pearson 

Grantee:  Wilhelm  Merck 

Verified:  Book  8258,  Page  225 

Tax  Maps:  M^p  24.  Lot  IB  (  IC 

Lot  Size:  5.78  acres 


Building : 


Style: 

Colonial 

Age: 

Antique 

Siie: 

6,242  square  feet 

Bedrooms: 

A 

Bathrooms : 

3.5 

Other: 

A  fireplaces 

Date  of  Sale:   May  14.  1986 
Sale  Price:     $925,000 
Price/s.f.:    S148.19 


Adjustments : 


time      +11.5: 
size      *   it 

quality   *\02 


Adjusted  Sale  Price  Per  Square  Foot: 


S  187.46 


(22) 
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MARKET  APPROACH  TO  VALUE  fcon't.) 


SALE    «2 


Locition:      57  Cirdner  Street,  H«milton 


j.::i::3 


Grantor : 
Grantee : 


J.L.  Oppenheim 
EUo  Dibitse 


Verified:      Book  8105.  Page  600 


Tax  Kaps: 
Lot  Site: 


Map  24.  Lot  25 
5.00  acres 


Building: 


Style: 

Age  : 

Size: 
Bedrooms : 
Bathrooms : 
Other: 


Brick  Spanish  Colonial 

built  1925 

6.008  square  feet 


3  fireplaces 
tarr. 


Date  of  Sale:   February  3.  1986 
Sale  Prlct:     $860,000 
Price/s.f.i     S10.14 


Adjustmentf !    tiae      ♦15Z 
size      4  SZ 

condition  'tlOZ 


Adjusted  Sale  Price  Per  Square  Foots 


$  186.08 


(23) 
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MARKET  APPROACH  TO  V.-.L  UE  fcon'l.) 


SALE  n 


Location : 


1  Farrington  Drive 


Grantor : 
Grar.tee  : 


John  A.  Buttaro  Trust 
Francis  C.  Brennick 


Verified : 


Book  8607.  Page  210 


Tax  Maps : 
Lot  Size: 


Map  17.  Lot  17 
1.15  acres 


Building: 


Style : 

Age  : 
Size  : 
Bedrooms : 
Bathrooms : 
Other: 


Colonial 

built  1966 

4,772  square  feet 

6 

4.5 

4  fireplaces 

3-car  garage  under 

wood  shingle  roof 


Date  of  Sale:   November  4,  1986 
Sale  Price:     5596.485 
Price/s.f.:     S125.00 


Adjustments:    time      *   6Z 
quality   *3QZ 


Adjusted  Sale  Price  Per  Square  Foot; 


$  170.00 


(24) 
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MARKET  APPROACH  TO  VALUE  (eon'l.) 

SALE  «a 

Location:      46  William  Falrfitld  Orlvt.  Vtnham 

Crtntor:       Hamilton  Hayes 
Grantee:       Robert  Berg 

Verified:      Book  8<<oe.  Page  600 

Tax  Maps : 

Lot  Size: 

Building : 


Map  16.  Lot 

109 

1.68  acres 

Style: 

Renovated  Barn 

Age: 

renovated  1963 

Size: 

3,i>u6   square  feet 

Bedrooms : 

4 

Bathrooms : 

2.5 

Other: 

1  fireplace 

2-car  attached  garage 

Date  of  Sale:   July  23.  1986 
Sale  Price:    $S60,000 
Price/s.f.:     $162.90 


Adjuttmtntc   time     ♦  9t 
quality   ♦  SZ 


Adjusted  Sale  Price  Per  Square  Foot:  $  IBS. 23 


(25) 
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MARKET  APPROACH  TO  VALUE  feon'l.l 
5ALE  li 

Location:  874  B«y  Road,  Hamilton 

Grantor:  Anne  Carter 

Crantee:  H.  Reid  Longnccker 

Verified:  Assessors  /  Deed 

Tax  Kaps:  Hap  32,  Lot  24 

Lot  Size:  1.00  acre 


Building:      Style:  Colonial 

Age:  Antique 

Size:  3.416  square  feet 

Bedrooms:  <• 

Bathrooms:  2 

Other:  4  fireplaces 

:.C3r  ee-.ached  gsrsg? 


Date  of  Sale:   Hay  IS,  1987 
Sale  Price:    SiSO.OOO 
Price/t.f.i    $131.73 


Adjuttntntss   time      ♦  l.SZ 
quality   «XOZ 
condition  '*'20X 


Adjusted  Sale  Price  Per  Square  Foot:  $  173.22 


(26) 
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MARKgT-APPROACH  TO  VALUE  feon'1.1 


ivi::2 


S'XTjn;  rv 


The 
■■  :ea 

■  aria 
•■^  1  ur 

for 
^997. 

this 
K  rea 

■;  :  U  a  1 


egoing 

the  ! 

s   wher 

r.  which 

for  a 

year 

c   da  te 

ecessar 

ea .   as 

an  do  1 

The  rar. 


recent  sales  of 

ubject  have  been 

compared  to  the 

the  value  of  th 

ppreciation  (tim 

19S6  and  one  hal 

Adjustments 

y .    Due  to  dif f 

smaller  proper 

arger  properties 

ge  of  value  indi 


»ingl«-f 

ana lyzed 

subject 

e  subject 

e}  at  the 

f  of  one 

were  mad 

erences  i 

ties  gene 

and  vice 

cated  by 


■mily  dwell 

and  adjust 

in  order  to 

is  expecte 

rate  of  on 

percent  per 

e  for  quali 

n  size,  adj 

rally  sell 

versa,   al 

the  adjuste 


Ings  located  in  the 
ed  based   on   general 

indicate  a  range  of 
d  to  be.  Sales  were 
e  percent   per  month 

month  for  the  year 
ty  and  condition  as 
ustments  were  made  in 
for  more  per  unit  of 
1  other  things  beitig 
d  data  is  ss  follows: 


Sale  /I 

Sale  /2 

Sale  /3 

Sale  lu 

Sale  ii 


S  187.46  per  s.f. 

186  .  08  per  s.f. 

170.00  per  s.f. 

185.25  per  s.f. 

173.22  per  s.f. 


The  rar.ge  of  value,  as  indicated,  is  narrow  and  I  am  confident  that  the 
Value  o:  the  subject  property  falls  well  within  the  range  indicated, 
r.eir  :.Te  cer.;er.  I  estimate,  therefore,  that  the  value  of  the  subject 
property  Parcel  3  is  best  represented  by  S180.00  per  square  foot,  or 
Sieb.OO  tir.es  '.,713  square  feet  equals  S848,3'.0,  rounded  to  $848,300. 
The  Market  Approach  to  Value  is  reconciled  as  follows: 


Estir-jtPd  Value  of  Parcel  3: 
Hain  parcel  w/  dwelling 
Excess  2.00  acres 

Estimated  Value  of  Parcel  1: 

Estimated  Value  of  Parcel  2: 

Estimated  Value  of  Parcel  i : 

Total 


848,300 
165,000 

467.800 

230.000 

250.000 


4- 


$    1.961.100 


Estimated  Value  by  Market  Approach 


i   1.961,100 


(27) 
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ESTIMATION  OF  WHOLESALE  VALUE 

In  order  to  comply  with  FLBB  regulation  R41.C,  it  is  necessary  to 
cstiniate  the  wholesale  value  of  the  subject  property.  To  this  end,  an 
analysis  is  completed,  using  the  estimated  sell-out  period  of  the 
subject  property  as  a  basis.  Such  costs,  as  interest,  taxes,  selling 
costs  and  other  administrative  costs  are  deducted  from  the  sell-out  or 
'retail'  value  of  the  property  over  the  holding  period. 

I-   estimating   the  holding   period   for   the   subject   property,   your 

appraiser   consulted  with  local  realtors,   such  as  Hunneman  and  First 

'«^1*",   borh  of  Hamilton.   The  result  of  these  conversations  yielded  an 

;ti:....te   of   anywhere  from  six  months  to  one  year  surketing  period   for 

-J  .  tjVjjci  dvellings.   with  the  dwelling  of  Parcel  1  (776  Bay  Road) 

:r;  r.  :»r  the  low  end  of  the  range  and  the  dwelling  of  Parcel  3  (24 
::eve;  Lar.e;.  being  near  the  high  end.  These  relatively  high  holding 
r«ri:*-.s  are  due  primarily  to  the  'soft*  real  estate  oiarket  at  the 
rrcj:--,  time.  Demand  in  the  area  for  single-family  building  lots  is 
l-.igr.t:,  however,  and  the  estimating  holding  period  is  three  (3)  months 
far  the  lend. 

The  holding  periods  for  the  subject  property  are  estimated  as  follows: 

Parcel  1:  six  (6)  months 

Parcel  2:  three  (3)  months 

Parcel  3  (dwelling):  nine  (9)  months 

(land):  three  (3)  months 

Parcel  4  three  (3)  months 

Sised   CR   the  estimated  'retail*  values  for  the  various  aspects  of   the 

sut^ett  prc^erty,  the  sell-cut  saricd  is  estirjtei  ts    fsllcws; 

Month  3:       Parcel  2  t  $   230.000 

Parcel  4  (  2S0.000 

Residual  Parcel  3  (     16S.000 

Month  6:       Parcel  1  |  467,800 

Month  9:       Parcel  3  (  848.300 

Total  $  1.961.100 


The  study  it  completed  on  the  following  pages  of  this  report. 
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ESTIMATION  OF  WHOLESALE  VALUE  fcon'l.' 


SPREADSHEET  ANALYSIS 

T!ie  following  analysis  is  an  estioiatt  of  the  wholasalt  value  of  the 
rrop.-itd  subject  developnient .  Using  the  estimated  sell-out  value  and 
T^.e  •stimated  marketing  period  as  a  basis,  typical  holding  costs  are 
^e^'j^.e:  from  the  gross  revenues,  leaving  a  residual  wholesale  value. 
This  analysis  is  as  follows: 


MONTH 

3 

MONTH 

6 

MONTH 

9 

Total  Sales: 

$ 

645 

,000 

S  467 

.800 

S 

848 

,300 

Holding  Costs: 

Selli-g  Exp  (51) : 

S 

32 

,250 

S   23 

,390 

s 

42 

.415 

Taxes ; 

1, 

,000 

800 

400 

Interest: 

39, 

,375 

22, 

,444 

10, 

,164 

Soft  Costs  (in  : 

6, 

,450 

4  , 

,678 

8, 

,483 

Profit  (lOZ;: 

£4, 

,500 

46, 

780 

12, 

,724 

.2. :7: 


S   74 


FINAL  RECONCILIATION 


Total  Revenues: 
Grand  Total  Expenses: 
Net  Wholesale: 


(rounded) 


$  1,961.000 

314.853 

$  1.646.147 


Estimated  Value  of  Subject  Property  'Wholesale' 


t  1.646.100 
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REAL  ESTAIE  ' 

J.    .. 

CORRELftTION  AND  CONCLUSION 

!-  srlv:ng  this  tppraisal  problem,  your  appraitcr  utilized  two  of  the 
•..-.rec  recogniied  approaches  to  value,  namely  the  Cost  and  Market 
«-nr. —  ^.'i  to  Value,  which  were  completed  for  the  purpose  establishing  a 
■rir.^  c5  vilue'  in  which  the  'retail*  or  'sell-out"  value  of  the 
subject  property  is  expected  to  be.   This  range  is  as  follows: 


Cost  Approach     $  1,945,400 
Market  Approach    %   1,961,100 


The  range  of  value,  as  indicated,  is  narrow  and  I  am  confident  that  the 
Vilue  of  the  subject  falls  well  within  this  range,  with  a  greater 
r:r.fi;*-ce  placed  on  the  Market  Approach  to  Value.  Therefore.  I 
sstix.ste  the  Fair  Market  Value.  "retail*,  of  the  subject  property  as  of 
A  :sv.:f-  25.  1937,  to  be  SI. 960. 000.  in  Fee  Simple  and  subject  to  the 
lir.itir.g  conditions  of  this  report. 


ESTIHATED  FAIR  MARKET  VALUE  "RETAIL" S  1.960,000 


Secondly,  study  was  completed  in  order  to  •ttlmtct  the  'wholesale*  value 
f^f   thf  proposed  subject  development.    I  cttimaet  the  'wholesale"  value 
;  th:  subject  property,  as  of  August  2S,  1987.  to  be  $1,6^6.100.  in  Fee 
i-imple  and  subject  to  the  limiting  conditions  of  this  report. 


[:TIK-'.TED  fair  market  value  'wholesale* t  1.646.100 


(30) 
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I  HEREBY  CERTIFY  THAT  I  HAVE  PERSONALLY  INSPECTED  THE  SUBJECT  PROPERTY; 
-KaT   I   HAVE   NO  PRESENT  OR  CONTEMPLATED  FUTURE  INTEREST   IN   THE  REAL 
'•Sr.-.:-      THAT   IS  THE  SUBJECT  OF  THIS  APPRAISAL  REPORT;   THAT  I   HAVE   NO 

"e;.s:::ai  iNTEr-.tsr  or  bias  vhth  respect  to  the  subject  matter  of  this 

=  P?-SaL   REPCP.T  or  the  parties  INVOLVED:   THAT  THE  AMOUNT  OF  MY  FEE  IS 

• -?  "-NTINGENT  UPON  THE  AMOUNT  OF  THE  VALUE  ESTIMATE;   THAT  TO  THE   BEST 

.-   I.    KNOWLEDGE   AND  BELIEF  THE  STATEMENTS  OF  FACT   IN   THE   APPRAISAL 

-■  =  "-    •■.•■?or.    vy.icn    the  analyses,  opinions  and  conclusions  expressed 

*r    rZ    l.-.ZilZ.      A?.E  TRUE  AND  CORRECT:  THAT  THIS  APPRAISAL  REPORT  SETS 

:-:.  .:.:    or   the  assumptions  and  limiting  conditions  (imposed  by  the 

-  —  y.'    r^-   THE  ASilCNV.ES'T  or  THE  UNDERSIGNED)  AFFECTING  THE  ANALYSES.   HAS 

■  "i::  :-.-.rr  :i;  confcrj-::ty  vith  and  is  subject  to  the  requirements  of  the 

.oi  .-  iTKtcs  a:o  standards  of  professional  practice  and  conduct  of  the 

«-'c:"-r  of  real  estate  appraisers;  and  that  no  one  other  than  the 

'".:zz: rzzr.zz   prepared  the  analysis,  conclusions  and  opinions  concerning 

rEAL  iSTATE  THAT  ARE  SET  FORTH  IN  THIS  APPRAISAL  REPORT. 

IT   IS  y>:   OPINION  THAT  THE  FAIR  MARKET  VALUE.   AS  DEFINED  HERE.   OF  THIS 
PROPERTY  AS  OF  THE  TWENTY-FIFTH  DAY  OF  1987.  IS  AS  FOLLOWS: 

ESTIMATED  FMR  MARKET  VALUE  OF  SUBJECT  SITE  $1,175,000 

ESTIMATED  FAIR  MARKET  VALUE  OF  SUBJECT  PROPERTY  "RETAIL"     $  1.960,000 
ESTIMATED  FAIR  MARKET  VALUE  OF  SUBJECT  PROPERTY  "WHOLESALE"  i   1.646,100 


,-X,v/-'' 


Peter  F.  Reilly,  Appraiser 
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REAL  ESTATE  APPRAiSE 


Site  Location  Map 
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Site  Location  Map 
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:  ■    i  1 


.'.loO 


<  ■.  < »  ~:r'-  w 


•-tV_.  V'  V/^'  ^^it^^ 


776  BAY  ROAD  -  FRONT 


776  BAY  ROAD  -  SIDE 
(35) 
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I'llOl 


•«  a  5.-..   •»o,*-i/'  ^tSB. 


-      ••*«■»<,  r-*,-i.-»> 


776  BAY  ROAD   -  REAR 
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RIAL  ESTATE  APPRAISER 


776  BAY  ROAD  -  BARN 


SITE  VIEW 
(37) 
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24  MEYER  LANE  •  FRONT 


24  HEYER  LANE  •  REAR 
(38) 
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REAL  ESTATE  APPRAISE 


AERIAL  PHOTOGRAPH  OF  SUBJECT  PROPERTY 
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1:35 


CONTINGENT  AWD  LIMITING  COHDITIOHS:  The  certification  of  the  Appraiser 
appearing  in  the  appraisal  report  is  subject  to  the  following  conditions 
as  are  set  forth  by  the  Appraiser  in  the  report. 

1.  The  Appraiser  assumes  no  responsibility  for  matters  of  a  legal 
nature  affecting  the  property  appraised  or  the  title  threrto, 
nor  does  the  appraiser  render  any  opinion  as  to  the  title, 
which  is  assumed  to  be  good  and  marketable.  The  property  is 
appraised  as  though  under  responsible  ownership. 

2.  Any  sketch  in  the  report  may  show  approximate  dimensions  and 
is  included  to  assist  the  reader  in  visualizing  the  property. 

The  Appraiser  has  made  no  survey  of  the  property. 

3.  The  Appraiser  is  not  required  to  give  testimony  or  appear  in 
cc'jrt  because  of  having  made  the  appraisal  with  reference  to 
the  the  property  in  question,  unless  arrangements  have  been 
made  previously  therefor. 

4.  Any  distribution  of  the  valuation  in  the  report  between  land 
and  improvements  applies  only  under  the  existing  program  of 
utilization.  The  separate  valuations  for  land  and  building 
must  not  be  used  in  conjunction  with  any  other  appraisal  and 
are  invalid  if  so  used. 

5.  The  Appraiser  assumes  that  there  are  no  hidden  or  unapparent 
conditions  of  the  property,  subsoil,  or  structures,  wh-.ch 
would  rands'-  It  more  or  less  valuaole.  The  appriiser  ass'-tnes 
no  responsibility  for  such  conditions,  or  for  engineering 
which  might  be  required  to  discover  such  factors. 

6.  Information,  estimates  and  opinions  furnished  to  the  Appraiser 
and  contained  in  the  report,  were  obtained  from  sources 
considered  reliable  and  believed  to  be  true  and  correct. 
However,  no  responsibility  for  accuracy  of  such  items 
furnished  the  Appraiser  can  be  assumed  by  the  Appraiser. 

7.  Disclosure  of  the  contents  of  the  appraisal  report  Is  governed 
by  the  Bylaws  and  Regulations  of  the  professional  appraisal 
organizations  with  which  the  Appraiser  Is  affiliated. 


(40) 


156 


REAL  ESTATE  AfrRAISER 


8.  Neither  »n,  nor  any  ptrt  of  the  content  of  the  report,  or 
copy  thereof  (Including  concessions  as  to  the  property  va1uC| 
the  Identity  of  the  Appraiser,  professional  organizations,  or 
the  firm  with  which  the  Appraiser  Is  connected),  shall  be  used 
for  any  purpose  by  anyone  but  the  client  specified  in  the 
report,  the  borrower  If  the  appraisal  fee  Is  paid  by  the  same, 
mortgagee  or  its  successors  and  assigns,  mortgage  insurers, 
consultants,  professional  appraisal  organizations,  any  state 
or  federally  approved  financial  Institution,  any  department, 
agency  or  instrumentality  of  the  United  States  or  the  District 
of  Columbia,  without  the  previous  written  consent  of  the 
Appraiser;  nor  shall  It  be  conveyed  by  anyone  to  the  public 
through  advertising,  public  relations,  news  sales,  or  other 
media,  without  written  consent  and  approval  of  the  Appraiser. 

9.  On  all  appraisals,  subject  to  satisfactory  completion, 
repairs,  or  alterations  the  appraisal  report  and  value 
conclusions  are  contingent  upon  completion  of  the  improvements 
in  a  workmanlike  manner. 


Date:  August  25,  1987     Appra 


iser:  P^f^A 
Peter  P.  Heilly*^ 


(41) 


157 


RtAL  ESTATE  APPRAISER  / 


PETER  F.  REILLY 

REAL  ESTATE  APPRAISER 

48  Princeton  Avenue 

Andover,  Massachusetts  01810 

(617)  470-1022 


EHPLOYHEHT: 


October  1986  to  Present 


June  1985  to  March  1987 


1984  to  Present 


1982  -  1985 


1979  -  1952 


1971  -  Present 


Peter  F.  Reilly,  Real  Estate  Appraiser, 
Narrative  Reports  for  all  types  of 
Real  Estate 

Real  Property  Specialists,  65  Merrimack 
Street,  P.O.  Box  1258,  Lawrence, 
Massachusetts  01842 

Real  Estate  Appraisal  Contractor 

Adirondack  Realty,  P.O.  Box  171, 

Ballardvale  Station,  Andover,  Massachusetts 
Owner  and  Manager  of  investment  real 

estate  in  the  Greater  Lawrence  area 

Town  of  Andover,  Department  of  Public  Works, 
397  Lowell  Street,  Andover,  Massachusetts 
Administrative  Assistant/Office  Manager 

M.M.C..  Inc..  10  Alpha  Road,  Chelmsford, 
Massachusetts  01824 

Stiff  Appraiser  -  Se'.porsible  fc-  arilysis 
and  appraisal  of  real  estate  for  trie 
purpose  of  municipal  tax  assessment. 
Residential,  Commercial  &  Industrial 
Appraiser,  Review  Appraiser,  Project 
Coordinator 

P.P.  Reilly  and  Sons,  149  Andover  Street, 

Andover,  Massachusetts 
Part-time  involvement  in  most  aspects  of 

family  construction  business 


PROFESSIONAL  ACTIVITIES 


Candidate  Member  -  Society  of  Real  Estate 
Appraisers 
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PETt'R  F.  REILLY 

REAL  ESTATE  APPRAISER 

48  Princeton  Avenue 

Andover,  Kasstchusatts  01810 

(617)  470-1022 


EHPLOYHEHT: 

October  1986  to  Present 


June  1985  to  March  1987 


1984  to  Present 


1982  -  1985 


1S79  -  1982 


1971  -  Present 


Peter  F.  Reilly,  Real  Estate  Appraiser, 
Narrative -i^eports  for  all  types  of 
Real  Estate 

Real  Property  Specialists,  65  Merrimack 
Street,  P.O.  Box  1258,  Lawrence, 
Massachusetts  01842 

Real  Estate  Appraisal  Contractor 

Adirondack  Realty,  P.O.  Box  171, 

Ballardvale  Station,  Andover,  Massachusetts 
Owner  and  Manager  of  investment  real 

estate  in  the  Greater  Lawrence  area 

Town  of  Andover,  Department  of  Public  Works, 
397  Lowell  Street,  Andover,  Massachusetts 
Administrative  Assistant/Office  Manager 

M.H.C..  Inc.,  10  Alpha  Road.  Chelmsford, 
Massachusetts  01824 

Starf  Appraiser  -  Responsible  for  analysis 
and  appraisal  of  real  estate  for  tne 
purpose  of  ounicipal  tax  assessment. 
Residential,  Commercial  &  Industrial 
Appraiser,  Review  Appraiser,  Project 
Coordinator 

F.P.  Reilly  and  Sons,  149  Andover  Street, 

Andover,  Massachusetts 
Part-time  involvement  in  nost  aspects  of 

faaily  construction  business 


PRGFESSIOHAL  ACTIVITIES 


Candidate  Member 
Appraisers 


Society  of  Real  Estate 
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Reilly 


Resume  of 

Peter  F.  Reilly  (continued) 

APPRAISING  EXPERIENCE 


Performed  several  hundred  appraisals 
throughout  eastern  Massachusetts 
and  southern  New  Hampshire 

Conmercial  -  New  Construction  &  Existing 

Off  ice  Bu  i  Idings 

Commercial/Office  Condominiums 

Strip  Malls 

Service  Stations  /  Garages 

Restaurants 

Retail  Stores 

Motel 

Industrial  -  New  Construction  &  Existing 

Mill  Bui Idings 

Vrfarehouses 

Light  Manufacturing 

Industrial  Condominiums 

Office  Bui  Idings 

Land  Subdivisions 

Resiaential  -  Wew  Construction  I,   Existing 

Single-Family  Subdivisions  -  Land 

and  Improvements 
Condominium  Developments  -  Land  and 

and  Improvements 
Apartment  Buildings 

Completed  many  appraisals  conforming  with 
FLHBB  Regulation  R41-C 
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Resume  of 

Peter  F.  Reilly  (cont  iriued} 

APPROVED  APPRAISALS 


Bank  of  Boston, 

Haverhill,  Massachusetts 
BayBank,  Merrimack  Valley,  Andover, 

Massachusetts 
Commonwealth  Federal  Mortgage  Company. 

Lowell,  Massachusetts 
First  E?sex  Savings  Bank,  Lawrence. 

Masschusetts 
City  of  Lawrence  Community  Development 

Lawrence,  Massachusetts 
Methuen  Housing  Authority,  Methuen, 

Massachusetts 
Union  Nat  ional  Bank, 

Lowell,  Massachusetts 
Pioneer  Financial  Corporation,  Maiden, 

Massachusetts 


EDUCATION; 
1987 

1979 

1975 


Society  of  Real  Estate  Appraisers 
Memorandum  "R41c"  Seminar, 
January  30,  1987 

University  of  Rhode  Island,  Kingston, 

Rhode  Island 
Bachelor  of  Science,  Business  Administration 

Andover  High  School,  Andover,  Massachusetts 


OTHER:. 

1979  -  Present 


Andover  High  School,  Andover,  Massachusetts 
Assistant  Football  Coach 


161 


COMrrO    SAVINGS    BANK 
STATEMENT    OF   TRAJISACTICN 


30RJ^CWE.":    Rhatta    B.    Sweeney, 
Trustee 


DATE:      August    27,    19B7 


PREMISES ; 


776  Bay  Road 
24  Meyer  Lane 
Hamilton,    MA 


AMOUNT   OF    LOAN:     $1,600,000.00 


LAND  ADVANCE: 

LESS   FEES    &    EXPENSES: 

qtWK   CHARGI-S: 

Corcnitnent   Fee: 

Ccnnitwent   Fee: 

Credit  Report   Fee: 

Application   &    Processing   Fee: 

Appraisal   Fes: 

Adminstration    a   Docunient  Review  Fee; 
Prepaid   Interest: 
(4)    day(s}    0    (^37. 37  ) 
TITLE   EXAMINATION    (R.3.M) 
MUNICIPAL   LIEN    CERTIFICATES 
M-AL    \SV    P.-CCRDING    FEES: 

'  ^c z 1    ^e s : 

Recording  Fees: 

Mortgage-Security  Agrsements 
Collateral  Assignment 
UCC  Financing  statements 
Releases/Discharges 
Municipal  Lien  Certificate 
Trustee  Certificates 
Nev  Certificate 


8300.00 


ct^- 


1,287.095.60 


paid 

55700.00 

50.00 

500.00 

2750.00 

-i-^.  <:..■. 

L749.ia 
460.00 

45.00 


10, 4c; 


y.A^' 


74.00 
43 .00 

40.44 
290.00 
20.00 
30.00 
25.00 


PLAINTIFF'S 
EXHIBIT 

1!     1 
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Pavoi:    Figures 


:  jrrr/Csngress 
'.re-;  .'iizl'.zon 
Isr.'n  Savings  Bank 
Ij::tz  Savings  Bank 
'.T,i—.  Savings  Bank 
>:  3rr.-n 
^r.-  yildon 
:;•.:  y»ldon 
"^  TKeefe 
;^;i=  lundregren 
ijj  tix  Lien  -  SA 
tJ!  Tax  Lien  -  85 
>il  is:ace  Taxes 
•■:r  lis:  reserve 


-Ua^.a 


v/j^//7 


5  19i,979.83 
406.536.81 
298.516.75 
83.693.98 
51.169.11 
85.000.00* 
8 , 300 .00 
32.000.00 
29.388.00 
9.150.00' 
1.083.07 
2.215.58 
4,675.18 
935.37 

$  1,207,643.68 


•  u  fae:or  for  Interesc,   etc. 
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i3       "        -- 


"i.^riers     31  ,  6CC  ,  000  .  3C 

?A'icr~3       (see    separata    sheet) 


250.00 
2425.00 


5      71,  i,ri   Hi 
Si  .TO-    .:t     ^q 


BORROWER :1 


r 


RhettA_-B.    Sweeney,    Ti"»stee         / 


BORKOWZR:. 


rohn   B.    Sweeney,    Jr. 
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CONSTRUCTION    LOAN    AGREElflSNT 

THIS  AGREEMENT  is  nade  this  27th  day  of  August  1987,  by  and 
between  the  undersigned,  hereinafter  "Borrower")  and  COMFED 
SAVINGS  BANK,  a  banking  association  with  its  principal  office  at 
45  Central  Street,  Lowell,  Massachusetts  (hereinafter  called 
"Lender") . 

WITNESSETH! 
WHEREAS,  Borrower  has  applied  to  Lender  for  a  construction 
loan  to  be  evidenced  by  a  note  of  the  Borrower  of  even  date 
herewith  for  the  payment  of  ONE  MILLION  SIX  HUNDRED  THOUSAND  AND 
00/100  ($1,600,000,000)  DOLLARS  with  interest  upon  each  amount  so 
advanced  hereunder  from  the  date  of  such  advance  at  the  rates  set 
forth  in  said  note,  said  note  being  secured  by  a  mortgage  of  even 
date  herewith  of  the  premises,  owned  by  Borrower  and  known  as  776 
Bay  Road,  Hamilton  Massachusetts  and  24  Meyer  Lane,  Hamilton, 
Massachusetts,  which  premises  are  more  particularly  described  in 
said  mortgages. 

WHEREAS,  the  Lender  is  willing  to  make  the  said  loan  in  said 
amount  upon  the  terms  and  conditions  hereinafter  set  forth, 

NOW,  THEREFORE,  it  is  agreed  between  the  parties  as  follows: 
1.   Borrower's  Covenants 

(a)  Construction 

To  have  a  certain  hu^]^dln<;i  or  buildings  and  improve- 
ments constructed  and  equipped  on  the  mortgaged  premises  ^in 
accordance  with  plans  and  specifications  submitted  to  Lender  for 
its  written  approval,  using  materials  of  the  best  quality  called 
for  by  said  specifications  and  first  class  workmanship,  both 
satisfactory  to  Lender. 

(b)  Title  to  Materials 

Not  to  use  in  connections  with  said  construction  and 
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equipping  any  materials,  fixures,  or  equipment  to  which  Borrower 
does  rot  have  absolute  title,   except  with  the  express  prior 
written  approval  of  the  Lender. 

(c)  Insurance 

To  keep  the  building  or  buildings  and  improvements 
under  construction  insured  against  damage  by  fire  and  the  usual 
extended  coverage  endorsement  hazards,  in  such  companies,  forms 
and  amounts  as  may  from  time  to  time  be  required  by  Lender,  but 
never  at  any  time  less  that  the  full  value  of  the  said  construc- 
tion and  all  materials  allocated  thereto;  all  such  insurance  to 
be  first  payable  in  case  of  loss  to  Lender;  and  to  carry  such 
other  forms  of  insurance  in  such  amounts  as  Lender  shall  reason- 
ably require,  and  to  deliver  promptly  to  Lender  the  original 
policies  for  all  such  insurance. 

(d)  Expenses 

To  pay  all  costs,  charges  and  expenses,  including 
reasonable  counsel  fees,  incurred  or  required  by  Lender  in  any 
foreclosure  or  other  legal  proceeding  for  collection  of  the  debt 
secured  by  said  mortgage  and  in  protecting  said  mortgage  as  a 
lien  in  any  litigation  or  controversy  involving  said  mortgage  or 
the  debt  secured  thereby  at  the  option  of  the  Lender,  in  provid- 
ing for  any  extension  of  the  terin  of  this  Agreement. 

2.   Time  for  Completion  of  Construction 

Lender  shall  not  longer  be  bound  by  this  Agreement  if 
said  mortgage  shall  be  foreclosed  for  breach  of  condition,  of  if 
said  building  or  buildings  and  improvements  shall  not  be  comp- 
leted on  or  before  twelve  (12)  months  fron  date  hereof,  but 
Lender  nay  advance  payments  but  shall  not  be  bound  to  do  so  after 
the  date  for  said  completion  and  may  charge  the  suns  so  advanced, 
as  well  as  any  fees,  expenses,  charges,  premiums  and/or  other 
charges  as  nay  be  required  by  Lender  in  consideration  of  any 
extension  against  the  mortgage  note  and  the  Borrower  agrees  to 
repay  the  same  upon  demand. 
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3.  Construction  Contracts 

Borrower  hereby  assigns  to  Lender  as  additional 
collateral  security,  all  its  interest  in  the  contracts  for  the 
construction,  copies  of  which  have  been  or  will  be  furnished  to 
Lender  upon  req[uest,  and  Borrower  hereby  agrees  to  assign  to 
Lender  all  its  interest  in  any  future  contracts  for  worlc  or 
materials  in  connection  with  the  construction  herein  contemp- 
lated. Borrower  agrees  to  deliver  to  Lender,  upon  denand,  as 
soon  as  executed,  duplicate  originals  of  all  contracts,  plans  and 
specifications  for  said  construction. 

4 .  Construction  Advances 

Lender  agrees,  subject  to  the  provisions  of  this 
Agreement,  that  it  will  advance  the  mortgage  proceeds  as  ,  the 


construction  progresses  upon  written  requisition  made  by  the 
Borrower  setting  forth  the  progress  of  the  construction  and 
amount  claimed  to  be  due  from  Borrower  for  labor  and  materials 
incorporated  into  the  building,  in  accordance  with  the  paynent 
schedule  annexed  hereto.  Each  said  requisition  shall  be 
supported  by: 

(a)  a  certificate  of  the  architect  or  engineer  in 
charge  of  construction  certifying  that  the  work  has  been  done,  in 
cases  where  either  is  employed,  or 

(b)  by  a  general  contractor's  invoice  where  there  is  a 
contract  and  (a)  does  not  apply,  or 

(c)  in  cases  when  neither  (a)  not  (b)  applies,  other 
evidence  that  the  work  has  been  done  to  the  satisfaction  of  the 
liender. 

Lender  will  advance  the  requisitioned  amount  to  Borrower,  or 
its  written  order,  provided,  however,  that  Lender  shall  have  the 
right  to  withhold  10*  of  the  final  advance  until  forty-three  (43) 
days  in  Massachusetts  or  one  hundred  (100)  days  in  New  Hampshire, 
as  the  case  may  be,  after  the  full  completion  of  the 
construction.    In  the  event  that  Lender  at  any  time  during 
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construction  deems  that  in  its  opinion  the  undisbursed  balance  of 
the  mortgage  proceed  is  insufficient  to  complete  the  construction 
contemplated  hereunder,  lender  shall  have  the  right  to  withhold 
all  further  disbursement  of  the  loan  proceeds  until  Borrower  has 
paid  toward  the  construction  from  the  Borrower's  own  funds  a  sum 
which  in  the  opinion  of  Lender  is  sufficient  so  that  the  balance 
OS  said  mortgage  proceeds  will  complete  the  construction.  Lender 
shall  have  a  reasonable  time  after  the  receipt  of  each  written 
requisition  from  Borrower  to  cause  the  wor)c  to  be  inspected  and 
shall  not  be  required  to  advance  any  funds  unless  Lender  is 
satisfied  that  the  work  has  been  done  in  accordance  with  the 
plans  and  specifications.  Borrower  shall  pay  to  Lender  the  sun  as 
set  forth  on  the  Disbrusenent  Schedule  for  each  inspecion  of  the 
premises. 

5 .   Conditions  to  Advances 

Lender  shall  be  required  to  make  advances  hereunder 
only  if  the  following  conditions  are  met: 

(a)  No  Defaults 

That  Borrower  shall  not  be  in  default  in  the  perfor- 
mance of  any  obligation  under  this  Agreement,  the  note  or  the 
mortgage. 

(b)  No  Encumbrances  with  Priority 

That  there  are  no  encumbrances  on  said  premises  which 
may  take  priority  over  said  mortgage  in  whole  or  in  part,  or 
raise  any  reasonable  doubt  or  question  as  to  whether  they  take 
priority  over  said  mortgage;  that  no  notice  of  any  contract  or 
mechanic's  lien  relating  to  the  construction  of  said  building  or 
buildings  and  improvements  has  been  recorded  or  filed  which  in 
the  opinion  of  Lender's  counsel  takes  priority  over  any  advance 
of  the  mortgage  proceeds;  that  there  have  been  no  violations  of 
any  restrictions,  building  laws  or  zoning  laws  relating  to  said 
land,  building  or  buildings  and  improvements;  that  there  shall 
have  been  no  attachment  made  of  the  interest  of  Borrower  in  the 
mortgaged  property,  or  by  trustee  process  or  otherwise,  of  the 
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funds  in  the  hands  of  Lender;  that  there  shall  have  beon  no 
damage  by  fire  or  other  casualty  of  said  building  or  buildings 
and  improveaents.  Before  being  recjuired  to  make  any  loan 
payment.  Lender  shall  be  entitled  to  reasonable  opportunity  to 
have  its  counsel  investigate  any  and  all  of  the  foregoing 
matters,  and  shall  be  entitled  to  rely  upon  said  counsel's 
opinion  relative  thereto.  Reasonable  fees  of  Lender's  counsel  in 
connection  therewith  shall  be  paid  by  Borrower. 

6.  Guarantees  for  Labor  or  Materials 

Guarantees  given  by  Lender  for  payment  of  labor  or 
material  or  equipment  for  said  building  or  buildings  and  improve- 
ments and  charges  for  labor,  materials  and  equipment  furnished  by 
Lender,  if  any,  nay  be  charged  by  Lender  against  such  advance  of 
the  mortgaged  proceeds  as  Lender  may  determine.  Any  fees  of 
counsel  or  other  expenses  payable  by  Borrower  hereunder. 

7 .  Lender's  Right  to  Make  Payments 

Borrower  authorizes  Lender  to  make  any  payment  which  in 
Lender's  opinion  is  required  to  discharge  any  encumbrances  of 
record  superior  to  the  lien  of  its  mortgage  and  all  suns  to  be 
advanced  hereunder,  to  pay  any  suns  due  or  clained  to  be  due  for 
labor  or  materials  furnished,  and  any  other  suns  which  in  the 
opinion  of  Lender  it  is  expedient  to  pay  in  order  to  secure  the 
completion  of  the  building  or  buildings  and  improvements  accord- 
ing to  the  plans  and  specifications;  and  the  decision  of  Lender 
upon  any  question  of  fact  of  expediency  shall  bind  Borrower.  Any 
money  so  paid  nay  be  charged  against  any  of  the  nortgaged 
proceeds  to  be  nade  to  Borrower.  All  provided,  however,  that  the 
Borrower  shall  be  entitled  to  a  reasonable  period  of  tine,  not  to 
exceed  twenty  (20)  days,  within  which  to  settle  or  conpronise 
such  clain,  or  to  discharge  such  attachments,  lien  or 
encumbrance,  by  statutory  bond,  or  otherwise,  and  the  cessation 
of  work  upon  the  construction  during  such  period  shall  not  be 
deemed  to  be  a  breach  of  the  provisions  of  paragraph  8,  hereof. 
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8.   Fire  or  Other  Casualty 

In  the  event  of  any  loss  or  damage  by  fire  or  other 
casualty  of  the  building  or  buildings  and  improvements  during  the 
construction,  which  in  the  opinion  of  Lender  is  substantial,  this 
Agreement  may  be  canceled  at  the  election  of  Lender  without 
affecting  the  validity  of  the  note  and  mortgage  as  security  for 
the  advances  already  made  and  interest  thereon.  In  such  of  loss 
or  damage,  Lender  may,  but  shall  not  be  bound  to,  either  elect  to 
apply  the  proceeds  of  any  insurance  to  the  principal  amount  of 
said  note,  or  hold  the  same  for  the  purpose  of  advancing  the  sane 
to  Borrower  in  such  manner  as  Lender  may  in  its  sole  discretion 
determine  for  the  purpose  of  repairing  such  loss  or  damage  and 
pay  any  remaining  proceeds  to  Borrower,  and  as  and  when  the 
building  or  buildings  and  improvements  shall  again  reach  the 
state  of  completion  attained  before  such  loss  or  damage,  further 
to  carry  out  the  terms  of  the  Agreement  as  if  no  loss  or  damages 
had  occurred. 

-^'^  .      Cessation  of  Construction 

Borrower  agrees  that  if  construction  substantially 
ceases  for  fifteen  (15)  successive  days  due  to  any  cause  within 
Borrower's  control,  such  cessation  shall  constitute  a  breach  of 
this  Agreement. 

10.   Default  of  Borrower 

Borrower  agrees  that  if  Borrower  shall  be  adjudged 
bankrupt  or  insolvent,  or  shall  be  deprived  of  the  mortgaged 
premises  by  operation  or  process  of  law,  or  shall  breach  any 
provision  of  this  Agreement,  Lender  may  construe  any  such  event 
as  a  default  by  Borrower  under  the  mortgage  which  shall  entitle 
Lender  to  exercise  any  of  its  rights  with  respect  thereto,  or 
Lender  may,  at  its  election,  in  addition  to  any  other  renedies, 
take  possession  of  the  premises  and  in  its  discretion  nay 
thereupon  proceed  to  complete  the  construction.   All  construction 
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materials  on  or  near  the  premises  shall  become  the  property  of 
Lender,  to  be  used  In  said  completion,  and  Le.ider  may  charge  all 
money  expended  for  said  completion  against  any  payments  already 
advanced.  Borrower  agrees  to  pay  to  Lender  all  sums  expended  in 
good  faith  by  Lender  in  said  completion,  and  Lender  is  authorized 
to  add  all  such  sums  to  the  amount  of  said  mortgage,  holding  said 
mortgage  as  security  for  the  payment  thereof,  irrespective  of 
whether  the  total  of  such  sums  is  in  excess  of  the  amount  of  the 
face  value  of  the  note  secured  by  said  mortgage. 

11 .  Mortgage  as  Security 

The  mortgage  shall  secure  the  performance  of  all 
obligations  of  Borrower  under  this  Agreement  and  any  adjustment, 
compromise,  composition,  extension  of  time  for  payment  or 
performance,  release  or  other  indulgence  granted  to  any  party 
liable  herein  as  well  as  fees,  charges,  expenses,  premiums, 
increase  in  interest  rates  and/or  other  payments  which  may  be 
required  by  Lender  in  connection  therewith  and/or  in  consider- 
ation thereof. 

12 .  Assignment  of  Agreement  -Transfer  of  Property 

This  Agreement  shall  not  be  assigned  or  transferred  by 
Borrower  equitably  or  otherwise  except  with  the  consent  of  Lender 
in  writing.  Hotwithstanding  anything  herein  or  any  other  of  the 
Loan  Documents  executed  in  connection  therewith.  Lender  may,  at 
the  option  of  the  Lender,  assign  this  Agreement  and  any  or  all  of 
the  other  Loan  Documents. 

13.  Waivers 

No  waiver  at  any  time  of  any  of  the  provisions  or 
conditions  of  this  Agreement  or  of  said  mortgage  or  note  shall  be 
construed  as  a  waiver  of  any  other  provision  or  condition  of  this 
Agreement  or  of  said  mortgage  or  note,  nor  shall  a  waiver  or  any 
provision  or  condition  of  this  Agreement  in  any  instance  be 
construec  as  a  waiver  of  the  same  provision  or  condition  in  other 
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or  subsequent  instances. 

14.  Recording  or  Filing 

This  Agreement  may  be  recorded,  or  filed  if  the 
mortgaged  premises  are  registered  land,  as  the  case  may  be,  in 
the  Registry  of  Deeds  of  Land  Registration  Office,  where  said 
mortgage  is  recorded  or  filed. 

15 .  Definitions 

Wherever  the  words  "Borrower"  and  "Lender"  are  used 
herein,  they  shall  include  the  masculine,  feminine,  or  neuter, 
their  several  successor,  grantees  and  assigns,  and  if  the  context 
requires  shall  be  construed  as  plural. 

16 .  Execution 

This  Agreement  may  be  executed  in  any  number  of 
counterparts,  and  the  fully  executed  counterpart  shall  be  deemed 
an  original. 

WITNESS  the  execution  hereof  under  seal  by  each  of  the 
parties  hereto  as  of  the  day  and  year  first  above  written. 


CANADIAN  REALTY  TRUST 


SweeneyTrrustee      / 


RheftaB 
Borrower 


MAPLE  LEAF  REALTY  TRUST 


COMFED  SAVINGS  BANK 
Lender 


;  IC/t-'-.r^JjUl'M  LU'.'  t/v. 


By:_; 

fic:J.  Vice  President 


/  Its 


JpfiT^  F'.    Sweeney 
Bonrower 
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Middlesex,    ss. 


COKMONVIEALTH   OF  MASSACHUSETTS 


August   27,    1987 


Then  personally  appeared  the  above-naned 
he  is  Vice  President  of  the  COMFED  SAVINGS  BANK,  and  acknowlsdged 
the  foregoing  instrument 
coporation,  before  me. 


to  be  his  free  act  and  deed  os  said 

■^  rt  J.  CoKliiey.  NO|€^'ry  Public 
ommission  Expires:  May  26,  IS 


Robe 
My   Comm 


COMMONWEALTH   OF  MASSACHUSETTS 


Middlesex,    ss. 


August   27,    1987 


Then  personally  appeared  the  above  named  Rhetta  B.  Sweeney, 
Trustee,  as  aforesaid,  and  acknowledged  the  foregoing  instrument 
to  be  the  free  act  and  deed  of  the  Canadian  Realty  Trust  and  the 
Maple   Leaf   Realty  Trust,    before  me, 

V 


RobertaT~c^akj¥y7    NJJj^ry  Public 
My  Commission  Expires:   May  26,    1989 
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44  Middl*  SinH  P.O  Sm  •489.  LoikM  MaSMC/iuMn*  0  >aS>MM  (8 1 7)  4S4-S88 

OOrfED  Savings  Bank 

44  Hlddla  Street 

5th  Floor 

Lowell,  Massachusetts  01852 

August  10,  1987 
Rhetta  B.  Sweeney 
John  F.  Sweeney 
776  Bay  Road 
Hamilton,  MA  01936 

Re:  Residential  Note  and  First  mortgage  secured  by  the  property  known  as  24 

Meyer  Rd.  and  776  Bay  Road.,  Hamilton  (the  "Property"). 

Dear  M*.  and  Mrs  Sweeney, 

COWCD  Savings  Bank  (herinafter  referred  to  as  liender")  is  pleased  to 
inform  you  that  yoir  application  for  mortgage  credit  to  t«  secured  by  the  real 
estate  as  above  referenced  wned  by  Rhetta  B.,  Sweeney  (hereinafter  sirt^y  cr 
oollectlvely  referred  to  as_"Borrawer"^  which  term  shall  mean  and  include  all 
principals  of  Borrower  if  a  reprcsei^Uve.  9Q^ity  and,«t«.  Ipdi vidua:,  guarantors 
hereinafter  named)  with  a  First  mortgage^loan  on-the  A*dper)y,'  aUQeot  to  the 
following  terms  and  conditions  and  the  formal  approval  of  its  Loan  Committee: 

1.  Loan  Anount.       $1, 600,000 .(X),  or  such  lesser  amouit  necoessary  to  - 
pay  off  existing  Liens  and  anticipated  expenses,    jo  be  disbursed  in  acoordance 
with  the  terms  of  this  Cooraittment. 

2.  The  Won-Refundable  Loan  Origination  Fee  is  $64, 000.00. Ihis 
oooraittnent  offer  may  be  accepted  by  you  only  by  signing  and  returning  within 
seven  days  of  the  date  of  this  letter  the  enclosed  duplicate  of  this  offer, 
together  with  a  non-refundable  Loan  Origination  fee  of  $8,000.00. 

3.  The  term  of  this  loan  shall  be  eight  months  (8  months). 

4.  Interest  Rat*,  P&vments  and  Term.  Ihe  annual  raU  of  interest  on 
the  outstanding  Loan  balance  shall  be  equal  to  fov  (4t)  in  excess  of  the  base 
rate,  so-called,  announced  by  Ihe  Bank  of  Boston,  and  adjusted  dally  froa  time 
to  time  in  acoordance  with  changes  in  the  base  rate.  Ihere  will  be  a  mlnlmun 
annual  rate  of  interest  of  twelve  and  one-half  (12.50t).  Interest  shall  be 
computed  on  the  basis  of  a  30-day  month  and  360-day  year. 

Any  other  payments  made  shall  first  be  applied  to  aiy  interest  or 
penalties  due  with  atv  balance  to  principal. 

-  1  - 
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In  the  event  that  any  payments  beccme  due  under  this  original  loan 
transaction  Of  an  extension  hereof,  the  Borrower  will  be  entitled  to  a  ten  (10) 
day  grace  period,  any  payments  received  after  said  grace  period  will  incur  an 
additional  charge  of  5J  of  the  overdue  payment  of  principal  and  interest  only. 

5.  Qoslng  Date.  The  loan  shall  close  no  later  than  30  days  from 
the  date  hereof,  the  final  date  to  be  determined  by  the  Lender.  It  is  a 
condition  of  the  closing  that  the  Borrower  submit  to  Lender  all  plans, 
specifications  and  approvals  for  the  construction  and  development  of  the 
Property,  all  of  which  shall  be  subject  to  the  review  of  the  Lender,  prior  to 
closing  as  provided  for  elsewhere  herein. 

6.  Collateral.  At  the  closing,  the  borrower  shall  give  and  grant  to 
the  Lender  the  following  security  and  collateral  for  the  loan: 

(a)  a  mortgage  on  lien  on  the  land,  buildings  and  Ifflprovonents  now 
existing  or  hereafter  placed  on  the  Property,  which  said  mortgage 
may  be  subordinate  to  other  prior  mortgagees. 

(b)  subject  to  the  rights  of  mortgagees  in  a  priority  position,  an 
assignment  of  all  rights  and  permits,  plans  and  specifications, 
any  marketing  contracts,  purchase  and  sales  agreements  and 
deposits  thereunder  (if  applicable),  inducing  assents  of  all 
parties  to  such  assignments. 

(c)  Subject  to  the  rights  of  mortgagees  in  a  priority  position,  a 
lien  on  all  current  and  future  pe) zonal  property,  leases,  rents. 
Issues,  and  profits,  contract  rights,  receivables  and  general 
intangibles  relating  to  the  ownership  and  operation  of  the  prop- 
erty, which  shall  includea.^security  agreement  and  UCC  Ff^ancing" 
Statements  and  a  CollateraifAssfgranent  Of  Lease  and  Rents.  _ 

7 .  Apcral  «al . '^- it  J3^Jiurth«r  Mndl Ue^J>r  t^'ls  Cbmiiffaife'rit  that : 
the  Lender  shall  have  received  an  appraisal  satisfactory  to  the  Lender.  Said 
appraisal  shall  confono  to  the  reqt^lrements  and  regulations  of  the  Federal  Home 
Loan  Bank  Board  governing  commercial  loans.  Ihe  cost  of  the  appraisal  Aall  be 
paid  for  by  the  Borrower  itrmediately  upon  being  Invoiced.  Lender  reserves  the 
right  to  require  another  appraisal  at  the  expense  of  Borrower  as  a  precondition 
to  ary  extension  of  the  term  of  the  loan. 

8.  Loan  Qoslng  Docunentation.  The  Borrower  and  ary  guarantors 
shall  execute  all  docunents  indicated  as  being  required  by  counsel  to  the  Lender 
to  close  the  loan,  which  docunents  shall  be  in  form  and  contain  such  provisions 
consistent  with  the  terms  hereof,  as  comsel  to  the  Lender  may  reasonably 
request  consistent  with  this  ccomltnent. 

9.  Conditions  Precedent  to  Loan  Qoalnt.  At  least  fourteen  (11) 
days  prior  to  loan  closing,  Borrower  shall  furnish  and/or  arrange  for  delivery 
to  Lender  of  the  follcwlng,  all  In  form  and  content  satlfactory  to  Lender  and 
its  legal  counsel: 

(a)       Hazard  Insurance.       The  Borrower  shall  maintain  hazard  Insurance 
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to  k««p  th«  property  Insured  In  auas  aqtMl  to  or  greater  than  the  tua 
tour  of  all  principal  luas  advanced  by  all  aortgagees  currently 
outstanding  against  the  morgagsd  premises  and  shall  bring  to  closing  a 
binder  of  hazard  insurance  demonstrating  said  covaerage  is  In  place  and 
naming  COMFED  Savings  Bank  its  successors  and/or  assigns  as  their 
interests  mayappear,  4A  Middle  Street,  Lowell,  KA  018S2  as  loss  payee 
in  theirappropriata  order  priority. 

(b)  Title  Insurance.   Fully  paid,  currant  form  ALTA  title  Insurance 
policies  (including  marketability  coverage.  If  applicable.  Issued  by  « 
qualified  title  company  satisfactory  to  the  Lander,  Insuring  the 
mortgage  as  a  valid  lien  on  the  Property  la  the  full  anaount  of  the 
loan,  subject  only  to  those  exceptions  to  title  not  found  objectionable 
to  the  Lender  or  Lender's  legal  counsel,  and  allalnating  any  exceptions 
for  (a)  survey,  (b)  mechanic's  liens,  (e)  persons  In  posesslon,  except 
for  list'd  tenants  approved  by  the  Lander,  and  (d)  any  lien  vhlch  may 
be  iir.posew  by  the  Commonwealth  of  Massachusetts  pursuant  to  Chapter  21E 
of  Massechusetts  Cemeral  Laws,  comaonly  called  the  "Superfund  Lien". 
The  Lender's  decision  as  to  title,  marketability,  encumbrances  and  the 
form  and  sufficiency  of  all  documents  incident  thereto  or  to  the  title 
policy  shall  be  finally  conclusive. 

(c)  Basardous  yaste/Slee  Assessment.   Lender  say  require  I)  an  on  site 
inspection  and/or  2)  public  record  investigation,  and/or  3)  •  thorough 
site  assessment  report  by  a  qualified  engineer,  hydrogeologltt  or  other 
experienced  professional,  acceptable  to  lender  and  lender's  couaael. 
Borrc- -r  shall  provide  written  representations  that  there  have  ben  no 
releases  or  oil  or  hazardous  material  upon  the  land  which  Is  to  ba 
mortgaged  or  upon  neighboring  lands.  Borrower  say  ba  required  to 
provide  diabillt'.-  Insurance  Insuring  agalnsj  pliabilities  arlslug  under 
MOL  Chapter  21E.^---^--'   '"" '^~  .~~rr— 7-   .,  -  -  "~,     ",   ^ -""'.'.  ,"' 

(d)  Survey.  Borrowers  ~thaTI'  ^  requiired  M'^ottwar'VTl.ot  pl'in/aoi^tti'^e^ ' 
inspection  STirvey  date^wXttili^'ilz  (%)  fe6ab&s'froa'ie&«*d«€e  of  ^£Ti$sxng -- 
showing  all  survltudes,  easements  and  rig&t8~ofway^and 'all  "buildings 
other  improvements  including  any  parking  areas  and  sheds  to  be  located 
entirely  within  the  premises  and  not  In  violation  of  any  coning  by-lavs 
or  set  back  requirements. 

(e)  Miscellaneous  Documents  (It   applicable^. 

(1)  Financial  statement  from  the  ladlvldQal  borrower  signed  and 
dated  not  more  than  60  days  prior  to  closing,  reflecting  sufficient  net 
worth  to  successfully  complete  the  Property. 

Mote:   It  Is  a  specific  condition  of  this  Comaltment  that  tha 
Lander  obtain  full  and  complete  verification  of  all  financial  and 
credit  Infonnatlon  submitted  by  each  of  the  Borrowers. 

(2)  Evidence  satisfactory  to  Lander  that  tha  condition  of  tha 
property  has  not  changed  alnca  the  appraisal. 
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10.  Brokera^fe  and  aalma.  By  accepting  this  coonltiDent,  the  Borrcwer 
and  any  guarantors  jointly  and  severally  agree  to  Indemnify  and  hold  the  Lender, 
Its  present  and  future  officers,  directors,  employees  and/or  attorneys  harless 
against  any  and  all  claims  whatsoever  and  by  whomsoever  directly  or  Indirectly 
relating  to  this  commitment  and/or  the  Loan  contemplated  herein.  Including 
without  limitation  and  claims  against  the  Lender,  Its  present  and/or  future 
officers,  directors,  employees  and/or  attorney  for:  (a)  claims  of  Interference 
with  any  business  relationship  with  the  Borrower  or  ary  guarantors,  (b)  claims 
for  the  lost  business  opportunnity  with  the  Borrower  or  any  guarantors,  (c) 
claims  for  lost  business  profits  with  the  Borrcwer  or  ary  guatantors,  (d)  claims 
for  denial  of  business  opportuilty,  business  participation  or  profits  relating 
to  the  Property,  and/or  (e)  claims  for  fees  or  coomlssions  from  ary  real  estate 
broker,  mortgage  broker,  or  atv  other  person  or  entity.  The  Borrower  agrees  at 
its  expense  to  pay  said  claims  and  all  Lender's  attorney's  fees  and  expenses 
Incurred  as  a  result  of  any  of  the  aforesaid  claims  against  the  Lender,  and  to 
pay  any  such  mortgage  broker  and/or  real  estate  broker  (if  any). 

11.  Termination.  Without  limitation  to  ary  other  provislcn  herein, 
the  Lender  may  terminate  this  ccmnitment  without  refmd  of  aiy  fees  paid  by  the 
Borrower  to  the  Lender  upon  the  happening  of  any  of  the  following  events  prior 
to  the  closing  in  connection  with  amy  one  or  more  persons  conprlslng  the 
Borrower  and/or  any  guarantors  or  in  connection  with  the  ft'operty:  (a)  the 
BorrcMer  or  any  guarantors  shall  fall  to  comply  with  ary  term  or  condition 
herein  provided,  or  (b)  the  Borrcwer  or  ary  guarantors  *all  (1)  apply  for  or 
consent  to  the  appointment  of  a  receiver,  trustee  or  liquidator  for  it  or  them 
or  for  any  of  its  or  their  property;  (11)  actalt  in  writing  ary  Inability  to  pay 
its  or  their  debts  as  they  mattre;  (ill)  make  a  general  assignment  for  the 
benefit  of  creditors;  (iv)  have  an  involuntary  proceeding  filed  ii^inst  It  or 
any  of  them  under  bankruptcy  or  Insolvency  laws;  or  (v)  file  a  vdintary 
petiUon  in  benkruptcy,  or  a  petition  seeking  rec-ganization  or  an  arrangenrat 
with  creditors  or  to  take  advantage  «f-anr^  toankropley,- -  reorganirati^iq-;^' 
insolvency,  dissolution  or  liquidation^ Taw  or "StatUti^^Tflfa^  «"artSHer""' 
adnitting  the  material  allegations  or  a  petition  filed  against  it  or  tha  in  ary 
proceeding  under  such  lat,   or  (c)  if  any  report  or  statement  made  to  the  Lender 

by  the  Borrowers  or  arqr  guarantors  in  connection  herewith,  is  or  proves  to  be 
false  or  misleading  in  any  material  respect  as  of  the  date  u^ide  or  fwniahed,  or 
(d)  If  any  portion  of  the  Property  shall  be  materially  damaged  by  fire  or  other 
casualty,  or  (e)  ary  adverse  change  in  the  financial  condition  of  the  Borrower 
or  condition  of  the  Borrower  or  condition  of  the  Borrower  or  any  guarantors  from 
the  date  of  application  to  the  date  of  closing. 

12.  Ctampl lance  with  Laia  and  Opinions.  There  shall  be  delivered  to 
the  Lender  an  unconditional  opinion  of  counsel  to  Borrower,  the  identity  of 
counsel  and  format  of  the  opinion  to  be  subject  to  Lender's  approval,  opining  as 
to  compliance  of  the  Property  with  all  zoning,  building,  health,  fire,  safety, 
environnental  and  other  similar  and  appdicable  statutes,  codes,  ordinances  and 
regulations  (including  without  limitation  state  and  federal  law  and 
relations).  The  opinion  of  coimsel  shall  also  include  without  limitation  that 
(a)  the  loan  docunents  are  enforceable  in  accordance  with  their  terms  and  the 
borrower  and  ary  guarantors  have  the  power  and  authority  to  execute  same,  (b) 
none  of  the  loan  docunents  violate  aiy  usury  (criminal  or  civil)  laws  or  other 
law  which  may  affect  collection,  enforceability  or  subject  the  Lender  to  fine  or 
other  adverse  findings  or  enforcement,   and  (c)  neither  the  making  of  the  loan 
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nor  Its  existence  as  an  outstanding  obllptloo  of  the  Borrwer  will  require  the 
payment  of  any  taxes  by  the  lender  to  the  Coomonwealth  of  Hissachusetts  or  any 
political  subdivision  therof.  The  opinion  of  counsel  shall  also  Include  good 
standing,  e"xlstence  and  authority  in  the  event  the  Borrower  and  any  guarantors 
are  not  natural  person,  and  shall  include  known  claims  against  the  Borrower,  any 
guarantors  and/or  In  connection  with  the  property. 

13.  Reimbursgnient  of  Expenses:  All  expenses  of  the  Lender  arising 
from  this  comnltinent  and  In  connetlon  with  the  closing  of  the  loan  and  naking  of 
advances  thereunder  shall  be  paid  by  the  Borrower,  including  without  limitation: 
(a)  title  coopeny  charges  and  premluns;  (b)  the  fees  of  and  expenses  Incurred  by 
the  Lender's  attorneys;  (c)  a  lenders  adnini strati ve  fee;  (d)  the  cost  of 
obtaining  the  surveys  and  the  certificates  thereon;  (e)  the  fee  for  the 
appraisal;  (f)  credit  report  charges;  (g)  proper^  site  Inspection  fees;  (h)  any 
recording  charges  in  connection  with  any  extension  of  the  term  of  the  loan 
granted  at  the  option  of  the  Lender.  The  Borrower  and  guarantors  shall  be 
responsible  to  reimburse  and/or  pay,  as  applicable,  the  foregoing  expenses  at 
the  time  the  loan  closes,  or  if  it  does  not  close  within  seven  (7)  days  after 
they  are  invoiced  therefor. 

14.  Lender's  Counsel!  The  Lender  has  selected  Charles  F.  HcCannon, 
Jr.,  Ihree  Village  Square,  Oielmsford,  HH. ,  256-1500,  as  Its  counsel  for  this 
transaction. 

15.  Assignment  of  Comnltment  and  Change  of  Ownership.  Ihis  cooinitment 
and  the  obligations  of  the  Lender,  herunder  are  not  assignable  by  the  Borrower. 
the  Lender  may  participate  with  other  institutional  lender(s)  in  granting  the 
loan.  Ihe  morttfage  will  provide,  among  other  things,  that  there  shall  not  be  aiqr 
change  in  the  ownership  of  the  premises,  nor  shall  there  be  aiqr  futher 
encunbrance  of  the  premises,  or  ary  transfer  of  the  majority  of  the  shares  of 
stock  of  Borrcwer,  without  the  written  consent  of  ^he  Lender.  Nothing  herein  as 

In  the  Loan  DocuDents  shall   be  construed  to  hinder   or  encunber .  thcrlgbt-Of ^- 

Lender  to  transfer  or  assign  Lendir's  rl^ta  inder.aqr  Frcolssory  Rot*  nr  atff~ 
other  Loasn  Docunent.  ~    "'      -  -^"--"^^^^   ...—  .^»i    j>.-^  ^:sh:  •_  '^i^-.-y. 

16.  Scope  of  Comnitanent'.  lihis 4elter^3e6a^f brtft~the'^fPB~agf e<MwiE- — '—- 
of   the   parties  with  ruspect   to  the  loan  hereby    ocnmltted  and  supersedes  all 
prior  written  or  oral   inderstandings  with  respect  thereto;    provided,   however, 

aiv  written  or  oral  representations  made  by  the  Borrower  or  firniahed  by  or  on 
behalf  of  the  Borrower  and/or  aiy  guarantors  to  induce  the  Lender  to  ooonit  to 
the  loan  shall  be  deemed  incorporated  herein.  No  modification  or  waiver  to  aqr 
provision  of  the  letter  shall  be  effective  unless  in  writing  and  siffwd  by  the 
party  against  whom  enforcement  may  be  sought. 

17.  Wscellaneoua. 

(a)  All  times  herein  are  of  the  essence. 

(b)  In  the  event  ary  Instrunent,  agreoaent  or  docment  due  hereunder 
prior  to  or  subsequent  to  the  closing  is  subject  to  the  approval  of  the  Lender, 
such  requirement  of  the  Lender's  approval  shall  sirvlve  the  closing  and  remain 
in  full  force  and  effect  subsequent  to  the  dosing  and  aiv  disbursements. 
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(c)  The  Borrower  agrees  that,  at  or  prior  to  the  closing,  the 
Borrower  shalt  cause  to  be  paid  current  without  the  use  of  any  loan  proceeds  all 
obligation  which  are  and/or  create  a  lien  on  the  Property  not  acceptable  to 
lender,  the  real  extate  taxes,  sewer  and  water  and  other  miniclpal  liens  (al  the 
afonnentioned  collectively  called  "Prior  Obligations"};  and  the  Borrower  agrees 
that  the  Lend<ir  shall  In  no  event  be  obligated  to  disburse  any  of  the  loan 
proceeds  to  pay  any  Prior  Obligations,  any  of  the  Borrower's  fees  for  legal, 
accounting,  engineering,  or  other  professional  services  incirred  prior  to  the 
closing,  or  arv  of  the  Borrower  future  attorney's  or  accountant's  fees  and 
expenses. 

(d)  The  Borrower  hereby  certifies  to  the  Ineder  that  the  ft*operty  Is 
not  used  nor  is  intended  to  be  used  as  a  dwelling  or  hone  by  Borrower  or  aiy  one 
or  more  persons  comprising  ary  of  the  guarantors,  and  that  the  proceeds  and 
basis  of  the  loan  are  for  coanerclal  and  business  purposes  only. 

(e)  The  Borrower  agrees  that  the  Lender  shall  have  no  responsibility 
for  the  correctness  of  aoy  budget  or  other  financial  statements  firnlshed  by  the 
Borrower  to  the  Lender. 

(f)  All  agreements  and  obligations  of  the  Borrower  hereunder  shall 
sirvlve  the  expiration  for  termination  of  the  letter  and/or  the  granting  of  the 
loan  by  the  Lender. 

(g)  This  instrunent  shall  be  known  as  and  may  be  referred  to  as  the 
■Cocnnltinent  Letter*  in  any  of  the  loan  documents  or  any  other  Ir^trunent 
hereafter.  Any  reference  to  this  ccmoitaent  includes  any  future  written 
afflendnents,  modifications  or  supplements  made  In  accordance  herewith  or 
therewith.  _  ,..  :.  _^, 

(h)      Personal  siffiatarea^a^HM^si^.  and~John  Fv  Skreenijr.rfr.^^"^  ' 

(1)       R<I1C^  appraisal  oonformlngto  FHLS  Indlcattrig  i  mfiiliiiS~f  SPlara " 
to  appraised  value. 

(J)  CCMFED's  closing  attorney  must  cerUfy  that  all  real  estat* 
taxes,  town  water,  sewer  and  other  municipal  charges  are  current  at  the  time  of 
loan  closing. 

(1)  COWCD's  closing  attorney  must  oerlfV  that  the  outstanding  state 
tax  lien  is  paid  at  the  time  of  loan  closing. 

10 

(ffl)  Evidence  of  fire  Insvrance  In  the  amotait  of  $1,600.00  or  full 
replacement  value  is  required  at  the  time  of  loan  closing. 

(n)  John  F.  Sweeney,  Jr.  must  sign  the  loan  applicatluon  prior  to 
closing  date  and  Mr.  Sweeney's  credit  must  be  ACCEFTALE  to  the  Loan  Coomittee. 

(o)      A  defaiHt  rate  of  4}  per  month. 

(p)       Custaner  to  certify  that  the  primary  security  for  this  loan  is 
not  their  primary  residence. 
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—  "h   will   be   advanced   at   loan   closing. beyond   the  fimds 
necessary  to  payoff  all  existing  debt  and  cover  closing  costs. 

(r)       Loan  proceeds  will  be  advanced  as  per  Lender's  schedule,  which  is 
as  follows: 


$1,200,000.  pay  off  all  mortgages  and  liens 

200,000.  architectural,    engineering,    legal 

and    other    fees    necessary    to 
subdivide  the  land 

200,000.  soft   costs  and   interest   to  be 
retained  by  Lender. 


$1,600,000. 

(s)         M   nonuse   fee   in   the   event    COMFED  does  not   finance    the 
developnent  and  construction  of  the  7plus/minus  additional  lots. 

(t)       The  loan  will  be  reduced  before  Dec.  31,   1987  by  the  sale  of  one 
of  the  following: 

Address  Mnelpal 

24  Heyer  Une  $960,000  or  80t  of  value 

776  Bay  Road  $4dO,uOO  or  80S  of  value 

Form  A  lot  $160,000  or  80t  of  value 

18.  Ju-iadiction.         This   ocomitBient   is-^deeoed   delivered-to-the- 
Borrower  and  accepted  by  the  Borrower  and  any  guaruantors  in  the  Coamowealth  of 
Massachusetts,   is  intended  to  be  performed  in  the  Coooonuealth  of  Massachusetts 
and    shall   be   governed   and   construed   in   accordance  with    the  laws  of    the 

Convnorwealth  of  Massachusetts. 

19.  Warranties.  The  Borrower  represents  to  the  Lender  that  all 
financial  and  other  data  supplied  to  the  Lender  In  connection  with  this 
transaction  are  accurate  and  complete  and  contain  no  material  errors  or 
omissions  as  of  the  date  hereof;  and  the  Borrower  agrees  that  there  shall  be  no 
material  or  adverse  changes  therein  from  the  date  hereof  through  the  date  of  the 
loan  closing. 

20.  Limitation  of  Liability  on  the  Lender.  '  This  coonitnent  is 
Issued  on  the  condition  that  none  of  the  Lender's  Directors,  employees, 
officers,  attorneys  or  agents  shall  be  liable  personally  hereunder  or  mder  any 
of  the  loan  docunents  for  any  action  taken  with  respect  hereto;  and  the  Borrower 
and  any  guarantors  by  the  acceptance  hereof,  agree  that,  in  the  event  there  is  a 
dispute  with  respect  to  this  cooinitroent  or  any  loan  granted  pirsuant  hereto,  the 
Borrower  and  any  guarantors  shall  look  solely  to  the  Lender  for  performance  of 
arv  obliptions  hereiaider  or  under  ary  such  loan  or  for  any  other  claim. 
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21  •  Acceptance  of  Comilbngnt.  Ihls  coonltnent  Is  presented  to  you 
In  duplicate  original,  each  executed  by  the  Lender,  and  shall  be  of  no  force  or 
effect  unless- an  executed  copy  hereof  Is  received  by  the  Lender  signed  by  the 
Borrower  and  any  guarantors  on  or  before  the  close  of  the  Lender's  business  on 
August  17,  1987,  together  with  the  partial  Loan  Origination  fee  as  stated  in 
paragraph  hereof. 

COHFED  SAVINGS  BANK 


Bv:  hn,i  yi  i  7?},\:(^-/i?,^r/^ 


Karen  A.  Hac  Comack 
Assistant  Vice  President 


ACCgPTANCE  OF  CQMM^•^CMT 


Ihls  cooimltinent  is  herby  accepted  Inclusive  of  all  of  its  terms  and 
conditions  and  COMFED  SAVINGS  BANK  is  authorized  to  forward  this  ccoinltnient  to 
its  attorney  for  preparation  of  inortgasge  docunents  and  related  docuaents  for 
the  closing  of  the  loan.  Ihe  undersigned.  Jointly  and  severally,  agree  to  be 
bound  by  all  the  foregoing  provisions. 

SIGNED  AS  A  SEALLED  INSTRUtCNT  this  day  of  .  198  . 


Borrower 


Borrower 


13«2C/24-30 
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HAMILTON  PLANNING  BOARD  APPROVALS 


A.  Rock  Maple  Flexible  Sub-Division  Plan 
March  21,  1988 

B.  Curb  Cuts 

Department  of  Public  Works 

Construction  of  One  New  Residential  Driveway  Bay  Road 

Close  of  Existing  776  Bay  Road  Cut 

Water  Main 

Construction  of  New  Street 

C.  Massachusetts  Electric 

Installation  of  a  Primary  Electric  Distribution 
System  in  a  Residential  Development  at 
Rock  Maple  Flexible  Sub-division 

D.  Essex  County  Gas  Company 
Gas  Services  to  Lots  2,3,4,6 

E.  Hamilton  Board  of  Appeals 
Variance 

F.  Hamilton  Conservation  Commission 
Determination  of  Applicability 

G.  Hamilton  Planning  Board  Covenant  F  and  H 

H.  Hamilton  Board  of  Health 

I.  Hamilton  Planning  Board 

Certification  of  Approval  for 
Rock  Maple  Flexible  Sub-division 


J. 

New  England  Telephone 

K. 

Abutter  Agreements 

L. 

Covenants 

M 

Easements 

N. 

Environmental  Assessment 
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O  Hamilton  Board  of  Health 

P.  Land  Court 

Q.  Andover  Engineering 

1987-  1988 


Hamilton  Planning  Board  Extension  of  Plan  September  18,  1996 
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FAMILY  HISTORY 

GEORGE  vonLENGERKE  MEYER  —  father 

Born:   Boston,  Massachusetts,  June  24,  1858 
Died:   Boston,  Massachusetts,  March  9,  1918 

1900-1905    AMBASSADOR  TO  ITALY 

Appointed  by  President  William  McKinley 
Senate  confirmed,  December  14,  1900 

1905-1907    AMBASSADOR  TO  RUSSIA 

Appointed  by  President  Theodore  Roosevelt,  Jr. 
Senate  confirmed,  March  8,  1905 

1907-1909    POSTMASTER  GENERAL 

Served  in  President  Theodore  (Teddy)  Roosevelt's 
Cabinet 

1909-1913    SECRETARY  OF  THE  NAVY 

Served  in  President  William  Howard  Taft's  Cabinet 

1913-1918    FINAL  YEARS 

Director,  Merchants  National  Bank  of  Boston 
Board  of  Overseer,  Harvard  College 

At  the  death  of  Mr.  Meyer,  President  Roosevelt  wrote  to  Mrs.  Meyer: 

"He  was  as  loyal  and  devoted  a  friend  as  ever  lived; 
he  possessed  that  fine  courage  and  fearless  uprightness 
of  character  which  mark  only  the  few  among  all  whom  we 
meet  on  our  way  through  life;  and  he  was  a  singularly 
useful  public  servant.   I  prized  his  friendship 
greatly. " 

GEORGE  vonLENGERKE  MEYER  II  —  son 

WORLD  WAR  I  —  CAPTAIN,   U.  S.  NAVY 

GEORGE  vonLENGERKE  MEYER  III  —  grandson 
WORLD  WAR  II  —  DIED,  S.S.  BARTON,   U.  S.  NAVY 

JOHN  F.  SWEENEY.  JR.  —  great  grandson 

CAPTAIN  U.  S.  ARMY  —  GREEN  BERET,  SPECIAL  FORCES,  U.  S.  ARMY 

JOINT  SERVICES  COMMENDATION  MEDAL 


185 


iU 


^    \H.-^ 


t3         ^-^r^^.-^  ,  a     \  V-!'   '     '   I      v.,     I 


fc  .-|vcn-n 


\ — » '  \;    \  ■ 


*-SITE    6 


SITE    5 


-SITE    4 


SITE    3 


*rTE    2 


SITE    1 


186 

TOWN  OF  HAMILTON 
PLANNING  BOARD 

HAMILTON,  MASS.  01936 


September  18,  1996 

Mr.  and  Mrs.  John  Sweeney 
24  Meyer  Lane 
Hamilton,  MA  01982 


Dear  Mr.  and  Mrs.  Sweeney: 

I  am  writing  to  you  on  behalf  of  the  Hamilton  Planning  Board  with  regard 
to  your  request  for  an  extension  of  the  approval  of  both  the  Special 
Permit  and  the  Definitive  Sclxiivi.-s  j  on  Plan  for  the  Rock  Maple  riexible 
Subdivision  in  Hamilton. 

At  their  meeting  on  Seplembor  ITth,  the  Board  voted  to  grant  a  renewal 
of  the  Special  fermit  and  the  Sulxli vision  approval.  The  Board  noted 
that  this  approval  runs  to  the  Maple  Leaf  Realty  Trust  and  Canadian 
Realty  Trust.  The  renewal  does  not  run  with  the  land,  but  rather  will 
be  null  and  void  upon  the  tronsfer  of  the  property. 

The  renewal  is  granted  on  Ll..;  basis  that  there  will  be  compliance  with 
all  the  conditions  of  the  iioxible  Plan  Subdivision  as  found  in  the 
Hamilton  Zoning  Bylaw,  Section  V.A. 12,  other  than  those  conditions  which 
were  waived  by  the  Certification  of  Approval  for  Rock  Maple  t'lexibic 
Plan  Subdivision,  Definitive  Subdivision  Plan  and  Special  Permit 
document  dated  March  31,  190!- 

If  you  have  any  question.",  T  ran  be  reached  at  168-5570.   I  work  part 
time  for  the  Planning  Board;  • y  hours  are  Monday  through  Wednesday  from 
noon  to  4:30  and  Monday  evc/iiiigs  from  7  to  9. 


Yours  truly, 

Evelyn   Shujiian 
Planning   Co-ordinator 
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HAMILTON  PLANInIING  DOARD  AGENDA  SEPTEfjBER  1 7 ,  1996 


7:00  PM  Rhetta  and  John  Sweeney  present  to  discuss  the 
status  of  their  previously  approved  Flexible 
Subdivision  Plan  off  Meyer  Lane  and  Bay  Road 

\ 
7:15  PM  SPR  Hamil'  n  Gardens  Follow-up  on  Zoning  Board  of 

Appeals  meeting  of  Sept.  10,  1996;  Public 

Hearing  has  been  continued  to  Sept.  24. 


7:30  PM  Discussion  of  Phil  Herr  meeting  and  Master  Plan 

Approve  minutes:  Auqust  20th  and  September  3rd  meetings 
Other:   New  Minutes  Secretary  needed 

Upcoming  Meeting  D;  ".os:   October  1  and  15 
Special  Town  Mc^.  ^  .ng:   October  21 
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TO: 

RE: 


:(i  i  nU6:-2l+l4 


HA-.":-TON  PLANNING  BOARD 

TOWN  HALL 
;  lAMILTON.  MASS.  019 J6 


\ 


Whom  It  May  Conccin 

Subdivision  Plan  nr.d  Special  Permit  for  Rock  Maple  Flexible 
Plajf  Subdivisio;-.  ' 

DATE:   May  2A.  1990 


The  Hamilton  Pla: 
approval  of  the  Def init ; 
Rock  Maple  Estates  Fler 
been  voted  on  Feb.  22, 
extension  (as  did  the  i . 
"Certification  of  Appii  . 
a  separate  four-page  c) 
the  Planning  Board  on  h! 
that  open  space  parcel 

This  extension  : 
Registry  of  Deeds. 


conditionally 
•  Board  hereby* extends  for  two  years  its 
subdivision  Plan  and  Special  Permit  for  the 

Subdivision  Pldn,  said  approval  having 
,  acid  endorsed  on  March  21,  1988.   The 
inal  approval)  remains  subject  to  the 
tor  Rock  Maple  Flexible  Plan  Subdivision", 
It  dated  March  31,  1988  and  endorsed  by 
-3,  1988.  This  extension  is  conditional  upon  requirement 
■:  be  conveyed  to  Land  Trust  before  new  dwellings  permitted. 
be  filed  with  the  Essex  County 


Signed, 


M  P/^^sjt^... 


Ly.l&JWM  5.  (UK^c^ 


r2i 


/^^S  ^^^ 


3 


hiccoU^.z:z: 


Hamilton  Planning  Board 
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TOWN  OF  HAMILTON  ^qW  N  CLERK'S  OFFICE 


PLANNING  BOARD  "^'ifitil'LTON  MASS 

A  TRUE  COPY,  AneSTj  HAMILTON.  HA5b 

HAMILTON.  MASS.  01936 


HELEN  n  BOYLeS  C  M.C. 
HAMILTON.  MASS. 

Feb  24    I  nPH'BH 


^  FORM  H  /  1         /- 

TOWN  cLcr.<,  H.^.MlLTON       (Rg//S/.e  Plaa/  Sl 


CERTIFICATE  OF  NOTICE  TO  TOWN  CLERK  OF  APPROVAL  OF  DEFINITIVE  PLAN 

This  form  is  intended  to  satisfy  the  requirements  for  certification 
to  Tovm  Clerk  of  Planning  Board  action,  as  set  forth  in  MGL  Ch.  Al, 
Sec.  81-U,  paragraph  2;  Sec.  81-X,  item  1;  and  Sec.  81-BB,  paragraph  1. 

Certification  of  Planning  Board  approval  shall  also  be  endorsed  on 
Definitive  Plan,  along  with  reference  to  any  covenants,  conditions, 
qualifications  and  specifications.   This  Form  is  not  a  substitute  for 
the  wording  of  the  Board's  approval  vote. 

Date  ^1^3.         19  5r-.r 


uaoit/'S/ti/ 


The  undersigned,  being  a  majority  of  the  Planning  Board  of  the 
Town  of  Hamilton,  Massachusetts,  hereby  certify  that  the  following 
Definitive  Plan  is  approved  for  subdivision  in  accordance  with  the 
Hamilton  Subdivision  Regulations 


Name  of  Subdivi 
Address 


der  ^pJAyi  >  nl/ui-ftt    Sicf^fcy 


Location  of    land  Uiwet'^   /'JajfT  foMe     C>/m    l>^j/  ^Oao^  OfifoS/k    l/ijil  S^^Oi^ 

Subdivision  nam&  Hoik Mgnk  B^^hS>         Plan  date  {((qI  (;  fl      (rev. )  nljiS  Itt 

Approval   conditions,    qualifications   and   specifications   to  which   the 
approval   is    subject:  Sub]^i-f-     h'^^Sohifdfk^j     anfyen,4>^,t    ff   fiw'>repf>e,'  4>,^/-f^ 

Mr  OMc/  Mr^     U/ffflri    /"<■   ^A/<'f/./oy     fa  (fiu4.fi  J^    at^  i/ieu/ J>fo ^jTc ^it^  ; /^    a//  . 


Signatures  of  majority  of  Planning  Board      iAiClii^^        !> 


f 

Town  Clerk  receipt  date  (Certified  copy  to  applicant) 
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EASEMENTS 


I  COMMON  DRIVEWAY  MAINTENANCE 

AND  EASEMENT  AGREEMENT   SITE  2,3,4 

II  COMMON  DRIVEWAY  MAINTENANCE 

AND  EASEMENT  AGREEMENT    SITE  5,  6 

III.  UTILITY  EASEMENT     SITE  1-6 
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COMMON  DRIVE  MAINTENANCE 
AND  EASEMENT  AGREEMENT 

AGREEMENT  made  this     day  of  ,  1988,  by  and 

between  Rhetta  B.  Sweeney,  Trustee  of  Maple  Leaf  Realty  Trust, 
u/d/t  dated  March  20,  1986,  and  recorded  with  the  Essex  South 
District  Registry  of  Deeds  in  Book  8168,  Page  399,  and  Trustee  of 
Canadian  Realty  Trust,  u/d/t  dated  November  15,  1985,  recorded 
with  said  Registry  in  Book  8166,  Page  354  (hereinafter  referred  to 
as  "Sweeney"),  and  ,  husband  and 

wife,  both  of  Massachusetts  (hereinafter  referred  to 

as  "         " )  . 

WHEREAS,  Sweeney  owns  the  real  property  shown  as  Lot  5  on  a 
plan  entitled  "Rock  Maple  Flexible  Subdivision  Plan,  Hamilton, 
Mass.",  dated  January  6,  1988,  recorded  with  said  Registry,  Plan 
Book      ,  Plan     (hereinafter  referred  to  as  the  "Plan"); 

WHEREAS,  has  this  day  acquired  from  Sweeney  the 

land  shown  as  Lot  6  on  the  Plan;  and 

WHEREAS,  Sweeney  and  desire  to  cause  said  Lots 

5  and  6  to  share  an  existing  driveway,  located  within  an  area 
shown  as  "Common  Drive"  on  the  Plan,  which  has  been  constructed 
over  said  Lots  5  and  6  to  provide  access  from  Meyer  Lane 
(hereinafter  referred  to  as  the  "Common  Drive");  and 

WHEREAS,  Sweeney  and  desire  to  establish 

and  determine  their  rights  and  obligations  with  respect  to  the 
Common  Drive. 

NOW,  THEREFORE,  in  consideration  of  One  ($1.00)  Dollar  and 
other  good  and  valuable  consideration  paid  by  each  of  the  parties 
hereto  to  the  other,  the  receipt  and  sufficiency  of  which  is 
hereby  acknowledged, 

IT  IS  AGREED  AS  FOLLOWS: 

1.  Description  of  Easements.   Sweepey  grants  to  , 
for  the  benefit  of  said  Lot  6,  the  perpetual  right  and  easement 
over  that  portion  of  said  Lot  5  located  within  the  Common  Drive 
for  pedestrian  and  vehicular  access  and  egress  to  and  from  said 
Lot  6  and  Meyer  Lane.               grants  to  Sweeney,  for  the 
benefit  of  said  Lot  5,  the  perpetual  right  and  easement  over  that 
portion  of  said  Lot  6  located  within  the  Common  Drive  for 
pedestrian  and  vehicular  access  and  egress  to  and  from  said  Lot  5 
and  Meyer  Lane. 

2.  Contribution  of  Maintenance.   The  present  and  future 
owners  of  said  Lots  5  and  6  shall  share  equally  in  the  cost  and 
expense  of  maintaining  the  Common  Drive.   The  owner  of  said  Lot  6 
shall  not  be  obligated  to  share  in  the  payment  of  such  cost  and 
expense  until  a  Building  Permit  issues  from  the  Town  of  Hamilton 
with  respect  to  said  Lot. 
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COVENANTS 

I.  CONSERVATION  RESTRICTION 
TO 

THE  HAMILTON -WEN HAM  OPEN  LAND  TRUST,  INC. 
A  MASSACHUSETTS  CHARITABLE  CORPORATION 

II.  DECLARATION  OF  COMMON  SCHEME  RESTRICTIONS 
LOTS  1-6 
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DECLARATION  OF  COMMON  SCHEME  RESTRICTIONS 

FOR  LOTS  1  THROUGH  6 

ROCK  MAPLE,  HAMILTON,  MASSACHUSETTS 

WHEREAS,  Rhetta  B.  Sweeney,  of  Hamilton,  Essex  County, 
Massachusetts,  Trustees  of  Maple  Leaf  Realty  Trust  u/d/t  dated 
March  20,  1986  and  recorded  with  the  Essex  South  District 
Registry  of  Deeds,  Book  8168,  Page  399,  and  Trustee  of  Canadian 
Realty  Trust  u/d/t  dated  November  15,  1985,  and  recorded  with 
said  Registry,  Book  8166,  Page  354  (hereinafter  referred  to  as 
"Developer")  owns  the  land  in  said  Hamilton,  shown  as  Lots  1 
through  6  (hereinafter  referred  to  as  the  "Lots")  on  a  plan 
entitled  "Rock  Maple  Flexible  Subdivision  Plan,  Hamilton,  Mass.", 
dated  January  6,  1988,  revised  and  recorded 

herewitli  (hereinafter  referred  to  as  the  "Plan");  and 

WHEREAS,  Developer  desires  to  insure  orderly  development  of 
the  Lots  and  preservation  of  the  value  and  amenities  thereof;  and 

WHEREAS,  Developer  desires  to  subject  the  Lots  to  the  cove- 
nants and  restrictions  hereinafter  set  forth  for  the  benefit 
of  the  Lots  and  the  owners  thereof. 

NOW,  THEREFORE,  the  Developer  declares  for  the  benefit  of 
Developer  and  Developer's  successors  and  assigns,  and  for  the 
benefit  of  the  owners  from  time  to  time  of  the  Lots,  that  the 
Lots  are  and  shall  be  held,  transferred,  sold,  conveyed,  devised, 
inherited  and  oo-cupied  subject  to  and  with  the  benefit  of  the 
covenants  and  restrictions  as  follows: 

1.   APPROVAL  OF  PLANS. 

A.  Plan  Preparation.   All  "site  development"  and 
"building  development"  plans  (as  hereinafter  described]  shall  be 
"custom"  plans  prepared  by  Massachusetts  registered  architects 
and/or  Massachusetts  registered  landscape  architects. 

B.  Site  Development  Plans.   The  owner  of  any  of  the 
Lots  shall  submit  to  Developer,  from  time  to  time,  all  site 
development  plans  for  Developer's  review  and  comment.   Such  site 
development  plans  shall  in  any  case  show  in  generalized  terms  the 
location  of  structures,  driveways  and  other  paved  areas,  fences, 
grades  and  site  utilities,  new  trees  and  shrub  massing,  and  shall 
include  preliminary  architectural  plans  and  illustrations, 
including  a  perspective  sketch  with  shadows  indicating  building 
configuration  aiul  materials.   Within  thirty  (30)  days  of  the  sub- 
mission of  such  plan.  Developer  agrees  that  it  shall  certify  in 
recordable  for;:  that  (a)  it  approves  the  plan;  (b)  it  disapproves 
the  plan  as  submitted,  in  which  case  it  will  give  such  owner  the 
reasons  for  such  disapproval,  in  writing,  along  with  written 
suggestions  for  modification  whereby  such  plan  may  be  made  accep- 
table; or  (c)  it  acknowledges  receipt  of  the  plan  and  neither 
approves  nor  di5;approves  the  plan.   Any  failure  so  to  act  in  a 
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HAMILTON  PLANNING  BOARD 

TOWN  HALL 

HAMILTON,  MASS.  01936 


CERTIFICATION  C:'  APPROVAL  FOR  ROCKMAPLE  FLEXIBLE  PI   l  SUBDIVISION, 


DEFINITIV;:  SUBDIVISION  PLAN  AND  SPECIAL  PERMIT 


MARCH  31,  1988 


On  Feb.  22,  1988,  the  Hamilton  Planning  Board  voted  to  approve 
both  the  Special  Permit,  under  Zoning  By-law  Sec.  V.A.12  and  VIII. C, 
and  the  Definitive  Subdivision  Plan,  under  M.G.L.  Ch.  41,  Sec.  81-U 
and  the  Hamilton  Ev.jdivision  Regulations,  of  the  Rock  Maple  Flexible 
Plan  Subdivision,    '.jject  to  the  provisions  set  forth  in  this  approval 
certificate.   NoL.:    of  the  approval  vote  was  filed  with  the  Town  Clerk 
on  Feb.  24,  1988,  (per  Hamilton  Subdivision  Regulations  and  M.G.L.  Ch.  41, 
Sec.'s   81U,  81-X  and  81-BB) ,  and  the  appeal  period  passed  without  appeal. 
The  Planning  Board  endorsed  the  plan  on  March  21,  1988. 

The  plan,  cnlitled  Rock  Maple  Flexible  Plan  Subdivision,  Sheets 
1  through  5,  is  d;.'-jd  1/6/88,  revised  2/12/88  and   3/11/88,  and  shows 
land  owned  by  Cai^;.  lian  Realty  Trust  and  Maple  Leaf  Realty  Trust, 
Rhetta  Su'ocney,  T:   tee.   The  development  was  engineered  by  Andover 
Enginecri;.  J  and  i; .   jn  Co.,  Inc. 


The  Special 
all  the  notes  she, 
easements,  restri>. 
listed  below;  and 
certificate  and  t" 
recorded  with  the 
on  the  plan  by  Z: 
the  plan  r.r.d  Appi 
and  devclv.::crs  a. 
which  future  use 
of  any  lot  v.-ithi:: 
allowed  \,iLhout  . 
future  rr.cdif icatl... 
open  space  under  f' 
of  dwelling  unit'. 

Tl.o  legal 
subdivici.-.;i  arc: 

1)  Concc.  .  ..tion  . 
ting  the  ^--.-..rao:'.  - 
portions  ^f  let. 

2)  Variai.;a  allc 
and  6,  protectee:  . 
Hamilto;.  Bd.  of  .' . 

3)  Special  Pcrr.-,i, 
approved  liv  the  : 

4 )  Commor.  C r ivc..-: 
as  file.:  ..It!;  t;. 


.  -mit  and  Subdivision  Approval  are  granted  subject  to: 
..  on  all  five  sheets  of  the  plan;  all  the  covenants, 
tions  and  agreements,  variances  and  Special  Permits 
the  following  waivers  and  conditions.   This  approval 

performance  guarantee  (Covenant  or  bond)  shall  be 
.  -ck  Maple  plan,  or  at  a  location  clearly  referenced 
and  Page,  and  all  lot  deeds  shall  clearly  reference 
1  Certificate,  to  ensure  that  all  subsequent  owners 
:lly  informed  of  the  restrictions  and  conditions  to 
this  property  is   subjected.  No  further  subdivision 
J  Rock  Maple  Flexible  Plan  Subdivision  shall  be 
.iton  Planning  Board  approval  of  the  change,  and  no 
..  ;uay  result  in  diminution  of  the  area  of  the  common 
.  .servation  Restriction,  or  in  increase  of  the  number 
..  the  land  within  the  subdivision. 

.ents  which  govern  future  use  of  the  land  within  this 

icition,  per  M.G.L.  Ch.  184,  Sec.  31  et  seq,  protec- 
space  required  by  Zoning  Sec.  V.A.IZ-f,  located  on 

.d  6; 

common  open  space  to  be  owned  as  part  of  lots  4 

jaid  Conservation  Restriction,  issued  by  the 

als  on  March  2.6,  1988; 

r  three  lots  (Lots  2,3,4)  to  share  a  common  driveway, 
ilton  Planning  Bd.  on  I  /IS"/ 88; 

intenance  and  Easement  Agreement  for  lots  2,3  and  4, 

nnning  Bd.   on  1 /25'/88; 


(continued) 
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New  England  lelephone 

'.  Company 


Ms.  Rhetta  B.  Swocp.oy 
24  Meyer  I.ane 
Hamilton,  Mass.   c;')36 

September  28,  1900 

Dear  Ms.  Sweeney: 

Enclosed  plOri::o  find  two  easements  necessary  for 
underground  teler^  ne  service  on  the  20'  right  of  way  adjacent 
to  776  IJ.r/  Koad,     llton  to  #24  Meyer  Lane. 

If  said  oaaerr.  .-o  meet  with  your  approval  please  execute 
same  and  return  to  this  office  for  recording  purposes. 

Please  call  n-.o  collect  at  381-6438  if  you  have  any 
questions  regarding  said  easements.   Thank  you. 


Very  truly  yours. 


John  C.  Davis 


W^ 


Oah^^ 
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ABUTTER  AGREEMENTS 

I.  HAROLD  KILEY 

II.  ARTHUR  D.  WEEKES,  III 


197 


AGREEMENT 

AGREEMENT  made  this  18th  day  of  February,  1988,  by  and  be- 
tween Arthur  D.  Weekes,  III,  of  Hamilton,  Essex  County,  Massachu- 
setts (hereinafter  referred  to  as  "Weekes"),  and  Rhetta  B. 
Sweeney,  Trustee  of  Maple  Leaf  Realty  Trust  and  Canadian  Realty 
Trust  (hereinafter  referred  to  as  "Sweeney"). 

WHEREAS,  Sweeney  owns  a  tract  of  land,  together  with  the 
buildings  thereon,  shown  as  Lots  1  through  6  (hereinafter 
referred  to  as  the  "Sweeney  Property")  on  a  plan  entitled  "Rock 
Maple  Flexible  Subdivision  Plan-Hamilton,  Mass."  (hereinafter 
referred  to  as  the  "Flexible  Plan");  and 

WHEREAS,  Weekes  owns  the  real  property  which  abuts  the 
Sweeney  Property  on  the  Southwesterly  side  thereof  (hereinafter 
referred  to  as  the  "Weekes  Property");  and 

WHEREAS,  Sweeney  has  applied  for  a  "Flexible  Subdivision 
Plan  Permit"  from  the  Planning  Board  of  the  Town  of  Hamilton  in 
accordance  with  applicable  provisions  of  the  Hamilton  Zoning  By- 
Law  and  Massachusetts  General  Laws,  Chapter  41,  Section  81T 
based  upon  the  Flexible  Plan; 

WHEREAS,  Weekes  has  certain  concerns  regarding  the  Flexible 
Plan;  and 

WHEREAS,  the  parties  have  agreed  to  modify  the  Flexible  Plan 
and  to  do  certain  other  things  in  order  to  address  the  concerns 
of  V'Jeekes. 

NOW,  THEREFORE,  in  consideration  of  One  {?1.00)  Dollar  and 
other  good  and  valuable  consideration  paid  by  each  of  the  parties 
hereto  to  the  other,  the  receipt  whereof  is  hereby  severally 
acknowledged,  it  is  agreed  as  follows: 

1.   RESTRICTIVE  COVENANTS  FOR  THE  BENEFIT  OF  WEEKES. 
Sweeney  shall  execute  and  deliver  to  Weekes,  in  form  suitable  for 
recording  at  the  Essex  South  District  Registry  of  Deeds,  simulta- 
neously with  the  recording  of  the  Flexible  Plan,  a  set  of 
Restrictive  Covenants  burdening  the  Sweeney  Property  for  the 
benefit  of  the  Weekes  Property,  including  the  following: 

(a)   The  dwelling  to  be  built  on  Lot  4,  as  shown  on 

the  Flexible  Plan,  shall  not  be  placed  on  said 

Lot  4  at  a  location  higher  than  existing  elevation  one 

hundred  nineteen  (119')  feet,  as  shown  on  the  Flexible 

Plan,  and  no-por-t  ion  ■crf' said  "aw^ling  chall  o)ctend -treyon"d 
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AGREEMENT 


AGREEMENT  made  this  14th  day  of  March,  19S8,  by  and  between 
Harold  Kiley,  of  Hamilton,  Essex  County,  Massachusetts  (herein- 
after referred  to  as  "Kiley"),  and  Rhetta  B.  Sweeney,  Trustee  of 
Maple  Leaf  Realty  Trust  u/d/t  dated  March  20,  1986  and  recorded 
with  the  Essex  South  District  Registry  of  Deeds,  Book  8168,  Page 
399,  and  Trustee  of  Canadian  Realty  Trust  u/d/t  dated  Novemb.jr 
15,  1985,  and  recorded  with  said  Registry,  Book  8166,  Page  354 
(hereinafter  referred  to  as  "Sweeney"). 

WHEREAS,  Sweeney  owns  a  tract  of  land,  together  with  the 
buildings  thereon,  shown  as  Lots  1  through  6  (hereinafter 
referred  to  as  the  "Sweeney  Property")  on  a  plan  entitled  "Reck 
Maple  Flexible  Subdivision  Plan,  Hamilton,  Mass.",  dated 
January  6,  1988  (hereinafter  referred  to  as  the  "Flexible  Plan"); 
and 

WHEREAS,  Kiley  owns  the  real  property,  which  abuts  the  Sweeney 
Property  on  the  Southwesterly  side  thereof  (hereinafter  referred 
to  as  the  "Kiley  Property");  and 

WHEREAS,  Sweeney  has  been  granted  definitive  approval  for  a 
"Flexible  Subdivision  Plan  Permit"  from  the  Planning  Board  of  the 
Town  of  Hamilton  in  accordance  with  applicable  provisions  of  the 
Hamilton  Zoning  By-Law  and  Massachusetts  General  Laws,  Chapter 
41,  Section  81T  based  upon  the  Flexible  Plan;  and 

WHEREAS,  Kiley  has  certain  concerns  regarding  the  construc- 
tion of  the  drainage  facilities  as  shown  on  the  Flexible  Plan; 
and 

WHEREAS,  Sweeney  has  agreed  to  do  certain  things  in  order  to 
address  the  concerns  of  Kiley. 

NOW,  THEREFO.^.E,  in  consideration  of  One  (SI. 00}  Dollar  an-.l 
other  good  and  valuable  considei^ation  paid  by  each  of  the  parciers 
hereto  to  the  other,  the  receipt  whereof  is  hereby  severally 
acknowledged,  it  is  agreed  as  follows: 

1.   Sweeney  and  Kiley  agree  that  the  drainage  systems  shall 
be  constructed  by  Sweeney  as  shown  on  the  Flexible  Plan,  and  other- 
wise in  compliance  with  the  requirements  of  the  Town  of  Hamilton 
Planning  Board.   If,  within  a  reasonable  time  after  the  comple- 
tion of  said  drainage  systems,  not  to  exceed  six  (6)  months,  said 
drainage  systems  have  not  had  a  material  adverse  impact  upon  Che 
Kiley  Property,  said  drainage  systems  shall  remain  in  place  as 
constructed,  and  neither  party  hereto  shall  have  any  further  rights 
or  obligations  hereunder. 
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ANPOVER  ENGINEERING  &  DESIGN  CO.,  INC- 

29  BLUEBERRY  HILL  LANE  NO.  ANDOVER.  NW  0I84S  TELEPHONE  (617)  682-5505 


HAMILTON 
SOILS  TESTS 


Tested  By:   Vernon  J.  LeBIanc 
In  The  Presence  Of:   Martin  Fair 
Date:  April  19,  1988 


Perc  Tests        88-1  (Lot  6) 

9"  to  6'i  in  6  Minutes 

Grade  Elev.  -  53.0 

Bottom  Elev.  -  47.7 

Rate:   2  Minutes 

Per  Inch 

Pervious  Material 


88-2  (Lot  4) 

10"  to  8"  in  31  Min. 
8"  to  5"  in  118  Min. 
Grade  Elev.  -  117.0 
Bottom  Elev.  =  112.7 
Rate:  39  Minutes 
Per  Inch 
Impervious  Material 


88-3  (Lot  A) 

8"  to  4"  in  78  Minutes 

Grade  Elev.  -  125.0 

Bottom  Elev.  -  122.0 

Rate:  20  Minutes 

Per  Inch 

Pervious  Material  (According 

to  Title  5) 
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Subdivision  name 


TOWN  OF  tIAMIl.TON,  MASS.  (Page  one  of  three) 

PLANNING  BOARD:  FORM  F 

COVENANT 
(One  com;Jleted  form  and  two  copies  thereof  shall  be  filed  with  the  Planning  Board). 

The  undersigned  (name/address  of  subdivision  owMer(s)) 


having  submitted  to  the  Hamilton  Planning  Board  a  Definitive  Plan  of  a  subdivision 

entitled ,  dated ,  Sections ,  Sheets_ 

designed  by 


does  hereby  covenant  and  agree  with  said  Planning  Board,  and  the  successors  in  office 
of  jaid  Planning  Board,  in  consideration  of  the  Planning  Board  approving  said  plan 
without  requiring  a  performance  bond,  and  in  consideration  of  one  dollar  in  hand  paid, 
receipt  of  which  is  hereby  acknowledged,  THAT: 

1)  the  undersigned  represents  and  covenants  that  the  undersigned  is/are  the  record 
owner(s)  In  fee  simple  of  all  the  land  included  in  the  aforesaid  subdivision,  and 
that  there  are  no  mortgages  of  record  or  otherwise  of  any  of  said  land,  except 
such  as  are  described  below  and  subordinated  to  this  contract,  and  that  the  present 
holders  of  said  mortgages  have  assented  to  this  contract  prior  to  its  execution 

by  the  undersigned; 

2)  the  undersigned  vn  1 1  not  convey  any  lot  in  the  subdivision  except  by 
mortgage  deed  or  erect  or  place  any  permanent  building  on  such  lot 

a)UNTIL  the  construction  of  ways  and  the  installation  of  municipal  services 
in  srid  subdivision  has  been  completed 

1)  as  shown  on  said  Definitive  Plan  and  accompanying  agreements  and 
documents,  and  as  qualified  by  the  Planning  Board  Certificate  of  Approval 
of  said  Plan,  AND 

2)  in  accordance  with  all  applicable  provisions  of  the  Hamilton  Subdivision 
Regulations, 

b)  OR  UNTIL  a  performance  bond  securing  any  uncompleted  ways  and  services  in  said 
subdivision  has  been  accepted  by  said  Planning  Board  in  lieu  of  completion, 

PROVIDED  THAT  a  mortgagee  who  acquires  title  to  the  mortgaged  premises  or  part 
thereof  by  foreclosure  or  otherwise  may  sell  any  such  lot  subject  to  that  portion 
of  this  Covenant  which  provides  that  no  lot  so  sold  shall  be  built  upon  until 
such  ways  and  services  have  been  provided  to  serve  said  lot; 

AND  PROVIDED  THAT  nothing  herein  ".hall  be  deemed  to  prohibit  a  conveyance 
subject  to  this  covenant  by  a  single  deed  of  the  entire  parcel  of  land  shown 
on  the  Definitive  Plan,  or  of  all  the  lots  not  previously  released  by  the 
Planning  Board  without  first  providing  such  ways  and  services; 

(continued) 
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OWNER'S 

DUPLICATE  CERTIFICATE 

OF  TITLE 

LAND    COURT 

SOUTHREN  REGISTRY  DISTRICT 

OF 

ESSEX  COUNTY. 

SALEM.  MASSACHUSETTS 

55641 
No. 


Date  of  Registration 

March  20.    1986 

Rhetta  B.  Sweeney.  Trustee 

Owner 

2365 


Land  Court  Case  No.. 


NOTE 

This  certificate  must  accompany  every  instrument 
relating  to  this  property  which  is  presented  at  the  Regis- 
try of  Deeds. 

This  certificate  should  be  mailed  or  delivered  to  this 
office  upon  request  when   an  involuntary  instrument 
affecting  this  property  is  registered,  so  that  the  same 
may  be  noted  hereon 

If  it  is  lost,  a  petition  for  new  certificate  should  be 
filed  at  once  in  the  Land  Court  at  Boston. 


JOHN    L.    O'BRIEN,    JR. 

Register  of  deeds 

SALEM.    MASSACHUSETTS 
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Form  2 


Commonwealth 
of  Massachusetts 


OEQeFil«No 

(To  b«  (KoviOed  by  OEQE) 

City/Towo         Hamilton 

Sweeney 


Applicant . 


Determination  of  Applicability 
Massachusetts  Wetlands  Protection  Act,  G.L.  c.  131,  §40 

TOWN  OF  HAMILTON  -  CHAPTER  XVI 


Prom    Hamilton  Conservation  Commission 

To Rhetta  B.  Sweeney 

(Name  of  person  making  request) 

.^^    2A  Meyer  Lane,  Hamilton  01936    . 
Address i . A 

This  detennination  is  issued  and  delivered  as  follows: 
D    by  hand  delivery  to  person  making  request  on 


Issuing  Authority 


( Name  of  property  owner ) 

776  Bay  Road  and   24  Meyer  Lane 


XEX   by  cBHHiaHnail  KaiKmUiJfcafMJtffipafcXffiCM      REGULAR  MAIL      1/14/88 


Pursuant  to  the  authority  of  G.L  c.  131.  §40.  the . 


.(date) 
.(date) 


has  conskJered  your  request  for  a  Determination  of  Applicability  and  its  supporting  documentation,  and  has 
nvade  the  following  determination  (check  whichever  is  applicable): 

This  Determination  is  positive: 

^  •  >S         ^®  ^®^  described  below,  which  includes  all/part  of  the  area  described  in  your  request,  is  an  Area 
Subject  to  Proteclkjn  Under  the  Act.  Therefore,  any  removing,  filling,  dredging  or  altering  of  that 
area  requires  the  filing  of  a  Notkre  of  Intent. 

See  "Plan  of  Land  in  Hamilton, Mass. " 
dated  April  30,  1987.  and  Revised 
December  4,  1987."  As^ agreed  upon  on 
site  visit  'l2/5"/87. 

2.  O  The  work  described  t)€low.  which  includes  all/part  of  the  work  described  in  your  request,  is  within 
an  Area  Subject  to  Protection  Under  the  Act  and  will  remove,  fill,  dredge  or  after  that  area  There- 
fore, said  work  requires  the  filing  of  a  Notice  of  Intent. 


2-1 


EHectlve  11/1/87 


203 


mi  9492PC077 


Town  of  Hamilton 

TOWN   HALL 
HAMILTON,    MASSACHUSETTS    01936 


#03    of    1988 


RECIilVcO 
TOWN  CLERK'S  OFFICE 

HAMILTO.'J.  UASS. 

^PR  I    I)  51.  AH  '88 


BOARD  OK  APPEALS 


RECORD  OF  PROCEEDINGS  -  NOTICE  OF  DECISION 
(M.G.L.  c  40A,S  15) 


PETITIONER:  Rhetta  B.  Sweeney,  Trustee  of  Maple  Leaf  Realty  Trust 
and  Rhetta  B.  Sweeney,  Trustee  of  Canadian  Realty  Trust 
PROPERTY  ADDRESS:   24  Meyer  Lane  and  776  Bay  Road  i 

RELIEF  SOUGHT  Variance  from  Section  V  A  -  12  of  the  Zoning  By-Law; 


PURSUANT  TO:   Section  VA-il2 

PETITION  FILED  WITH  TOWN  CLERK:   February  8,  1988 
DULY  NOTICED  PUBLIC  HEARING  HELD:  March  23,  1988 

PUBLIC  HEARING  CONTINUED  TO:   March  26,  1988 

SITE  VISIT:  March  26,  1988 

DATE  OF  DECISION:   March  26,  1988 


C3 
CJ1 


DECISION  RENDERED:  Variance  granted  with  conditions 
Findings  of  Fact  :  i 

1.  The  intent  of  the  By-Law  is  being  met  by  having  a  Conservation 
Easement  granted  to  some  entity. 

2.  The  legitimate  interests  of  abutters  are  protected  by  the 
terms  of  the  easement. 
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Essex  County  Gas  ffl^Company 


May  26,  1988 

Mr.  Vernon  LeBlanc 

29  Blueberry  Hill  Lane 

North  Andover,  Mass.  01845 

Dear  Mr.  LeBlanc: 

Thank  you  for  the  opportunity  to  discuss  the  use  of  natural  gas  in  the 
6-lot  subdivision.  Rock  Maple  ,  off  Bay  Road  in  Hamilton.   I  wish  you  much 
success  and  look  forward  to  the  opportunity  of  meeting  you  and  working  with 
you. 

In  order  for  Essex  County  Gas  Company  to  provide  the  Rock  Maple  Sub- 
division with  natural  gas,  we  must  request  a  non-refundable  contribution  of 
Three  Thousand  (53,000.00)  Dollars  to  be  paid  to  Essex  County  Gas  Company 
prior  to  the  start  of  construction. 

The  Essex  County  Gas  Company  will  install  a  gas  main  into  the  subdivi- 
sion along  the  utility  easement,  provided  by  the  developer.  Gas  services  to 
lots  2,    3,  4  and  6  will  also  be  installed  when  said  lots  require  natural  gas. 

All  construction  work  done  by  the  Gas  Company  will  be  done  under  "normal 
construction  conditions,"  which  term  shall  mean  no  frost,  no  ledge  and  no 
wetlands  restrictions.   Any  pipeline  installation  between  December  1st  and 
March  31st  of  any  year  or  combination  of  years  will  be  conditioned  upon  the 
trench  being  supplied  by  the  developer. 

Please  advise  me  as  soon  as  you  have  reached  a  decision  regarding  the 
aforesaid  terms,  in  order  that  the  gas  installation  plans  may  be  drawn  and 
the  necessary  steps  can  be  taken  to  insure  a  timely  installation. 

Thank  you  for  your  interest  in  using  natural  gas  in  your  project.  If 
you  have  any  questions,  please  call. 


David  Newsham 
Residential  Marketing  Representative 


7  NORTH  HUNT  ROAD  •  P.O.  BOX  SOO  .  AMESBURY,  MA  01913-0800  •  617-374-6311/388-4000 
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Massachusetts  Electric  Company 

Massachusetts  Electric  Maiden.  M»sachlseii$  02148-7384 


May   2,   1988 


Rock  Maple  Subdivision 

C/0  Andover  Engineering  s  Design  Company,  Inc. 

29  Blueberry  Hill  Lane 

North  Andover,  Massachusetts  01845 

Attention:     Vernon  LeBlanc 

Dear  Mr.   LeBlanc: 


Enclosed  please  find  Service  Agreements    (3)   for  the  installation 
of  an  underground  primary  distribution  system  to  serve  Rock  Maple 
Subdivision  in  Hamilton,  Massachusetts .     Please  review  the  agreements 
and  if  the  terms  and  conditions  are  agreeable  to  you,  please  sign  all 
copies  and  return  to  this  office  with  a  check  for  $8,772.24  in  accordance 
with  company  Policy  113    (.copy  enclosed}  .      Upon  receipt,    the  Massachusetts 
Electric  Company  will  commence  planning  said  electric  system. 

We  are  also  in  need  of  a  copy  of  the  deed  to  your  property  for  the 
drawing  of  easements  for  company  equipment  to  be  located  throughout  the 
site. 

If  you  have  any  questions,  please  contact  me  at  927-3000,   extension 
365. 

Sincerely,  P\ 


fbutL  CLyuu 


U4A->uU>-o 


Beth  Anne  Guerriere 

Commercial   &  Industrial  Services 

Representative 


BAG:bs 
Enclosures 


A  New  England  Electric  System  company 
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NO.  J-20384 


cUIjF  (HmnmmmtaLtif  of  MuBBntl^oBtttB 


DEPARTMENT  OF  PUBLIC  WORKS 

PERMTT         HAMILTON 

Subject  to  all  of  the  terma,  conditions  and  restrictions  printed  or  written  below 
and  on  the  reverse  sids  hereof,  permission  is  hereby  granted  to  Ms.  Rhetta  Sweeney, 
2A  Meyer  Lane,  P.O.  Box  A13,  Hamilton,  Massachusetts  01936,  to  enter  upon  the  State  High- 
way layout  in  the  Town  of  Hamilton,  locally  known  as  Bay  Road  or  Route  lA  for  the  purpose 
of  doing  the  following:  1.)  the  closing  of  one  (1)  existing  residential  driveway, (2) the 
construction  of  one(l)  new  residential  driveway,  (3.)  the  construction  of  a  new  street 
approach  as  shown  on  the  attached  plan  revised  January  22,  1988,  titled,  Hamilton,  Massa- 
chusetts, prepared  by  Andover  Engineering  and  Design  Company,  Inc. 

No  equipment,  trucks,  etc.  shall  occupy  any  part  of  the  travelled  way  except  between 
the  hours  of  8:00  A.M.  and  4:30  P.M.  from  Monday  through  Friday.   Weekend  work  is  not 
permitted  under  the  terms  of  this  permit.  Also,  no  work  shall  be  allowed  on  the  day 
before  or  the  day  after  a  long  weekend  which  involves  a  holiday  without  the  permission 
of  the  District  Highway  Engineer. 

It  shall  be  the  responsibility  of  the  Grantee  to  contact  the  District  Highway 
Engineer  regarding  the  field  location  of  any  underground  traffic  control  devices 
on  this  project. 

Said  residential  driveway  shall  be  surfaced  with  Bituminous  Concrete,  Type  I  and  shall  be 
laid  in  two  courses  to  a  depth  of  three  inches,  after  rolling,  with  a  foundation  of  at 
least  six  inches  of  compacted  gravel.   The  finished  surface  shall  butt  into  and  not 
overlap  the  existing  highway  grade  at  the  road  edge. 

Said  street  approach  shall  be  surfaced  with  Bituminous  Concrete,  Type  I  and  shall  be 
comprised  of  a  3"  Class  I  Bituminous  Concrete  Base  Course  and  two(2)  IV  courses  of 
Class  I  Bituminous  Concrete  Pavement  for  a  total  depth  of  6"  with  a  foundation  of  at 
least  6"  of  compacted  gravel.   The  finished  surface  shall  butt  into  and  not  overlap  the 
existing  highway  grade  at  the  road  edge.   All  work  shall  be  done  in  accordance  with  the 
Commonwealth  of  Massachusetts  Department  of  Public  Works  Standard  Specifications  for 
Highways  and  Bridges. 

The  driveway  and  street  approach  shall  be  so  graded  that  no  water  shall  enter  the  layout 
nor  pond  or  collect  thereon,  including  the  roadway  surface. 

All  disturbed  areas,  such  as  sidcwniks,  curbing,  shoulder,  grass  plots,  shall  be  restored 
to  their  original  conditions. 

The  curb  corners  or  radii  may  be  painted  at  the  time  of  installation.   Said  curb  shall 
be  painted  yellow  only. 

The  curb  shall  be  placed  in  conjunction  with  or  immediately  following  the  completion 
of  the  driveway  surfacing. 

The  Grantee  shall  erect  standard  traffic  regulatory  warning  signs  according  to  the 
Standards  and  Specifications  of  the  Department.   Said  signs  shall  be  placed,  bear 
the  legends,  and  be  of  the  size  as  shown  on  the  sketch. 

The  part  of  the  drive  and  street  approach  located  within  the  limits  of  the  State  Highway 
shall  be  maintained  by  the  Grantee,  at  her  own  expense  and  to  the  satisfaction  of  the 
Engineer. 
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TOWN  Of   HAMILTON 

BOARD  OF  HEALTH 

HAMILTON,  MASS.  01936 


MEMORANDUM 

To:        Hamilton  Planning  Board 

From:      HamilCon  Board  of  Health 

Date:      February  18,  1988 

Subject:   Rock  Maple  Flexible  Subdivision 
Plan,  Hamilton,  Mass. 
Five  (5)  Sheets 
Date:    January  6,  1988 
Scale:   1"  =  sj' 


The  above  referenced  plan  is  hereby  conditionally  approved, 
is  conditioned  upon  compliance  with  the  following  items. 


Said  approval 


1.  That  a  statement  be  endorsed  upon  the  plan  to  the  effect 
"Approval  of  thi  ;  ;)l3n  by  the  Planning  Board  shall  not  be 
construea  as  or  '.'.^^-.-..cd   to  constitute  approval  of  an  indi- 
vidual sewage  dl  ;  cnl  system  for  any  lot  in  the  subdivision. 
No  building  shall  b^  altered,  built  or  located  on  any  lot 
unless  permission  has  been  granted  by  the  Board  of  Health." 

2.  The  proposed  leac'.ing  catch  basin  be  modified  to  a  catch 
basin  -  leaching  cror.ch  system.   This  modification  has  been 
discussed  with  Charles  Sandison  of  Andover  Engineering  & 
Design  Co.,  Inc.  c.J  -ill  be  finalized  in  the  near  future. 

3.  The  maintenance  c.  ...:;  drainage  system  be  included  in  the 
agreement  for  rc:  .    r.nce  of  the  common  driveway,  assigned 
to  some  type  of  >.j..,iation  or  the  responsibility  of  an 
administrative  o-.v-.  sych  as  Lot  2. 


MF:dcn 


Canadian  &  Mapl. 
Andover  Englnee. 


".calty  Trust 
.csign  Co.,  Inc. 


\ 
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:o  in  1, 1, 6  ..21+5 


\  Bl'mXvi  HAMILTON  PLANNING  BOARD 

TOWN  HALL 
MAMaTON,  MASS.  019)6 


TO:    Whom  It  Hay  Concern 

RE:    Covenant,  Form  '.  "  -  Rock  Maple  Flexible  Plan  Subdivision 

DATE:  May  2A,  1990 


The  Hamilton  Plauaiiig  Board  hereby  extends  for  two  years  the 
covenant.  Form  F  for  the  I:  -k  Maple  Flexible  Subdivision.  The  cov- 
enant was  endorsed  by  tl.e  I'.nmllton  Planning  Board  on  October  17,  1988. 

This  extension  ;  . i  be  filed  with  the  Essex  County  Registry 
of  Deeds. 


Signed, 


Ui^lUj^I_ 


Hamilton  Planning  Board 

5/5  y^^ 


s 


3 


CO 
ttO 
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Novsmber  16,  1988 


BY  TELECOPIER 

Rob«rt  J.  Coaklsy 

Porter  &  Coakl«y 

64  Nlddla  Str««t 

Gloucastdr,  Massachusetts  01930 

RE:  Comfed  Savings  Bank  -  $17  5,000.00  Loan  to  Rhetta  and 
John  Sweeney  Regarding  24  Meyer  Lane  and  776  Bay  Road, 
Haallton.  Masaachusatt« . __ 

Dear  Mr.  Coakleyt 

It  is  my  understanding  that  during  the  above-referenced  loan 
closing  held  on  Monday  November  14,  1988  at  Comfed  Savings  Bank 
("Comfed")  in  Lowell,  Massachusetts  at  which  I,  my  client, 
Rhetta  Sweeney,  you  and  Ms.  Mary  Morris,  Loan  Officer  for  Comfed 
were  present,  Comfed  agreed  to  revise  the  above-referenced  loan 
transaction.   It  is  also  my  understanding  that  Comfed  agreed  to 
revise  the  loan  documents  as  you  and  I  discussed  and  that  you 
would  prepare  the  new  loan  documents  for  my  review  within  a  day 
or  two. 

I  have  not  yet  received  the  revised  loan  documents.   Please 
send  them  to  me  as  soon  as  they  are  completed  so  that  Z  may 
review  them.   I  will  keep  my  schedule  clear  so  that  we  may  close 
this  loan  transaction  as  soon  as  possible. 

Sincerely,        ' 


Ka 
KMB/agr 


thleen  H.  Bild&6k 


Hjlbold  B.  Mubpiiy 
David  Lsb  Evan's 
DAJfiEL  J   Ltkb 
Basba^a  a.  Weoe.veB 
CsBAJiD  P  Ricuea 
JOAM  N   Feewbt 

DOOOLAS   E.    HaCSLEB 

Bilajit  C-  Bacon 

BY    HAND 
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Hanify  &  King 

pnoressioKAi.  coapoSATioif 
COUNSELLOBS  AT  LaW 


too  FsA.vELiN  Street 

Boston.  Massachusetts  oaiio 

Telephone  (oit)  423-040o 

Telefax  (ei7)  423-0408 


November  21,  1988 


Kathleen  M,  Bildzok,  Esq. 
Powers  &  Hall 
100  Franklin  Street 
Boston,  MA   02110-1586 

Re:   ComFed  Savings  Bank  -  $175,000.00  Loan  to  Phetta  and 

John  Sweeney  Regarding  24  Meyer  Lane  and  776  Bay  Road, 
Hamilton,  Massachusetts 


Dear  Ms.  Bild2ok: 

This  confirms  the  substance  of  my  telephone  conversation 
with  you  last  Friday,  November  18.   I  and  this  office  represent 
ComFed  Savings  Bank  with  respect  to  obligations  due  from  Rhetta 
and  John  Sweeney.   I  understand  that  the  Closing  rescheduled 
for  November  14,  1988  and  respecting  a  $175,000  loan  to  the 
Sweeneys  did  not  occur  because  of  material  disagreements 
between  the  Bank  and  your  clients  as  to  terms  and  conditions. 

The  central  problems  then  and  now  are  as  follows: 

1.  In  view  of  repeated  unfounded  and  non-specific 
allegations  by  Rhetta  Sweeney  regarding  purported 
misconduct  of  the  Bank  and  in  accordance  with  its 
usual  practice,  the  Bank  requires  an  appropriate 
release  from  your  clients  before  entering  into  any 
further  banking  relationship.  If  your  clients  are 
unwilling  to  provide  such  a  release,  then  it  is 
probably  unwise  both  for  the  Bank  and  your  clients  to 
consider  further  borrowing  from  ComFed. 

2.  The  November  14,  1988  conditional  forward  commitment, 
which  was  not  acceptable  in  form  or  content  to  you  or 
your  clients  cannot  be  improved  upon  and  will  not  be 
made  a  component  of  the  contemplated  borrowing  of 
$175,000.   As  I  indicated  in  cue  telephone 
conversation,  ComFed  does  not  wish  your  clients  to 
rely  upon  even  a  conditional  forward  commitment  in 
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Kathleen  M.  Bildzok,  Esq, 


November  21,  1988 


consummating  the  $175,000  loan.   Not  only  does  the 
satisfaction  of  such  a  conditional  forward  commitment 
depend  entirely  upon  the  satisfactory  resolution  of 
existing  obligations,  but  no  a'mount  can  now  be 
committed.   As  I  indicated,  ComFed  is  currently  not 
doing  construction  lending  for  new  projects,  and  only 
limited  lending  to  existing  projects  such  as  Rock 
Maple  Farm.   For  these  reasons,  ComFed  cannot  make  a 
more  specific  commitment  and  wishes  to  avoid  the 
prospect  that  even  a  conditional  commitment  could 
engender  misunderstandings. 

3.   ComFed  cannot  allow  the  payment  of  interest  to  be 

deferred  as  your  clients  have  requested,  and  will  not 
agree  to  a  disbursement  schedule  which  is  not  fully 
expl  lined  and  consistent  with  its  usual  practices. 
Your  clients  produced  a  new  disbursement  schedule  at 
the  Closing  without  affording  the  Bank  an  opportunity 
to  review  or  understand  it  in  advance. 

I  Understand  tht  you  also  were  uncomfortable  proceeding  on 
November  14th,  since  your  office  had  not  had  an  opportunity  to 
examine  closely  the  documents  prepared  by  Mr.  Coakley,  and  you 
were  unwilling  to  have  your  clients  execute  the  documents  as 
they  were  then  prepared. 

Unless  I  misread  the  degree  of  your  and  your  clients' 
resistance  to  the  Closing  documents  and  the  terms  identified 
above,  I  see  little  point  to  further  drafting. 


I  am  prepared  to  speak  further  with  you  about  the  possible 
terms  of  a  standstill  agreement  which  might  allow  your  clients 
time  to  sell  or  refinance  the  property.   Such  an  agreement 
cannot  be  of  Indefinite  duration  and  must, 'at  a  minimum, 
provide  for  the  payment  of  interest  and  contain  a  Release.   If 
this  approach  has  any  merit,  I  hope  you  will'call  me. 

I  am  also  aware  of .the  fact  that  one  J&f^yout" clients  has  .  >i- 
sent  a  large  collection  of  "letters  to  various  people  respecting" 
certain  of,her\c6mplaints  and  "^claims.   All^correspondence  from  ' 
her  or  you  respecting .those  or  any  matters,  should  be  directed 
exclusively  to  me.  ;.  v', -■'::;   •'       '...t^-f'''--         '     '  "^-"'  ' 

.  .V  v'^V^i,      ,-  J/-:    Sincerely, "r 


<3S 


»V*-,.«'  <*•■■•  ■.-.i. 


JDH:sml 
cc: 


X- 


William  E.  Porter,  Jr. 
Robert  coakley 
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November  22,  1988 


HAND  DELIVERED 

John  D.  Hanify,  Esq. 
Hanify  &  King 
100  Franklin  Street 
Boston,  Massachusetts  02110 

RE:  Cofflfed  Savings  Bank  -  $175,000.00  Loan  to  Rhetta 

and  John  Sweeney  Regarding  24  Meyer  Lane  and  776  Bay 
Road.  Hamilton.  Massachusetts 

Dear  Mr.  Hanify: 

I  have  just  received  your  letter  to  me  dated  November  21, 
1988  regarding  the  above  referenced  matter. 

I  believe  you  misunderstood  several  points  raised  during  our 
telephone  conversation  on  Friday,  November  18.   It  has  been  my 
understanding  since  meeting  with  Mr.  Coakley  and  Mary  Morris  at 
Comfed  Savings  Bank  on  November  14,  1988,  that  Comfed  was 
examining  the  revised  schedule  of  payments  and  values  submitted 
to  them  by  Ms.  Sweeney  on  that  date  and  was  considering  the 
other  revisions  which  I  and  Ms.  Sweeney  discussed  that  day  with 
Mr.  Coakley  and  Mary  Morris.   In  fact,  Ms.  Morris  stated  that 
several  of  the  revisions  we  discussed  were  acceptable  to  Comfed. 

I  was  told  by  Mr.  Coakley  that  the  loan  documents  would  be 
revised  according  to  the  agreements  we  reached  during  the 
meeting  and  to  reflect  the  decision  of  Comfed  on  the  remaining 
revisions  under  consideration  by  its  Vice  Presidents.   I 
received  the  attached  letter  dated  November  15,  1988  from  Mr. 
Coakley  confirming  my  understanding.   Your  client  committed  to 
this  loan  in  writing  in  September  subject  to  bringing  the  loan 
current,  which  was  done  on  October  4,  1988  to  the  satisfaction 
of  Mr.  Furey.   Everything  being  discussed  now  was  agreed  to  back 
then,  otherwise  no  money  would  have  been  paid  to  the  bank.   The 
papers  were  to  be  signed  immediately.   As  soon  as  ComFed 
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John  D.  Hanify,  Esq. 
Novemb«r  22,  1988 
Pag«  2 

received  the  $65,000  they  reneged  on  the  deal  and  brought  the 
process  to  a  virtual  standstill. 

As  I  discussed  with  you  during  our  telephone  conversation, 
an  anxious  to  review  the  revised  loan  transaction  documents 
which  CoDfed  had  indicated  would  be  forthcoming.   I  will  then 
discuss  with  Ms.  Sweeney  the  revised  loan  transaction  being 
offered  to  her  by  Comfed. 


Sincerely, 
Kathleen  M.  Bildzok 


KMB/agr 
Attachment 

cc:  Robert  J.  Coakley 
Dennis  J.  Furey 
William  Porter,  Jr. 
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Hanify  &  King 

PBOPESSIOMAX  COBPOBATION 

COUNSELLOHS  AT  LaW 

lOO  Fbanklin  Stbeet 
Boston.  Massachusetts  can 

HaBOUD  B    MlTBPlIT  TeLEPHOSE   (eiT)  423-0400 

David  Lie  EvAWs  Telefax  (oir)  423-04oa 

Dakibl  J.  Ltt*e 
Bamaasa  a.  Weoeneb 
Gebabo  P  Richeb 

i°oZi!Jl"^l...n  November    29,    198  8 

HllABT  C    Bacok 

BY    HAND 

Kathleen  M,  Bildzok,  Esq. 
Powers  &  Hall 
100  Franklin  Street 
Boston,  MA   02110-1586 

Re:   ConFed  Savings  Bank  -  $175,000.00  Loan  to  Rhetta  and 

John  Sweeney  Regarding  24  Meyer  Lane  and  776  Bay  Road, 
Hamilton,  Massachusetts 

Dear  Ms.  Bildzok: 

Your  letter  of  November  22,  1988  is  not  responsive  to  mine 
of  November  21.   There  were  no  agreements  reached  on  November 
14.   Indeed,  I  am  informed  that  you  and  your  client  walked  out 
of  the  closing  refusing  to  discuss  various  closing  issues. 
What  Mr.  Coakley  sent  you  under  cover  of  November  15  was  the 
standard  form  construction  loan  agreement  typically  used  by 
ComFed.   I  understand  that  it  was  sent  to  you  to  accommodate 
your  review  of  it  for  form  in  the  event  the  other  closing 
issues  were  resolved.   As  you  must  know,  whatever  drafts  you 
have  received  do  not  constitute  agreements  and  no  agreements 
exist  unless  they  have  been  signed  by  the  parties.  The  central 
closing  issues  have  not  been  resolved.   Your  client  must 
address  those  issues  before  I  or  ComFed  are  prepared  to  spend 
any  more  time  on  this  matter. 

If  you  persist  in  asserting  agreements  where  none  exist,  I 
see  no  usefulness  to  further  communications  with  you. 

Finally,  I  repeat  my  prior  request  that  communications  to 
ComFed  should  be  sent  exclusively  to  me.   If  representatives  of 
ComFed  are  to  receive  copies  of  your  letters,  I  will  send  them. 


Sincerely, 
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November  29,  1988 


HAND  PSLIV^PSP 

John  D.  Hanify,  Esq. 
Hanify  &  King 
100  FranXlin  Street 
Boston,  Massachusetts  02110 

R£:  Comfed  Savings  Bank  -  $175,000.00  Loan  to  Rhetta 

and  John  Sweeney  Regarding  24  Meyer  Lane  and  776  Bay 
Road.  Hamilton.  Massachusetts 

Dear  Mr.  Hanify: 

I  have  received  your  letter  dated  November  28,  1988.   You 
may  chooae,  after  the  fact,  to  recharacterize  the  events  which 
took  place  on  November  14,  but  that  does  not  change  the  facts. 
My  client,  Rhetta  Sweeney,  and  I  discussed  fully  with  Mr. 
Coakley  and  Ms.  Morris  all  of  the  closing  issues,  including  our 
problems  with  numerous  financial  representations  our  clients 
were  requested  to  make,  finishing  only  when  all  the  issues  were 
exhausted. 

Ms.  Morris  and  Mr.  Coakley  took  several  issues  under 
consideration  and  agreed  to  let  us  know  their  decision  shortly. 
Mr.  CoaJdey  sent  ma  a  confirming  letter  the  next  day.   Before 
formalizing  your  present  position,  even  you  talked  of 
culminating  this  trzmsaction  in  the  near  future. 

If  your  clients  have  decided  in  the  meantime  not  to  pursue 
this  loan,  please  advise  me. 


KMB/agr 
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Hanify  &  King 

rMOrBMIOHAL  CnnrOIIATIOM 

Counsellors  at  Law 


Uamoid  B.  MrmpHT 
David  Lit  Evami 
DAjnuLj.  Lynb 
DAmsASA  A  WgaSHsn 
Gisaud  r  lIlCHia 
JOAM  N   f  >bh>t 
DouoLAt  E.  RaUblsh 

UlLA»V  C.  BACOli 


100  FnANMLix  SmBBT 

BOSTOK.  MaKSaCHUBBTTS  OBIIO 
TELEPHOXE  (ait)  4lt3-0400 

■  uLErAji  (sir)  4a3-04en 


December    5,    1988 


BY    HAND 

Kathleen  M.  Bildzok,  Esq. 

Powers  &  Hall 

100  Franklin  Street 

9th  Floor 

Boston,  MA   02110 

Re:   ComFed  Savings  bank  -  ^175,000.00  Loan  to  Phetta 
and  John  Sweeney  Regarding  24  Meyer  Lane  and 
776  Bay  Road,  Hamilton,  Masaachusett e 

Dear  Me.  Bildzok: 

I  take  your  letter  of  November  29,  1988  to  be  an  indication 
that  your  clients  do  not  wish  to  respond  to  what  I  have 
identified  ae  outstanding  issues  central  to  any  further  lending 
by  ComPed  Savings  Bank.   ComFed  is  not  interested  in  proceeding 
further  with  negotiations  or  drafting  with  you  or  your  clients 
without  an  assurance  that  your  clients  will  (i)  execute  a 
release  referenced  in  my  letter?  (ii)  not  insist  upon  a  forward 
commitment  as  part  of  the  contemplated  lending  transaction;  and 
(ill)  fully  identify  the  nature  and  purpose  of  the  most  recent 
llet  of  disbursements  proposed. 

This  and  iry  earlier  letter  represent  the  position  of  ComFed 
Savings  Bank,   if  there  is  no  satisfactory  response  to  this  or 
my  last  letter  by  close  of  business  on  December  7,  1988,  ComFed 
will  assume  that  your  clients  have  no  interest  in  pursuing  any 
possible  lending  transaction  which  is  consistent  with  the 
conditions  I  have  previously  outlined. 


Sincerely, 


JDH:sml 
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Hanify  &  King 

Counsellors  at  Law 


Harold  B  Muiipht 
David  Lie  Ev^^S 
Daniel  J  Lthi 
Barbaha  a.  Wboenc 

OSRAIID  P   RjCHBR 
JOAH  N    Febnet 
DOUOLAS  E    HaI'SLEI 

Hilary  C    Bacon 


lOO  Franklin  Street 

Boston.  Massachusetts  oeii 

Telephone  (oi»)  *e3-o«oo 

Telefax  («it)  «e3-04ee 


August    19,    1988 


CERTIFIED  MAIL 

RETURN  RECEIPT  REQUESTED 


Rhetta  B.  Sweeney 
John  Sweeney 
776  Bay  Road 
Hamilton,  MA  01936 


Re; 


ComFed  Savings  Bank/24  Meyer  Lane  and 
776  Bay  Road,  Hamilton,  MA 


Dear  Mr.  and  Mrs.  Sweeney: 


Pie 
ComFed 
note  da 
$1,600, 
condl tl 
secur in 
between 
to  pay 
the  Ban 
payable 
and  you 
result  1 


ase  be  a 
Savings 
ted  Augu 
000.00. 
ons  of  t 
g  same, 

you  and 

interest 

k  is  her 

Forec 

may  be 
ng  from 


dvised  that 
Bank,  holder 
St  27,  1988 

An  event  of 
hat  note,  th 
and  various 

the  Bank  du 

when  d':e 
eby  accelera 
losure  proce 
liable  for  a 
such  sale 


I  and  this  firm  serve  as  counsel  to 
of  a  certain  commercial  promissory 
in  the  original  principal  amount  of 
default  exists  under  the  terms  and 
e  mortgage-security  agreement 
other  agreements  and  undertakings 
e  to,  among  other  things,  a  failure 
Accordingly,  the  Indebtedness  dje 
ted  and  is  immediately  due  and 
edings  will  be  commenced  forthwith 
ny  deficiency  on  this  obligation 


Respectfully, 


ComFed  Savings  Bank 
By  its  attorneys. 


GPR/sem 


3253C 
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HTftNlFY  &  KrNG  "~^  — 

paopesiioNAL  cohpomation 

Counsellors  at  Law 

lOO  FHAfKLiN  SmeeT 
BosTOM.  Massachusetts  oano 

FUllOlD  D    MUBPRT  TtLePHONt    (Ol')  «23-0»00 

David  Lie  Evaks  Telspax  (oit)  423-o«sa 

OamiilJ   Ltms 
Baksasa  a.  Wro<Ncii 
CiaABO  P  RjcBO 

JoA*  M  F..M1T  November    30,     1983 

Hilait  C    Bacoh 

Civil  Clerk 

ESSEX  COUNTY  SUPERIOR  COURT 

Superior  Courthouse 

34  Federal  Street 

Salem,  Massachusetts  01970 

Re:   ComFed  Savings  Bank  v.  Rhetta  B.  Sweeney, 

Trustee  of  The  Maple  Leaf  Realty  Trust,  et  al. 
Complaint  For  Poreclosure 

Dear  Sir/Madam: 

Enclosed  please  find  for  filing  a  Complaint  For  Foreclosure 
in  the  above-referenced  matter.   Also  enclosed  is  the  cover 
sheet  and  a  check  for  the  sum  of  $110.00  for  the  filing  fee. 

Please  date-stamp  the  enclosed  copy  of  the  Complaint  and 
return  it  to  me  in  the  enclosed  self-addressed  stamped  envelope. 
In  addition,  please  send  the  Order  of  Notice  to  my  attention. 

Thank  you  for  your  attention  to  this  matter. 

Sincerely, 

■..--A-.  ...■-. 

Barbara  ^.  Wegener 


BAW/sdr 

Enclosures 

W203 
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fi^NiFY  S:  King 

Counsellors  at  Law 


LO  B    Ml 


lOO    FraNKLIS    STRttT 

Boston.  Massachusetts  ,jj 
Telephone  (oi»i  j23-.).o^ 


10  Lee  Ev».v5  Telefax  ( air)  423- 

tLj    LtnE 


>««>Al^  A  WegENE" 

•  ••^•II   P    RiCBCR 

-»..  V  Fttvzr 
a»>.ai.^s  £    Hal'Slcr 

•  .<...r  C    Bacok 


t:overte:    30,     1933 


C: VI 1    clerk 

ESSEX  COUNTY  SUPERIOR  COURT 

Superior  Courthouse 

34  Federal  Street 

Salem,  Massachusetts  01970 

Re:   ComFed  Savings  Bank  v.  Rhetta  3.  Sweeney, 

Trustee  of  The  Maple  Leaf  Realty  Trjst,  et  al. 
Complaint  For  'foreclosure 

Dear  Sir/Madam: 

Enclosed  please  find  for  filing  a  Complaint  For  Foreclosure 
in  the  above-referenced  matter.   Also  enclosed  is  the  cover 
sheet  and  a  check  for  the  sum  of  $110.00  for  the  filing  fee. 

Please  date-stamp  the  enclosed  copy  of  t-^e  Complaint  and 
return  it  to  me  in  the  enclosed  se 1 f -addressed  stamped  envelope. 
In  addition,  please  send  the  Order  of  Notice  to  my  attention. 


Thank  you  for  your  attention  to  this  matter. 

S.ncerely, 

*  ■  ■  • 
Barbara  A.  '.veaener 


3AW/sdr 

Enclosures 
W2  0  3 
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.  1   L'~iH-   A  r    Law 


.  t  LE  PHO-  E 

Telefax     - 


r.. 


19:3 


88  - , 


iSSEX  COUNTY  SUPERIOR  COURT 
T-perior  Courthouse 
; 4  "ede  r 3  1  Sc  ree: 

^e:   ComFed  Sav.r.cs  Bank  v.  'hetta  9.  Sweeney,      -^■' 
Trustee  of  ?!~. e  Canadian  Realty  Trust,  et  al. 
Conolaint  -or  Foreclosure 

rear  Sir/.ladam? 

inclosed  please  find  for  filing  a  Complaint  For  Foreclosure 
: n  t^e  above-referenced  matter.   Also  enclosed  is  the  cover 
i-.eet  and  a  check  for  the  sum  of  $110.00  for  the  filing  fee. 

Please  date-stanp  the  enclosed  copy  of  the  Complaint  a-.-: 
return  it  to  me  m  the  enclosed  self-addressed  stamped  envelope. 
:n  addition,  please  send  the  Order  of  Notice  to  my  attention. 

"Thank  you  'or  your  attention  to  this  matter. 


Jarbara  \.  Wegener 


3AW/sdr 
Enclosures 
W2  0  3 
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Hani  fy  i^<  King 

(."oi;ss  1,1  LORS  AT   Law 


1.1.)  Fhani 
no-,ros.  M  as^ 

TCLEPH.ISE 
lELEfAX   .- 


•:oven:5er    30,    1933 


Civil  Clerk 

ESSEX  COUNTY  SUPERIOR  COURT 

Superior  Courthouse 

34  ='ederal  Street 

Sale-r,  Massachusetts  Oig'^O 


Re:   ComFed  Savip.as  9ank  v.  ohetta  B.  Swe&ney,     ^' ■ 
Trustee  of  The  Canadian  Realty  Trust,  et  al. 
Complaint  For  Foreclosure 

Dear  Sir/Madam: 

Enclosed  please  find  for  filing  a  Complaint  For  Foreclosure 
in  the  above- referenced  matter.   Also  enclosed  is  the  cover 
sheet  and  a  check  for  the  sum  of  $110.00  for  the  filing  fee. 

Please  date-stanp  the  enclosed  copy  of  the  Complaint  ani 
return  it  to  me  in  the  enclosed  self-addressed  stamped  envelope. 
In  addition,  please  send  the  Order  of  Notice  to  my  attention. 

Thar.k  you  "or  your  attention  to  this  matter. 

Sincerely, 


Barbara    \.    Wegener 


BAW/sdr 

Enclosures 

W203 
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Han  I  FY  iSc  King 

Counsellors  at  Law 


lOO    FRaMKLIN    STReET 

roN.  M*ssACHL  sens  ■> 

TEtEPHONE    Ol'l    -H-iO^Q 


JiMES  COY-NE    Kiyo 

John  O  lt»!«irT  Boston.  M  assac  H  L  s  ens 

HaHOLO  B    MtBPBT 

D»viD  Lee  Ev»j.s 

D»KIEL  J     LtnE  Tc  LEP ax   (81  f  1   423 

Barbara  a.  Wegener 

Gerard  P  Richer 

Joan  S  Feenet 

Oenise  M  PaPFaLAROO 

Dooolas  E  Halsler 

Hilary  C  Bacon  .  ,  ,    ,  ^^„ 

Kara  L   Thornton  .anuarv     23,      1139 


"'^nela  Anderso-.,  Esq. 
?ow<rrs  &  Hall 
100  "ran'li".  Street 
Boston,  YA   02  110 

=e :   ComFed/9het t a  Sweeney 

Dear  Pam: 

This  confirms  my  recent  telephone  conversation  with  you  a-'i 
responds  to  Rhetta  Sweeney's  letter  to  Dennis  Furey  dated 
January  12,  1989.   The  Bank  believes  that  the  price  proposed 
for  the  house  and  lot  at  24  Meyer  Lane,  Hamilton  of  $775,000  i  ?; 
well  below  market  value.   Accordingly,  on  the  basis  of 
information  known  to  the  Bank,  ComFed  is  not  prepared  to 
consent  to  the  sale. 

T  -  :  s  1  e  '.  •  e  r  i  3  rot  i  -.  -  e  -.  i  e  i  *:  o  r  =;  a  c  -  the  ^  t '-  •»  r  o  o  i  -  ■:  s 
raised  in  Mrs.  Sweeney's  letter  since  they  appear  to  oe  largely 
academic  at  this  point.   You  should  know  that  the  Bank  would 
not  otherwise  be  prepared  to  remit  10%  to  the  developer  in  any 
event.   The  suggestion  that  ComFed  should  somehow  bear  the  cost 
of  litigation  with  the  broker  is  also  insupportable. 

I  have  previously  asked  that  all  such  correspondence  to  the 
Bank  be  directed  through  me  in  the  first  instance.   I  would 
appreciate  it  if  you  would  instruct  your  client  accordingly. 

S>fK:erely, 

/    f 

John   D.    Hantfy 
JDH:sml 
HAN/274 
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1  \»  OFHI  tS 

Porter  and  Coakley 

"*  MIPULE  STREET 

f  O   OOX  i«oo 

ifLOl  TESTER    MAOI»DI-t*«0 

,oi7)  am  -  oiaa 

»iCM»ROv. 'ORTtR  wARiant^o  rf'ict 

>OMHT  ,    Cr«>.UT  ;9(3?UASASr>-«lT 

^•^»>  f  RUDOLPH  '  M«MaHtfD  M.  JK).:: 

November  15,  1988 


Kathleen  M.  Bildzok,  Attorney  at  Law 

Powers  &  Hall 

100  Franklin  Street 

Boston,  MA  02110 


RE:   Rhetta  8.  Sweeney,  Trustee 
Rock  Maple  Realty  Trust 
Canadian  Realty  Trust 


Dear  Kathy: 


Enclosed  please  find  a  Construction  Loan  Agreement  for  the 
above  referenced,  vrhat  with  the  "on  again  ~  off  again"  nature  of 
the  deal  it  was  not  included  in  the  other  documents.  If  the  Bank 
is  able  to  work  out  with  Rhetta  the  Disbursement  Schedule  and  the 
partial  release  consideration,  I  will  restructure  the  other 
documents  along  the  lines  we  discussed. 

Very  truly  yours, 


'J^y\  ^^- 


Robert  J. /Coakley, 


RJC/jr 
Enc. 
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reasonable  attoxTieys'  fees  and  costs  incurred  in  said  action." 
Kohl  V.  Silver  Lake  Motors.  Inc..  369  Mass.  795  (1976). 

28.  The  amount  of  reasonable  attorneys'  fee  and  costs  is 
within  the  broad  discretion  of  the  court.  DiMarzo.  suora  at  85; 
LinthicuTTi.  suora  at  388;  Heller  v.  Silverbranch  Constr.  Corp..  376 
Mass.  621,  (1978);  McLouahlin  v.  Disarro.  7  Mass.  App.  Ct.  853, 
(1979);  Lew  v.  Bendeton.  6  Mass.  App.  Ct.  558,  (1978);  Patrv  v. 
Liberty  Mobile  Home  Sales,  supra  at  706-707;  Morse  v.  Mutual 
Federal  Sav.  &  Lean  Assn..  536  F.  Supp.  1271  (D.  Mass.  1982). 

29.  Since  this  c.  93A  claim  is  nade  under  §11,  a  demand 
letter  is  not  required  and,  therefore,  there  is  no  need  to  decide 
the  sufficiency  of  the  plaintiffs'  demand.  Kader  v.  Citron.  372 
Mass.  96  (1977). 

30.  In  this  case  the  Court  has  examined  defendant's  letter 
of  June  7,  1989  submitted  to  this  Court  on  April  25,  1990, 
(Defendant's  App.  63)  which  is  submitted  as  defendant's  tender  of 
a  reasonable  settlement  offer.  This  offer  was  rejected  by  the 
plaintiffs.  Such  a  rejection  would  bar  attorney's  fees  if  tender 
was  adequate.   Kehl  v.  Silver  Lake  Motors,  suora  at  801-802. 

31.  A  careful  examination  of  the  defendarit's  tender  shews 
that  it  is  inadequate  as  a  natter  of  law  in  the  following  respects: 

a.  The  te.nder  makes  reference  to  conduct  before  and 
after  the  letter  is  written,  and  the  failure  to 
consider  reasonable  solutions.  The  defendants  make 
no  offer  of  proof  concerning  the  background 
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surrounding  the  forwarding  of  the  tender  letter  The 
court  finds  it  inadequate. 

The  primary  basis  of  the  proposed  settlement  would 
have  ■  exchanged  the  property  in  question  for  a 
discharge  of  the  $1.6  million  dollar  debt  plus 
interest  and  fees.  The  appraisal  by  defendants  in 
August  of  1987  demonstrated  the  value  of  the 
property  in  its  then  state  in  an  amount  in  excess 
of  the  debt  at  the  tine  of  the  tender  some  17  months 
later  (Exhibit  80)  .  The  approval  of  a  flexible 
subdivision  by  the  Town  of  Hamilton  in  February, 
1988,  added  substantial  value  to  the  property.. 
Accordingly,  the  said  offer  actually  agreed  to 
exchange  property  valued  in  excess  of  $2,600,000 
(claimed  by  the  plaintiffs)  for  a  debt  of 
approximately  $1,900,000  or  less  makes  such  an  offer 
unfair  and  inadequate. 

A  portion  of  the  offer  purports  to  waive  interest 
while  giving  the  plaintiffs  an  opportunity  to  sell 
the  premises.  The  court  finds,  however,  that  a 
proposed  sales  price  for  the  Keyer  Lane  ho-e  of 
$700,000  was  an  offer  too  little,  too  late.  By 
rejecting  a  purchase  price  of  $775,000  (Exhibit  41) 
earlier,  defendants  had  made  known  that  partial 
releases  would  not  be  forthcoming  and  thereby 
chilled  prospective  purchasers  as  to  this  real 
estate. 
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32.  The  prime  goal  of  c.  93A,  Sll  is  to  promote  reasonable 
settlement.  "[Tjhe  conduct  proscribed  by  the  statute  is  as  much 
the  failure  to  make  a  reasonable  settlement  offer  as  it  is  the 
substantive  violation  of  c.  93A."  International  Fidelitiy.  supra 
at  857. 

FINDINGS  AS  TO  ATTORNEYS'  FEES 

In  making  a  finding  on  attorneys'  fees,  the  Court  has 
discretion  to  grant  the  plaintiffs  reasonable  attorneys'  fees  and 
costs  incurred  in  connection  with  this  action  with  respect  to 
services  rendered  as  to  Count  VIII,  the  c.  93A  clain  as  to  unfair 
practices. 

In  setting  the  fees,  I  have  taken  into  account  the  following 
factors:  how  long  the  trial  lasted,  the  conplexity  of  the  legal 
and  factual  issues  involved  sr.d  the  degree  of  cczpetence  and  skill 
demonstrated  by  the  attorneys.  Also  I  have  considered  the  result 
obtained,  the  experience,  reputation  and  abilities  of  the 
attorneys,  the  necessity  of  the  plaintiffs  having  r.ore  than  one 
attorney,  and  the  usual  fees  charged  for  sir.ilar  ser-^ices  by  czher 
attorneys  in  the  same  area. 

My  assess-er.t  of  legal  fees  is  based  en  the  lengthy  and 
detailed  affidavits  of  Attorneys  Jar.es  A.  Freiden,  Christopher 
Weld,  Jr.,  and  Robert  M.  Axelrod  which  are  part  cf  the  papers  and 
records  of  this  case  (Docuner.rs  II83A,  83B,  and  6:C)  . 

I  am  factoring  out  of  the  award  the  considerable  amount  of 
time  spent  on  the  other  aspects  of  the  case.  For  that  reason,  I 
am  excluding  the  major  portion  of  the  work  done  by  Attorney  Janes 
A.  Frieden.   As  his  detailed  bills  show,  his  work  was  costly  the 
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Tuesday,  March  6,  1990 


*    *    *    *    * 


DIRECT  EXAMINATION,  "JAMES  G.  BALDINI ,  Sworn; 

Q   [By  Mr.  Axelrod]   Good  afternoon,  Mr.  Baldini. 

Would  you  please  state  your  full  name  and 

address . 
A   James  G.  Baldini.   52  Moss  Hill  Road,  Concord,  Mass. 
Q   Would  you  tell  us  how  you  are  employed. 
A   I'm  self-employed. 
Q   And  in  what  capacity?   And  if  you  have  a  company  name, 

would  you  state  that,  please. 
A   I  own  a  company  called  Suburban  Mortgage  Company, 

Woburn,  Mass.,  and  I  own  fifty  percent  of  a  real  estate 

company  in  Billerica,  Mass.,  called  Evergreen 

Properties. 
Q   And  how  long  have  you  owned  Evergreen  Properties? 
A   I've  been  involved  since  1983  or  '4. 
Q   And  what  does  Evergreen  Properties  do? 
A   Evergreen  Properties  is  an  owner  of  multi-family 

properties,  and  it  manages  multi-family  properties. 
Q   And  was  there  a  time  that  you  were  employed  by  ComFed? 
A   Ves. 
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Q   Would  you  tell  us  in  what  capacity,  and  during  what 

years,  you  were  employed  by  ComFed? 
A   I  was  president  of  ComFed  Mortgage  from  the  years  1980 

through  and  including  January  1st,  1988. 
Q   And  -- 

THE  COURT:  "  What  year  did  you  start?   January 
•80? 

THE  WITNESS:   April  15th,  1982  — 
THE  COURT:   Okay. 

THE  WITNESS:   --  to  June  1st,  1988. 
Q   And  did  you  continue  to  have  a  relationship  with  ComFed 
Mortgage  Company  from  June  of  1988  for  approximately 
one  year  thereafter? 
A   Yes. 

Q      What  was  the  nature  of  that  relationship? 
A   It  was  a  consulting  relationship. 

Q   And  were  you  paid  your  salary  during  that  period? 
A   Yes. 
Q   Now,  Mr.  Baldini,  in  1987,  were  you  the  president  and 

chief  executive  officer  of  the  ComFed  Mortgage  Company? 
A   Yes,  I  was. 
Q   And  during  1987,  was  the  ComFed  Advisory  Company  a 

wholely-own  subsidiary  of  the  ComFed  Mortgage  Company? 
A   I'm  just  trying  to  think  of  the  structure  of  it,  if  I 
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may . 
Q   All  right. 

A   I  think  legally  it  was  — 
Q   Okay. 
A   --  although  the  money  to  fund  the  loans  came  directly 

from  Comfed  Bank,  and  the  loans  were  closed  with  that 

bank. 
Q   Am  I  correct,  all  the  loans  written  by  the  ComFed 

Mortgage  Company  and  the  ComFed  Advisory  Company  were 

closed  through  the  bank,  and  the  money  came  from  the 

bank? 
A   That's  correct. 
Q   So  the  ComFed  Mortgage  Company  was  in  the  business  of 

writing  loans,  and  so  was  the  ComFed  Advisory  Company; 

is  that  correct? 
A   That's  correct. 

Q   But  not  providing  the  funds  for  that;  is  that  right? 
A   It  borrowed  the  funds  from  ComFed  Savings  Bank. 
Q   Well,  in  point  of  fact,  the  mortgages  were  written 

directly  from  ComFed  Savings  Bank  to  the  mortgagors, 

were  they  not? 
A   For  legal  purposes,  the  money  was  borrowed  from  the 

bank,  although  the  loans  were  closed  in  the  name  of  the 

bank.   The  mortgage  company  was  charged  for  the  cost  of 
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those  loans. 
Q   All  right.   Now  the,  uh  -- 

THE  COURT:   Was  charged  for  the  cost  of  the 

loans  by  the  bank? 

THE  WITNESS:   Yes.   We  paid  interest  to  the 

bank  at  prime  plus  zero. 
Q   Are  you  familiar  with  the  loans  that  were  given  to 

Rhetta  and  John  Sweeney  in  1987? 
A   No ,  I'm  not . 
Q   All  right. 

Could  you  tell  me,  please,  if  you  are 

familiar  with  the  number  and  type  of  construction  loan 

closings  which  took  place  in  ComFed  --  through  ComFed 

Mortgage  and  ComFed  Advisory  through  1987? 
A   In  dollar  amount? 
Q   Well,  first,  tell  me  if  you're  familiar  with  any  of 

them. 
A   I  havft  --  I  have  a  vague  memory;  was  over  three  years 

ago . 
Q   You  were  in  charge  of  those;  is  that  right? 
A   Yes. 

Q   You  were  the  chief  executive  officer;  is  that  right? 
A   Of  the  Advisory  Company,  yes. 
Q   All  right.   And  the  Advisory  Company  had  senior 
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vice-presidents,  did  it  not,  in  1987? 
A   Yes. 

Q   Who  were  they? 

A   Bill  Porter,  Fred  Maloof,  and,  I  think,  Dennis  Furey. 
Q   And  were  you  responsible  in  any  way  for  the 

determination  of  their  compensation  packages  during 

that  time? 
A   I  was  part  of  a  committee  that  determined  their 

compensation. 
Q   All  right. 

Could  you  tell  us  whether  or  not  during  1987 

your  company  had  loan  originators? 

MR.  HANIFY:   Objection.   I  mean,  the 

Advisory,  or  which  company? 
Q   I  will  refer  generically  to  your  company  as  the  ComFed 

Mortgage  Company  and  the  ComFed  Advisory  Company. 
A   If  they  had  originators? 
Q   Isn't  that  acceptable  to  you? 
A   Oh,  yes,  yes. 

Q   Did  you  have  loan  originators? 
A   Yes. 

Q   What's  a  "loan  originator"? 
A   "Loan  originator"  is  a  loan  officer  who  either  solicits 

business,  or  business  is  referred  to  him  or  her.   And 
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COMPIAINT 

1.  The  allegations  contained  in  this  Complaint  are  made  on 
the  basis  of  personal  knowledge  insofar  as  they  relate  to  the 
plaintiffs  and  certain  matters  alleged  below,  and  on  the  basis  of 
information  and  belief  as  to  other  matters  alleged  below. 

PRELIMINARY  STATEMENT 

2.  Plaintiffs  ComFed  Savings  Bank,  FSB  (the  "Bank")  and 
ComFed  Mortgage  Co.,  Inc.  (the  "Mortgage  Company")  (hereinafter 
collectively  referred  to  as  "ComFed")  bring  this  action  to 
recover  damages  for  losses  they  have  sustained  as  a  result  of  the 
wrongful  conduct  of  ComFed  lending  officers  in  connection  with 
the  origination  of  mortgage  loans  to  residential  and  commercial 
borrowers  in  the  Northeast  region.   Specifically,  these  lending 
officers  caused  ComFed  to  make  numerous  unsafe  and  unsound  loans 
by  falsifying  data  on  loan  applications  and  in  loan-related 
documents,  utilizing  appraisers  known  to  give  inflated  appraisals 
of  properties,  and  permitting  second  mortgages  in  favor  of  the 
sellers  to  be  secretly  placed  on  numerous  properties  that  were 
the  subject  of  first  mortgage  loans  by  ComFed.   By  engaging  in 
such  wrongful  conduct,  these  lending  officers  breached  their 
fiduciary  duties  of  care  and  loyalty  to  ComFed,  violated  federal 
banking  statutes  and  regulations  governing  the  thrift  industry, 
and  defrauded  ComFed.  As  a  result  of  their  wrongful  conduct, 
ComFed  has  suffered  extensive  damages. 

3.  ComFed  also  seeks  by  this  action  to  recover  damages  for 
losses  it  has  incurred  as  a  result  of  the  wrongful  conduct  of 
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certain  high  level  officers  and  executives  of  ComFed.   These  high 
level  officers  and  executives,  who  were  responsible  for  ensuring 
that  ComFed 's  lending  operations  were  conducted  in  accordance 
with  law  and  sound  banking  practices,  breached  their  fiduciary 
duties  to  ConFed  by  actively  encouraging,  knowingly  acc[uiescing 
in,  or  negligently  failing  to  detect,  the  wrongful  conduct  of 
ComFed 's  lending  officers  in  the  origination  of  mortgage  loans. 
These  high  level  officers  and  executives  further  harmed  ComFed  by 
themselves  engaging  in  transactions  that  involved  intentional 
misconduct,  self-dealing,  or  gross  negligence.   By  engaging  in 
such  wrongful  conduct,  these  high  level  officers  and  executives 
breached  their  fiduciary  duties  of  care  and  loyalty  to  ComFed, 
violated  federal  banking  statutes  and  regulations  governing  the 
thrift  industry,  breached  their  employment  agreements,  and 
defrauded  ComFed.   As  a  result  of  their  wrongful  conduct,  ComFed 
has  suffered  extensive  damages. 

THE  PARTIES 

4.  Plaintiff  ComFed  Savings  Bank,  FSB,  is  a  federally 
chartered,  federally  insured  savings  bank  having  its  principal 
place  of  business  at  45  Central  Street,  Lowell,  Middlesex  County, 
Commonwealth  of  Massachusetts.   ComFed  Savings  Bank,  FSB,  is  in 
the  business,  inter  alia,  of  originating,  buying,  selling,  and 
servicing  mortgage  loans. 

5.  Plaintiff  ComFed  Mortgage  Co.,  Inc.,  is  a  corporation 
duly  organized  under  the  laws  of  the  Commonwealth  of 
Massachusetts  having  its  principal  place  of  business  at  44  Middle 
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street,  Lowell,  Middlesex  County,  Coimionwealth  of  Massachusetts. 
ComFed  Mortgage  Co.,  Inc.,  is  in  the  business  of  originating, 
buying,  selling,  and  servicing  mortgage  loans,  and  is  a  wholly- 
owned  subsidiary  of  ComFed  Savings  Bank,  FSB. 

6.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  June  14,  1988,  defendant  Baldini  was  the 
President  and  Chief  Executive  Officer  of  the  Mortgage  Company  and 
its  two  wholly-owned  subsidiaries,  ComFed  Appraisal  Services, 
Inc.,  and  ComFed  Advisory  Co.,  Inc.   Baldini  resides  at  709 
Monument  Street,  Concord,  Massachusetts. 

7.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  November  30,  1988,  defendant  Miller  was  the 
President  and  Chief  Executive  Officer  of  the  Bank.   Miller 
resides  at  287  Lindsay  Pond  Road,  Concord,  Massachusetts. 

8.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  6,  1989,  defendant  Maloof  was  a  Senior 
Vice  President  of  ComFed  Advisory  Co.,  Inc.   Maloof  resides  at  28 
Daventry  Court,  Lynnfield,  Massachusetts. 

9.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  xintil  June  30,  1989,  defendant  Porter  was  a  Senior 
Vice  President  of  ComFed  Advisory  Co.,  Inc.   Porter  resides  at  18 
Samuel  Pari in  Drive,  Acton,  Massachusetts. 

10.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  in  or  about  June  1988,  defendant  McCannon 
was  an  attorney  who  regularly  represented  ComFed  in  connection 
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with  loan  transactions.   NcCannon  maintained  his  law  practice  at 
3  Village  Square,  Chelmsford,  Massachusetts. 

11.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  August  2,  1987,  defendant  Buco  was  a  loan 
originator  in  the  Salem,  New  Hampshire  office  of  ComFed  Mortgage 
Co.,  Inc.,  and  the  branch  manager  of  that  office.   From  August  3, 
1987,  until  April  7,. 1989,  Buco  was  an  Executive  Vice  President 
of  the  Mortgage  Company.   Buco  resides  at  730  Boxford  Street, 
North  Andover,  Massachusetts. 

12.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  October  28,  1988,  defendant  Distefano  was  a 
Senior  Vice  President  of  ComFed  Mortgage  Co. ,  Inc.   Distefano 
resides  at  271  Campbell  Road,  North  Andover,  Massachusetts. 

13.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  December  15,  1987,  defendant  Campbell  was  a 
loan  originator  for  ComFed  Savings  Bank  in  the  loan  origination 
office  of  the  Lowell,  Massachusetts  branch  of  the  Bank  and  the 
branch  manager  of  that  office  and  also  of  various  satellite  loan 
origination  offices  in  other  Bank  branches,  including  the  loan 
origination  offices  located  in  Burlington,  Acton,  Tewksbury, 
Pepperell,  Leominster,  and  Littleton,  Massachusetts.   Campbell 
resides  at  Lot  16,  Highland  Street,  Dunstable,  Massachusetts. 

14.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  30,  1988,  defendant  Lawrenson  was 
a  loan  originator  for  ComFed  Savings  Bank  in  the  loan  origination 
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office  of  the  Burlington,  Massachusetts  branch  of  the  Bank. 
Lawrenson  resides  at  31  Springdale  Road,  Dracut,  Massachusetts. 

15.  At  all  tines  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  30,  1988,  defendant  Rydell  was  a 
loan  originator  for  ComFed  Savings  Bank  in  the  loan  origination 
office  of  the  Burlington,  Massachusetts  branch  of  the  Bank. 
Rydell  resides  at  25  Juniper  Street,  #16,  Lowell,  Massachusetts. 

16.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  20,  1988,  defendant  Savard  was  a  loan 
originator  for  ComFed  Savings  Bank  in  the  loan  origination  office 
of  the  Acton,  Massachusetts  branch  of  the  Bank.   Savard  resides 
at  42  Whitman  Street,  Lawrence,  Massachusetts. 

17.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  August  5,  1988,  defendant  Arsenault  was  a 
loan  originator  for  ComFed  Savings  Bank  in  the  loan  origination 
office  of  the  Lowell,  Massachusetts  branch  of  the  Bank. 
Arsenault  resides  at  741  Vamum  Avenue,  Lowell,  Massachusetts. 

18.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  January  20,  1989,  defendant  Ota  was  a  loan 
originator  for  ComFed  Savings  Baiik  in  the  loan  origination  office 
of  the  Tewksbury,  Massachusetts  branch  of  the  Bank.   Ota  resides 
at  140  Abbott  Street,  Lawrence,  Massachusetts. 

19.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  October  28,  1988,  defendant  Fox  was  a  loan 
originator  for  ComFed  Savings  Bank  in  the  loan  origination  office 
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of  the  Tewksbury,  Massachusetts  branch  of  the  Bank.   Fox  resides 
at  8  Donmac  Drive,  Derry,  New  Hampshire. 

20.  At  all  tiroes  relevant  to  the  allegations  contained  in 
this  Complaint  until  in  or  about  September  1988,  defendant  Tarr 
was  a  loan  originator  for  ComFed  Savings  Bank  in  the  loan 
origination  office  of  the  Tewksbury,  Massachusetts  branch  of  the 
Bank  and,  from  in  or  about  September  1988,  until  April  2,  1990,  a 
loan  originator  for  ComFed  Mortgage  Company  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.  Tarr  resides  at  14 
Boardman  Street,  Haverhill,  Massachusetts. 

21.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  25,  1988,  defendant  Hunter  was  a 
loan  originator  for  ComFed  Savings  Bank  in  the  loan  origination 
office  of  the  Pepperell,  Massachusetts  branch  of  the  Bank. 
Hunter  resides  at  28  Suncook  Terrace,  Merrimack,  New  Hampshire. 

22.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  on  or  about  July  21,  1988,  defendant 
Benjamin  was  a  loan  originator  for  ComFed  Savings  Bank  in  the 
loan  origination  office  of  the  Leominster,  Massachusetts  branch 
of  the  Bank.  Benjamin  resides  at  2  Watgen  Road,  Atkinson,  New 
Hampshire. 

23.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  June  5,  1989,  defendant  Chiriaco  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  White  Plains, 
New  York  office  of  the  Mortgage  Company  and  the  branch  manager  of 
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that  office.  Chiriaco  resides  at  40  Lee  Avenue,  Ossining,  New 
York, 

24.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  April  5,  1989,  defendant  Pietrafesa  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  White 
Plains,  New  York  office  of  the  Mortgage  Company.   Pietrafesa 
resides  at  37  Woodbridge  Court,  Babylon,  New  York. 

25.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  December  12,  1988,  defendant  Colicchio  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  White 
Plains,  New  York  office  of  the  Mortgage  Company.   Colicchio 
resides  at  164-12  95th  Street,  Howard  Beach,  New  York. 

26.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  on  or  about  March  6,  1990,  defendant 
Sordino  was  a  loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in 
the  Wakefield,  Massachusetts  office  of  the  Mortgage  Company  and 
the  branch  manager  of  that  office.   Sordillo  resides  at  4 
Buttonwood  Lane,  Danvers,  Massachusetts. 

27.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  26,  1989,  defendant  DelGaizo  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.   DelGaizo  resides 
at  5  Garland  Street,  Everett,  Massachusetts. 

28.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  on  or  about  September  14,  1988,  defendant 
Aniskovich  was  a  loan  originator  for  ComFed  Savings  Bank  in  the 
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loan  origination  office  of  the  Littleton,  Massachusetts  branch  of 
the  Bank  and,  from  September  15,  1988,  until  April  11,  1989,  a 
loan  originator  for  ComFed  Mortgage  Company  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.   Aniskovich  resides 
at  6  Brandee  Lane,  Methuen,  Massachusetts. 

29.  At  all  tines  relevant  to  the  allegations  contained  in 
this  Complaint  until  April  2,  1990,  defendant  Siraco  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.   Siraco  resides  at 
21  Worthen  Place,  Tewksbury,  Massachusetts. 

30.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint,  defendant  Ha j jar  was  a  loan  originator  for  ComFed 
Mortgage  Co.,  Inc.,  in  the  Salem,  New  Hampshire  office  of  the 
Mortgage  Company  and,  from  in  or  about  August  1987,  until  April 
10,  1989,  the  branch  manager  of  that  office.   Hajjar  resides  at 
20  Lancaster  Farm  Road,  Salem,  New  Hampshire. 

31.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  May  12,  1989,  defendant  Doyle  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Salem,  New 
Hampshire  office  of  the  Mortgage  Company.   Doyle  resides  at  12 
Hallisey  Drive,  Newburyport,  Massachusetts. 

32.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  20,  1988,  defendant  Coleman  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company  and  the  branch 
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manager  of  that  office.  Coleman  resides  at  17  Follen  Street, 
Unit  4,  Boston,  Massachusetts. 

33.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint,  defendant  Crupi  was  a  loan  originator  for  ComFed 
Mortgage  Co.,  Inc.,  in  the  Boston,  Massachusetts  office  of  the 
Mortgage  Company  and,  from  in  or  about  March  1988,  until  October 
17,  1988,  the  branch  manager  of  that  office.  Crupi  resides  at  6 
Harrison  Avenue,  Peabody,  Massachusetts. 

34.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  November  22,  1988,  defendant  McKenna  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company.   McKenna  resides  at 
10  Hartford  Road,  Arlington,  Massachusetts. 

35.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  30,  1988,  defendant  Smith  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company.   Smith  resides  at 
316  Normandy  Drive,  Norwood,  Massachusetts. 

36.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  1,  1989,  defendant  Johnson  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Kingston, 
New  York  office  of  the  Mortgage  Company  and  the  branch  manager  of 
that  office.  Johnson  resides  at  431  Zena  Road,  Woodstock,  New 
York. 

37.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  31,  1989,  defendant  Mancuso  was  a  loan 
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originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  East  Greenwich, 
Rhode  Island  office  of  the  Mortgage  Company  and  the  branch 
manager  of  that  office.   Mancuso  resides  at  150  Fletcher  Road, 
North  Kingston,  Rhode  Island. 

38.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  18,  1989,  defendant  LeVitre  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Norwell, 
Massachusetts  office  of  the  Mortgage  Company  and,  from 
September  19,  1989,  until  October  31,  1989,  a  loan  originator  in 
the  West  Bridgewater,  Massachusetts  office  of  the  Mortgage 
Company.   LeVitre  resides  at  8  Liane  Way)  Pembroke, 
Massachusetts . 

39.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  August  26,  1988,  defendant  Anzuoni  was  a 
loan  originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Norwell, 
Massachusetts  office  of  the  Mortgage  Company.   Anzuoni  resides  at 
34  Floret  Circle,  Hingham,  Massachusetts. 

40.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  14,  1988,  defendant  Deldon  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Natick, 
Massachusetts  office  of  the  Mortgage  Company.   From  July  15, 
1988,  until  August  19,  1988,  Deldon  was  a  loan  originator  for 
ComFed  Advisory  Company  in  the  Medford,  Massachusetts  office  of 
the  Advisory  Company.   Deldon  resides  at  5  Lucy  Road,  Burlington, 
Massachusetts . 
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BACKGROUND  FACTS  COMMON  TO  ALL 
DEFENDANTS  AND  COUNTS 

41.  ConFed  was  founded  in  1892,  and  is  presently  one  of  the 
largest  savings  and  loan  institutions  in  the  State  of 
Massachusetts.   While  ComFed  traditionally  engaged  in  retail 
banking,  beginning  in  the  early  1980 's  ComFed  expanded  its 
business  to  become  actively  involved  in  mortgage  banking. 

42.  In  connection  with  its  move  into  the  mortgage  banking 
business,  in  1982  ComFed  formed  ComFed  Mortgage  Co.,  Inc. 
(originally  named  Eastern  Mortgage  Company)  as  a  wholly-owned 
subsidiary  of  ComFed  Savings  Bank.   James  G.  Baldini  was  hired  to 
run  the  mortgage  lending  operation.   In  his  capacity  as  President 
and  Chief  Executive  Officer  of  the  Mortgage  Company,  Baldini 
played  an  active  role  in  recruiting  loan  officers  and  designing 
loan  products,  and  had  supervisory  and  oversight  responsibility 
for  all  mortgage  lending  activities  of  ComFed,  including  the 
lending  operations  of  both  the  Bank  and  the  Mortgage  Company. 

43.  By  the  mid-1980 's,  under  Baldini 's  leadership,  ComFed 
had  become  the  single  largest  mortgage  lender  in  the  State  of 
Massachusetts.   With  44  offices  stretching  from  Maine  to  Florida, 
ComFed  was  also  one  of  the  largest  mortgage  lenders  in  the  New 
England  region.   At  its  peak  in  early  1987,  ComFed  employed 
nearly  1300  people,  including  190  loan  originators,  and  sold  more 
than  $2.2  billion  wox-th  of  hone  mortgages.  ComFed  earned  profits 
of  $23  million  during  its  1987  fiscal  year  (ending  March  31, 
1987)  and  its  stock,  which  had  sold  for  approximately  $10  per 
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share  at  the  beginning  of  the  fiscal  year,  was  selling  for 
approximately  $23  per  share  by  the  close  of  the  fiscal  year. 

44.  During  the  period  of  ComFed's  rapid  growth  in  the 
mortgage  lending  business,  Baldini  —  whose  income  was  tied  to 
ComFed's  profitability  and  based  primarily  upon  the  volume  of 
mortgage  loans  originated  and  sold  by  ComFed  —  was  one  of  the 
highest  paid  bankers  in  America,  earning  more  than  $7  million 
over  a  four-year  period.   During  the  same  time  period,  the 
compensation  of  virtually  every  ComFed  loan  officer  or  manager 
engaged  in  the  business  of  mortgage  lending  was  tied,  through 
incentive  compensation  agreements,  bonuses  or  commissions,  to  the 
volume  of  loans  originated,  processed  and  approved  by  ComFed. 

45.  Beginning  in  approximately  1984,  ComFed  further 
expanded  its  business  into,  among  other  areas,  construction 
lending.   In  February  of  1987,  ComFed  formed  ComFed  Advisory  Co., 
Inc.,  a  wholly-owned  subsidiary  of  the  Mortgage  Company,  to 
engage  in  construction  lending  and  commercial  real  estate 
lending.   From  the  outset,  Baldini  was  placed  in  charge  of 
ComFed's  construction  lending  operation  and,  in  1987,  was  named 
President  and  Chief  Executive  Officer  of  the  Advisory  Company. 
Until  its  origination  business  was  disbanded  in  late  1988  and 
early  1989,  the  Advisory  Company  made  numerous  construction  and 
real  estate  loans  to  developers  and  other  commercial  borrowers  in 
the  New  England  region. 

46.  Beginning  in  late  1987,  ComFed  began  to  experience 
serious  and  substantial  losses  in  its  residential  and  commercial 
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mortgage  lending  business.   Shortly  thereafter,  top  management  at 
ComFed  first  became  aware  that  certain  mortgages  had  been 
approved  on  the  basis  of  material  misrepresentations  made  by  loan 
originators  on  loan  applications  and  in  loan-related  documents. 
ComFed 's  own  investigation  into  such  mortgage  loan  irregularities 
subsec[uently  revealed  widespread  violations  of  federal  banking 
statutes  and  regulations  and  gross  negligence,  mismanagement  and 
fraud  in  connection  with  the  origination,  processing  and  approval 
of  residential  and  commercial  mortgage  loans.   Numerous  officers 
and  originators,  including  Baldini  and  each  of  the  officers  and 
originators  named  as  defendants  in  this  Complaint,  were 
terminated  or  resigned  during  the  course  of  ComFed 's 
investigation . 

47.   As  a  result  of  the  widespread  mismanagement,  gross 
negligence  and  fraud  throughout  the  mortgage  origination 
operation,  ComFed  has  suffered  extensive  damage  to  its  money  and 
property  and  to  its  good  name  and  reputation.   The  extent  of  this 
damage  is  best  exemplified  by  the  dramatic  rise  in  delinquency 
rates  for  loans  originated  by  ComFed  lending  officers  during  the 
time  period  from  the  spring  of  1987  through  the  spring  of  1989, 
and  the  equally  dramatic  decline  in  ComFed 's  financial  health 
over  roughly  the  same  time  period:   from  fiscal  year  1987  to  the 
present,  ComFed  has  reported  annual  losses  of  $1.5  million  in 
1988,  $3.5  million  in  1989,  and  $47.9  million  in  1990.   ComFed 's 
portfolio  of  nonperforming  assets  has  increased  substantially,  to 
$175.8  million,  over  the  same  three-year  period,  and  the  price  of 
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its  stock  has  plummeted  from  $23  per  share  to  less  than  $1  per 
share . 

CIAIMS  AGAINST  IWDIVIDUAL  DEFENDANTS 
48.   ComFed's  claims  against  each  of  the  individual 
defendants  named  in  this  Complaint  are  set  forth  in  paragraphs  49 
through  268,  below. 

A.    CIAIMS  AGAINST  JAMES  G.  BALDINI 

49.   At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  June  14,  1988,  Baldini  was  the  President  and 
Chief  Executive  Officer  of  ComFed  Mortgage  Co.,  Inc.,  and  its  two 
wholly-owned  subsidiaries,  ComFed  Appraisal  Services,  Inc.,  and 
ComFed  Advisory  Co.,  Inc.   As  President  and  Chief  Executive 
Officer  of  the  Mortgage  Company  and  its  wholly-owned 
subsidiaries,  Baldini  served  as  the  principal  lending  officer  of 
the  Mortgage  Company  and  the  Advisory  Company,  and  was 
responsible  for  directing,  controlling  and  supervising  all  of  the 
activities,  including  the  lending  operations,  of  the  Mortgage 
Company  and  the  Advisory  Company.   Specifically,  Baldini  played 
an  active  role  in  the  recruitment  of  loan  officers  and  the  design 
of  loan  products,  and  was  responsible,  either  personally  or  in  a 
supervisory  capacity,  for  reviewing  and  approving  loans  made  by 
lending  officers  of  the  Mortgage  Company  and  the  Advisory 
Company.   Baldini  further  was  responsible  for  ensuring  that  the 
lending  operations  of  both  the  Mortgage  Company  and  the  Advisory 
Company  were  conducted  in  accordance  with  law,  the  policies, 
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rules  and  procedures  adopted  from  time  to  time  by  the  Board  of 
Directors  of  each  company,  and  good  banking  practices.   In 
carrying  out  his  responsibilities  as  President  and  Chief 
Executive  Officer,  Baldini  owed  to  the  Mortgage  Company  and  its 
subsidiaries  a  duty  to  act  in  good  faith,  and  in  a  manner  he 
reasonably  believed  to  be  in  the  best  interests  of  the  Mortgage 
Company  and  its  subsidiaries,  and  with  such  care  as  an  ordinarily 
prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances . 

50.  In  his  capacity  as  President  and  Chief  Executive 
Officer  of  the  Mortgage  Company  and  its  subsidiaries,  Baldini 
functioned  at  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  June  14,  1988,  as  the  de  facto  principal 
lending  officer  of  ComFed  Savings  Bank.   As  such,  he  was 
responsible,  either  personally  or  in  a  supervisory  capacity,  for 
reviewing  and  approving  loans  originated  by  the  Bank's  lending 
officers  and  generally  for  directing,  controlling  and  supervising 
the  lending  operations  of  the  Bank.   In  his  capacity  as  a  de 
facto  officer  of  the  Bank,  Baldini  owed  to  the  Bank  a  duty  to  act 
in  good  faith,  in  a  manner  he  reasonably  believed  to  be  in  the 
best  interests  of  the  Bank,  and  with  such  care  as  an  ordinarily 
prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances . 

51.  In  the  exercise  of  his  duties  and  responsibilities  as 
the  principal  lending  officer  of  the  Mortgage  Company,  the 
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Advisory  Company,  and  the  Bank,  Baldini  breached  his  fiduciary 
duties  to  each  of  those  entities  by: 

a)  actively  encouraging,  Icnowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
ConFed's  lending  officers  under  his  supervision,  as  set 
forth  in  paragraphs  106-145,  148-154,  156-183,  188- 
198,  212-217,  222-247,  250-257,  and  259-268  Of  this 
Complaint; 

b)  himself  engaging  in  transactions  that  involved  self- 
dealing,  as  set  forth  in  paragraphs  53  through  76  of 
this  Complaint;  and 

c)  personally  participating  in  transactions  that  violated 
federal  banking  statutes  and  regulations  and  ComFed's 
own  internal  policies,  rules  and  procedures,  as  set 
forth  in  paragraphs  78  through  92  of  this  Complaint. 

52.  The  unlawful  transactions  involving  self-dealing 
referred  to  in  paragraph  51(b),  above,  are  exemplified  by,  but 
not  limited  to,  the  following  specific  incidents  of  wrongdoing. 

1.   214  Thorncike  Street  Properties 

53.  From  late  1986  up  to  and  including  early  1987,  Baldini, 
acting  together  with  the  defendants  McCannon  and  Campbell,  and  a 
loan  originator  named  Paul  F.  Mitchell,  conspired  to  defraud 
ComFed,  and  in  fact  defrauded  ComFed,  by  causing  the  Bank  to  make 
four  unsafe  and  unsound  loans  that  personally  benefited  each  of 
the  above-named  defendants,  in  violation  of  Baldini 's  fiduciary 
duties  of  care  and  loyalty,  federal  banking  regulations,  ComFed's 
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written  lending  policy,  ComFed's  written  Policy  Statement  on 
Conflicts  of  Interest,  and  the  terns  of  Baldini's  employment 
agreement  with  ComFed. 

54.  Specifically,  on  or  about  December  31,  1986,  Baldini 
and  McCannon,  who  jointly  owned  five  condominium  units  at  214 
Thomdike  Street,  Lowell,  Massachusetts,  through  an  entity  known 
as  Highland  Realty  Trust,  sold  Units  6-10  to  Campbell  and 
Mitchell,  then  a  Vice-President  of  the  Bank  and  Loan  Officer  of 
the  Bank,  respectively,  both  of  whom  were  under  the  supervision 
of  Baldini,  for  $360,000  ($72,000/unit) .   In  exchange  therefor, 
Campbell  and  Mitchell  gave  to  Baldini  and  McCannon  $26,666.67  in 
cash  and  a  mortgage  in  the  amount  of  $333,333. 

55.  One  week  later,  on  January  6,  1987,  Campbell  and 
Mitchell  sold  four  of  the  five  units,  via  unrecorded  deeds,  to 
four  separate  purchasers  for  prices  substantially  in  excess  of 
their  purchase  price:   Unit  6  to  Richard  and  Sandra  L.  Leto  for 
$82,000;  Unit  7  to  Mark  J.  and  Susan  E.  Fuller  for  $81,000;  Unit 
8  to  Donald  J.  Cardelle,  Jr.  for  $90,000;  and  Unit  9  to  Mary  Jo 
G.  Cardelle  for  $90,000.   At  the  time  of  the  sale,  Donald 
Cardelle  was  employed  as  a  loan  originator  for  the  Bank  and 
reported  directly  to  Campbell;  Mary  Jo  Cardelle  was  an  immediate 
relative  of  Donald  Cardelle;  and  Sandra  Leto  was  a  former 
employee  of  the  Bank.   Each  of  the  purchasers  gave  to  Campbell 
and  Mitchell  unrecorded  mortgages  for  100%  of  the  purchase  price. 


-18- 


253 


56.  On  or  about  January  6,  February  3,  January  10,  and 
January  13,  1987,  respectively,  the  purchasers  of  Units  6-9 
separately  applied  to  the  Bank  for  "refinancing"  mortgage  loans. 

57.  On  or  about  the  sane  dates  as  set  forth  in 
paragraph  56,  above,  Campbell,  with  the  knowledge  and  approval, 
or  acquiescence,  of  Baldini  and  McCannon,  intentionally  misstated 
material  facts  on  the  four  loan  applications,  such  as  the  true 
residence  of  the  purchasers,  and  omitted  to  state  material  facts, 
such  as  the  personal  financial  stake  of  Baldini,  McCannon, 
Campbell  and  Mitchell  in  the  determination  whether  to  disburse 
loan  proceeds  to  the  applicants.   These  false  statements  and 
omissions  were  made  in  order  to:  (1)  cause  the  loans  to  be 
treated  improperly  as  owner-occupant  refinances;  and  (2)  disguise 
the  personal  financial  stake  of  Baldini,  McCannon,  Campbell  and 
Mitchell  in  the  outcome  of  the  loan  approval  process. 

58.  On  or  about  January  12,  1987,  Campbell,  with  the 
knowledge  and  approval,  or  acquiescence,  of  Baldini  and  McCannon, 
formed  an  entity  known  as  Banker  Realty  Trust  and  then  provided 
the  Bank  with  a  favorable  credit  reference  on  each  of  the  four 
applicants  under  the  name  of  Banker  Realty  Trust  in  order  to:  (1) 
cause  the  Bank  improperly  to  approve  the  loans  on  the  basis  of 
inadequate  credit  information;  and  (2)  disguise  the  personal 
involvement  of  Baldini,  McCannon,  Campbell  and  Mitchell  in  the 
loan  transactions. 

59.  On  or  about  January  15,  1987,  at  the  request  of 
Campbell,  and  with  the  knowledge  and  approval,  or  acquiescence, 
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of  Baldini  and  McCannon,  Units  6-9  each  were  appraised  at  a  value 
of  $120,000  by  Alfred  Marcele,  then  an  employee  of  ComFed 
Appraisal  Services,  Inc.,  under  the  supervision  of  Baldini  and 
defendant  DiStefano,  in  order  to  cause  the  Bank  to  disburse  loan 
proceeds  in  an  amount  equal  to  or  greater  than  the  purchase  price 
of  the  Units. 

60.  On  or  about  January  26,  1990,  Campbell,  with  the 
knowledge  and  approval,  or  acquiescence,  of  Baldini  and  McCannon, 
requested  and  received  a  waiver  for  certain  loan  documentation  to 
facilitate  the  closing  of  each  of  the  four  loans. 

61.  On  or  about  January  31,  1987,  as  to  Units  6,  8  and  9, 
and  on  or  about  February  25,  1987,  as  to  Unit  7,  Baldini, 
McCannon  and  Campbell  caused  the  Bank  improperly  to  approve  the 
four  loan  requests  as  owner-occupant,  80%  loan-to-value 
refinancing  loans,  and  loan  proceeds  were  thereafter  disbursed  to 
the  purchasers  in  the  aggregate  amount  of  $358,000.   As  a  result 
of  the  defendants'  conduct,  the  borrowers  obtained  financing,  in 
the  aggregate,  in  excess  of  the  purchase  price  they  paid  for  the 
Units.   The  loan  proceeds,  disbursed  in  full  to  Campbell  and 
Mitchell  by  the  loan  applicants,  were  used  to  pay  off  the 
Campbell-Mitchell  mortgages  as  well  as  the  Baldini-McCannon 
mortgage,  with  the  excess  funds  being  retained  by  the  defendants, 
and  thus  Baldini,  McCannon  and  Campbell  each  received  a 
substantial  financial  benefit  from  their  unlawful,  fraudulent, 
reckless  and/or  grossly  negligent  conduct  in  originating, 
processing,  approving  and  disbursing  funds  in  connection  with  the 
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loan  applications  on  Units  6-9  at  214  Thomdike  Street,  Lowell, 
Massachusetts. 

62.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  aforementioned  violations. 

2.   Kennebunk.  Maine  Loan 

63.  On  or  about  September  19,  1987,  in  violation  of 
Baldini's  fiduciary  duties  of  care  and  loyalty,  federal  banking 
regulations,  ComFed 's  lending  policy,  ComFed 's  written  Policy 
Statement  on  Conflicts  of  Interest,  and  the  terms  of  Baldini's 
employment  agreement  with  the  Mortgage  Company,  Baldini,  acting 
together  with  the  defendants  McCannon  and  Campbell ,  caused  the 
Mortgage  Company  to  make  a  $350,000  mortgage  loan  to  Baldini  and 
his  spouse,  Susan  M.  Baldini,  on  a  second  home  purchased  by  the 
Baldinis  in  Kennebunk,  Maine. 

64.  The  loan  application  submitted  by  Baldini,  and 
processed  and  approved  by  direct  subordinates  of  Baldini, 
including  Campbell,  contained:   (a)  insufficient  information, 
documentation  and  verification  to  demonstrate  that  the  Baldinis 
had  sufficient  assets  or  income  to  make  the  loan  payments 
required  by  the  loan;  (b)  insufficient  information  regarding 
existing  financial  obligations  of  the  Baldinis;  and  (c)  material 
misrepresentations,  including  a  false  representation  by  Baldini 
that  he  intended  to  occupy  the  property  that  was  the  subject  of 
the  loan  as  his  primairy  residence. 
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65.  McCannon,  representing  the  Mortgage  Company  in 
connection  with  the  loan  transaction,  aided,  abetted  and  assisted 
Baldini  and  Campbell  in  causing  the  loan  to  be  made  in  violation 
of  federal  banking  regulations,  ComFed's  lending  policy,  and 
ComFed's  written  Policy  Statement  on  Conflicts  of  Interest,  or 
negligently  failed  to  detect  that  the  loan  was  not  made  in 
compliance  with  such  regulations  and  policies. 

66.  The  terms  of  the  loan  —  a  one-year  adjustable  rate 
mortgage  with  an  annual  interest  rate  of  7.50%  and  an  interest 
rate  margin  of  289  basis  points  —  failed  to  conform  with  any  of 
the  products  or  pricing  then  available  to  members  of  the  general 
public,  and  thus  was  not  made  on  substantially  the  same  terms  as 
those  prevailing  at  the  time  for  comparable  loans  to  members  of 
the  general  public.   Moreover,  the  loan  did  not  conform  to  any 
blanket-preapproval  resolution  of  the  Board  of  Directors 
specifying  the  terms  on  which  loans  could  be  made  to  officers  and 
employees,  nor  was  the  loan  approved  in  advance  by  a  resolution 
of  the  Board  of  Directors,  in  violation  of  12  C.F.R. 

§§  563. 43. b. 2  and  563. 43. b. 4.   Finally,  because  the  loan  was 
secured,  not  by  a  principal  residence,  but  by  a  second  home,  the 
loan  failed  to  comport  with  federal  regulations  governing  loans 
to  affiliated  persons  set  forth  in  12  C.F.R.  §  563.43.b.l.i. 

67.  By  causing  the  Mortgage  Company  to  make  the  $350,000 
loan  to  Baldini  and  his  spouse  on  the  above-mentioned  terms, 
Baldini,  McCannon  and  Campbell  also  violated  ComFed's  written 
Policy  Statement  on  Conflicts  of  Interest,  which  allows  an 
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employee  only  to  borrow  up  to  a  maximum  of  S200. OOP  for  the 
purpose  of  financing  the  employee's  principal  residence  at  a  non- 
preferential  rate  of  interest.   Although  loans  in  excess  of  the  . 
dollar  limitation  may  be  approved  in  advance  by  the  Board  of 
Directors,  no  such  approval  was  obtained  in  connection  with  the 
Baldini  loan. 

68.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  aforementioned  violations. 

3.   Gristmill  Construction.  Inc. 

69.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint,  Gristmill  Construction,  Inc.  ("Gristmill")  was  a 
customer  of  ComFed  Savings  Bank  and  periodically  obtained 
financing  from  the  Bank  in  order  to  purchase  and/or  finance  the 
development  of  tracts  of  land  in  Marlborough,  Massachusetts. 

70.  On  or  about  January  9,  1987,  a  partnership  including 
Baldini  and  McCannon  (the  "Partnership")  borrowed  $425,000  from 
Gristmill,  in  violation  of  Baldini 's  and  McCannon 's  fiduciary 
duties  of  care  and  loyalty  to  ComFed,  the  terms  of  Baldini 's 
employment  agreement,  ComFed 's  written  Policy  Statement  on 
Conflicts  of  Interest,  and  Sections  563.40  and  571.7  of  Title  12 
of  the  Code  of  Federal  Regulations. 

71.  Specifically,  on  or  about  January  9,  1987,  Gristmill 
sold  to  the  Partnership  a  parcel  of  land  in  Marlborough, 
Massachusetts,  contingent  upon  Gristmill  obtaining  an  easement 
for  a  sewage  line  through  the  parcel,  and  took  back  from  the 
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Partnership  a  note  in  the  amount  of  $425,000  to  facilitate  the 
sale  of  the  parcel.   The  note  was  dated  January  9,  1987,  and 
matured  on  July  9,  1987.   The  note  included  an  option  to  extend 
the  maturity  date  to  December  31,  1988,  at  the  latest,  for  a  fee 
of  $20,000. 

72.  The  Partnership  did  not  pay  the  note  on  or  before 
July  9,  1987,  and  did  not  pay  to  Gristmill  the  required  $20,000 
extension  fee.   The  Partnership  also  failed  to  give  to  Gristmill 
the  agreed-upon  easement. 

73.  On  or  about  November  25,  1987,  the  Bank  loaned  to 
Gristmill  $4,892,000  to  finance  the  development  of  a  different 
parcel  of  the  Marlborough  tract. 

74.  In  or  about  April  1988,  in  order  to  obtain  the  sewage 
line  and  ensure  timely  completion  of  the  construction  project. 
Gristmill  repurchased  from  the  Partnership  a  piece  of  the  parcel 
previously  sold  to  the  Partnership.   Gristmill  paid  to  the 
Partnership  $375,000  ($150,000  in  cash  and  $225,000  due  and 
payable  to  Gristmill  under  the  January  9,  1987  note)  to  reclaim 
the  land. 

75.  By  their  conduct  in  borrowing  money  from  Gristmill  ~  a 
company  that  had  received  financing  from  the  Bank  and  had 
applications  pending  for  additional  financing  —  Baldini  and 
McCannon  breached  their  fiduciary  duties  of  care  and  loyalty  to 
the  Bank,  and  violated  federal  banking  regulations  emd  ComFed's 
written  Policy  Statement  on  Conflicts  of  Interest.   Baldini 's 
conduct  also  constituted  a  breach  of  his  employment  agreement. 
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Moreover,  by  failing  to  pay  to  Gristmill  the  $20,000  extension 
fee  required  under  the  January  9,  1987  note,  and  by  causing 
Gristmill  to  repurchase  a  piece  of  the  parcel  for  $375,000, 
Baldini  violated  §  563.40  of  Title  12  of  the  Code  of  Federal 
Regulations,  which  prohibits  affiliated  persons  of  savings 
associations  from  receiving,  directly  or  indirectly,  any  "thing 
of  value"  in  connection  with  the  procurement  of  any  loan  from 
such  association  or  subsidiary  thereof. 

76.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  unlawful  conduct. 

77.  The  unlawful  transactions  involving  violations  of 
banking  regulations  and  ComFed 's  policies  referred  to  in 
paragraph  51(c),  above,  are  exemplified  by,  but  not  limited  to, 
the  following  specific  incidents  of  wrongdoing. 

1.   DiStefano  Loan 

78.  In  or  about  December  1986,  John  E.  DiStefano,  then 
employed  by  ComFed  Mortgage  Co. ,  Inc. ,  as  a  Senior  Vice  President 
in  charge  of  appraisal  services,  applied  to  ComFed  Savings  Bank 
for  a  residential  mortgage  loan  in  the  amount  of  $200,000. 

79.  In  order  to  cause  ComFed  to  make  the  loan  to  DiStefano, 
DiStefano  and  defendant  Campbell,  who  originated  the  loan  on 
behalf  of  the  Bank,  falsely  stated  that  DiStefano 's  annual  income 
at  ComFed  Mortgage  Company  was  $95,000  when,  as  they  both  well 
knew,  his  true  annual  income  was  only  $72,502. 
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80.  Shortly  thereafter,  in  or  about  December  1986,  Baldlni, 
who  supervised  OiStefano  at  the  Mortgage  Company,  signed  a 
verification  of  employment  form  on  behalf  of  DiStefano  in  which 
he  falsely  represented  and  "confirmed"  that  DiStefano  earned 
$95,000  per  year. 

81.  By  their  unlawful,  fraudulent,  reckless  and/or  grossly 
negligent  conduct,  Baldini,  Campbell  and  DiStefano  caused  ComFed 
to  make  a  loan  that  it  otherwise  would  not  have  made. 

82.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  unlawful  conduct. 

2.   Willows  at  Winchester  Condoniniuin  Project 

83.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint,  the  Construction  Loan  Lending  Policy  of  ComFed 
Advisory  Co.,  Inc.,  provided  that,  although  Baldini  and  Miller 
jointly  had  authority  to  approve  construction  mortgage  loan 
applications  involving  dollar  amounts  up  to  and  including 
$4,000,000,  applications  for  loans  exceeding  $4,000,000  required 
the  additional  approval  of  Edwin  R.  Biron  and  Gerald  Schuster, 
members  of  the  Bank's  Board  of  Directors. 

84.  In  or  about  April  1988,  Baldini  and  Miller  sought  the 
approval  of  Edwin  R.  Biron  and  Gerald  Schuster  in  connection  with 
an  application  by  the  Willows  at  Winchester  Condominium  Project 
("Willows  at  Winchester")  for  a  construction  loan  in  the  amount 
of  $9.6  million. 


-26- 


261 


85.  On  or  about  April  1,  1988,  and  April  12,  1988, 
respectively,  Edwin  R.  Biron  and  Gerald  Schuster  declined  to 
approve  the  Willows  at  Winchester  loan  request. 

86.  On  or  about  April  30,  1988,  Baldini,  Miller,  Maloof  and 
Porter  caused  the  Bank  to  loan  $9.6  million  to  Willows  at 
Winchester. 

87.  By  their  conduct,  Baldini,  Miller,  Maloof  and  Porter 
caused  ComFed  to  nake  a  loan  in  violation  of  the  limits  on 
Baldini 's  and  Miller's  lending  authority,  as  the  loan  exceeded 
the  lending  authority  of  Baldini  and  Miller  by  $5.6  million  and 
was  not  approved  by  Edwin  R.  Biron  and  Gerald  Schuster, 
designated  members  of  the  Bank's  Board  of  Directors  for  approval 
of  loans  in  excess  of  $4  million.   Their  conduct  violated 
ComFed 's  written  lending  policy  and  constituted  a  breach  of  their 
fiduciary  duties  to  the  Advisory  Company  and  to  the  Bank.   In 
addition,  Baldini 's  and  Miller's  conduct  constituted  a  breach  of 
their  respective  employment  agreements  with  the  Mortgage  Company 
and  the  Bank. 

88.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  unlawful  conduct. 

3.   Improper  Reinstatement  and  Utilization  of  Peter  F.  Reillv 

89.  On  March  29,  1988,  the  Board  of  Directors  of  the  Bank 
removed  Peter  F.  Reilly  from  ComFed 's  list  of  approved  appraisers 
upon  its  determination  that  Reilly 's  qualifications  as  an 
appraiser  were  inadequate  and  that  his  performance  in  appraising 
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properties  on  behalf  of  ComFed  had  consistently  fallen 
substantially  below  prevailing  professional  standards. 

90.  On  or  about  July  1,  1988,  without  obtaining  the  prior 
approval  of,  or  consulting  with,  the  Board  of  Directors,  Miller, 
Maloof  and  Porter,  acting  together  with  Dennis  J.  Furey, 
unilaterally  reinstated  Reilly  to  the  approved  appraiser  list  and 
thereafter  continued  to  utilize  his  services,  notwithstanding 
Reilly 's  continued  lack  of  qualifications  to  appraise  properties 
as  authorized  by  Miller,  Maloof,  Porter  and  Furey. 

91.  By  their  unlawful,  fraudulent,  reckless  and/or  grossly 
negligent  conduct,  Miller,  Maloof  and  Porter  breached  their 
fiduciary  duties  to  ComFed,  and  violated  a  directive  of  ComFed 's 
Board  of  Directors,  ComFed 's  written  lending  policy,  and 
Section  563.171  of  Title  12  of  the  Code  of  Federal  Regulations, 
which  requires  directors  and  officers  of  savings  associations  to 
take  appropriate  measures  to  ensure  that  appraisers  utilized  by 
savings  associations  are  professionally  competent.   In  addition. 
Miller's  conduct  constituted  a  breach  of  his  employment  agreement 
with  the  Bank. 

92.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  aforementioned  violations. 

B.    CLAIMS  AGAINST  RAYMOND  F.  MILLER.  JR. 

93.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  November  30,  1988,  Miller  was  the  President 
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and  Chief  Executive  Officer  of  ConFed  Savings  Bank  and  also 
served  as  a  neaber  of  the  Board  of  Directors  of  the  Advisory 
Company.   As  such,  Miller  owed  to  the  Bank  and  to  the  Advisory 
Company  a  duty  to  act  in  good  faith,  in  a  manner  he  reasonably 
believed  to  be  in  the  best  interests  of  the  Bank  and  the  Advisory 
Company,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 

94 .  In  the  exercise  of  his  responsibilities  as  President 
and  Chief  Executive  Officer  of  ComFed  Savings  Bank,  and  a 
director  of  ComFed  Advisory  Company,  Miller  breached  his 
fiduciary  duties  to  the  Bank  and  the  Advisory  Company  by: 

(a)  knowingly,  or  through  gross  negligence,  exceeding  the 
limits  of  his  lending  authority,  as  set  forth  in 
paragraphs  83  through  88,  above;  and 

(b)  knowingly,  or  through  gross  negligence,  reinstating  and 
utilizing  an  appraiser  in  violation  of  a  directive  from 
the  Bank's  Board  of  Directors,  as  set  forth  in 
paragraphs  89  through  92,  above. 

C.    CLAIMS  AGAINST  FREDERICK  P.  MALOOF 

95.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  6,  1989,  Maloof  was  a  Senior  Vice 
President  of  ComFed  Advisory  Co.,  Inc.,  with  responsibility  for 
originating  construction  and  income  property  loans  on  behalf  of 
ComFed  Savings  Bank.   As  such,  Maloof  owed  to  the  Bank  and  to  the 
Advisory  Company  a  duty  to  act  in  good  faith,  in  a  manner  he 
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reasonably  believed  to  be  in  the  best  interests  of  the  Bank  and 
the  Advisory  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

96.  In  the  exercise  of  his  responsibilities  as  a  Senior 
Vice  President  of  the  Advisory  Company,  Maloof  breached  his 
fiduciary  duties  to  the  Bank  and  the  Advisory  Company  by: 

(a)  knowingly,  or  through  gross  negligence,  causing  a  loan 
to  be  made  without  the  requisite  approvals,  as  set 
forth  in  paragraphs  83  through  88,  above;  and 

(b)  knowingly,  or  through  gross  negligence,  causing  an 
appraiser  to  be  reinstated  and  utilized  in  violation  of 
a  directive  from  the  Bank's  Board  of  Directors,  as  set 
forth  in  paragraphs  89  through  92,  above. 

D.    CtAIMS  AGAINST  WILLIAM  M.  PORTER 

97.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  June  30,  1989,  Porter  was  a  Senior  Vice 
President  of  ComFed  Advisory  Co.,  Inc.,  with  responsibility  for 
originating  construction  and  income  property  loans  on  behalf  of 
ComFed  Savings  Bank.  As  such.  Porter  owed  to  the  Bank  and  to  the 
Advisory  Company  a  duty  to  act  in  good  faith,  in  a  manner  he 
reasonably  believed  to  be  in  the  best  interests  of  the  Bank  and 
the  Advisory  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 
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98.  In  the  exercise  of  his  responsibilities  as  a  Senior 
Vice  President  of  the  Advisory  Company,  Porter  breached  his 
fiduciary  duties  to  the  Bank  and  the  Advisory  Conpany  by: 

(a)  knowingly,  or  through  gross  negligence,  causing  a  loan 
to  be  made  without  the  requisite  approvals,  as  set 
forth  in  paragraphs  83  through  88,  above;  and 

(b)  knowingly,  or  through  gross  negligence  causing  an 
appraiser  to  be  reinstated  and  utilized  in  violation  of 
a  directive  from  the  Bank's  Board  of  Directors,  as  set 
forth  in  paragraphs  89  through  92,  above. 

E.    CLAIMS  AGAINST  CHARLES  F.  MCCANNON.  JR. 

99.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  in  or  about  June  1988,  McCannon  was  engaged 
as  an  attorney  to  represent  the  interests  of  ComFed  Savings  Bank, 
CooFed  Mortgage  Co.,  Inc.,  and  ComFed  Advisory  Co.,  Inc.,  in 
connection  with  various  transactions,  including  loan  closings. 

As  such,  he  owed  a  duty  of  reasonable  care  to  the  Bank,  the 
Mortgage  Company,  and  the  Advisory  Company. 

100.  In  the  performance  of  his  services  as  an  attorney, 
McCannon  negligently  failed  to  exercise  reasonable  care  to 
protect  the  Bank,  the  Mortgage  Company  and  the  Advisory  Company 
from  loss,  by  knowing  of,  or  failing  to  detect,  transactions  that 
violated  federal  banking  statutes  and  regulations,  ComFed 's 
lending  policy,  and  ComFed 's  written  Policy  Statement  on 
Conflicts  of  Interest,  as  set  forth  in  paragraphs  53  through  76 
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of  this  Complaint.  Alternatively,  as  a  partner  of  Baldini  in 
connection  with  the  Thomdilce  Street  and  Gristmill  projects, 
McCannon  engaged  in  conduct  that  was  intended  to,  and  that  did, 
operate  as  a  fraud  on  ComFed. 

F.    CIAIMS  AGAINST  FRANK  A.  BUCO 

101.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  August  2,  1987,  defendant  Buco  was  a  loan 
originator  in  the  Salem,  New  Hampshire  office  of  ComFed  Mortgage 
Co.,  Inc.,  and  the  branch  manager  of  that  office.   Beginning  on 
August  3,  1987,  and  continuing  until  April  7,  1989,  Buco  served 
as  the  Executive  Vice  President  of  ComFed  Mortgage  Co.,  Inc.,  in 
charge  of  loan  production. 

102.  As  a  loan  originator  and  branch  manager,  Buco  was 
responsible  for  originating  loans,  reviewing  and  approving  loans 
originated  by  lending  officers  in  the  Salem,  New  Hampshire  office 
of  the  Mortgage  Company,  and  generally  for  ensuring  that  loans 
made  by  that  office  complied  with  federal  banking  statutes  and 
regulations,  the  policies,  rules  and  procedures  adopted  by  the 
Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.  As  the  Executive  Vice  President  of  ComFed  Mortgage 
Co.,  Inc.,  in  charge  of  loan  production,  Buco  was  generally 
responsible  for  supervising  and  managing  loan  origination 
activities  for  both  the  Mortgage  Company  and  the  Bank. 

103.  In  carrying  out  his  responsibilities  as  a  loan 
originator,  branch  manager  and  Executive  Vice  President  in  charge 
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of  loan  production,  Buco  owed  to  the  Mortgage  Company  and  to  the 
Bank  a  duty  to  act  in  good  faith,  in  a  manner  he  reasonably 
believed  to  be  in  the  best  interests  of  the  Mortgage  Company  and 
the  Bank,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 

104.  In  the  exercise  of  his  duties  and  responsibilities  as  a 
loan  originator  and  branch  manager,  and  as  the  Mortgage  Company's 
Executive  Vice  President  in  charge  of  loan  production,  Buco 
breached  his  fiduciary  duties  to  the  Mortgage  Company  and  the 
Bank  by: 

a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
ComFed's  lending  officers  under  his  supervision,  as  set 
forth  in  paragraphs  108-127,  130-205,  212-221,  227- 
249,  254-255,  258,  and  261-268  of  this  Complaint; 

b)  personally  participating  in  the  making  of  fraudulent 
loans  by  engaging  in  the  wrongful  conduct  set  forth  in 
paragraphs  106-107,  below. 

105.  The  wrongful  conduct  of  Buco  described  in  paragraph 
104(b)  is  exemplified  by,  but  not  limited  to,  the  following 
specific  incidents  of  wrongdoing. 

Old  English  Estates  Condominium  Project 

106.  From  in  or  about  June  1987,  up  to  and  including  in  or 
about  September  1987,  Buco  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence,  originated  the  below-listed  ten 
first  mortgage  loans  to  borrowers  purchasing  properties  at  the 
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Old  English  Estates  Condominium  Project  located  in  Derry,  New 
Hampshire.   In  direct  violation  of  ComFed's  lending  policy  and 
applicable  underwriting  standards,  Buco  caused  the  Mortgage 
Company  to  make  loans  it  otherwise  would  not  have  made  by 
permitting  second,  and  in  some  cases  third,  mortgages  in  favor  of 
the  developer  Addallah  Construction  Corporation  to  be  secretly 
placed  on  the  properties  that  were  the  subject  of  first  mortgage 
loans  by  ComPed,  as  set  forth  below: 


Closing  Date 
June  12,  1987 
June  25,  1987 
July  2,  1987 
July  6,  1987 
July  10,  1987 
July  10,  1987 
July  24,  1987 
July  24,  1987 
September  3,  1987 
September  3,  1987 


Amount  of 

Undisclosed  Second 

Borrower  Last  Name 

or  inird  Mprtq^qe 

Morin 

$19,980 

Noe 

$20,000 

Geraci 

$  5,000 

Antonoff 

$  5,000 

Lyles 

$15,000 

Lyles 

$15,000 

Lyles 

$14,985 

Lyles 

$14,985 

Walker 

$  9,990 

Walker 

$  9,990 

107.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  Buco's 
unlawful  conduct. 
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G.    CIAIMS  AGAINST  JOHN  E.  DISTEFANO 

108.  At  all  tines  relevant  to  the  allegations  contained  in 
this  Conplaint  \intil  October  28,  1988,  defendant  DiStefano  was  a 
Senior  Vice  President  of  ConFed  Mortgage  Co.,  Inc.,  in  charge  of 
appraisal  services.  As  such,  DiStefano  was  responsible  for 
supervising  and  managing  all  residential  real  estate  appraisal 
activities  and  services  for  the  Mortgage  Company  and  the  Bank. 

In  carrying  out  his  responsibilities  as  the  Senior  Vice  President 
in  charge  of  appraisal  services,  DiStefano  owed  to  the  Mortgage 
Company  and  to  the  Bank  a  duty  to  act  in  good  faith,  in  a  manner 
he  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company  and  the  Bank,  and  with  such  care  as  an 
ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

109.  In  the  exercise  of  his  duties  and  responsibilities  as 
the  Senior  Vice  President  in  charge  of  appraisal  services, 
DiStefano  breached  his  fiduciary  duties  to  the  Mortgage  Company 
and  the  Bank  by: 

a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  tiie  wrongful  conduct  of 
ComFed's  appraisers  under  his  direct  supervision  as  set 
forth  in  paragraphs  59,  225,  238,  246,  and  248  of  this 
Complaint; 

b)  himself  participating  in  the  making  of  fraudulent  loans 
by  engaging  in  wrongful  conduct  exemplified  by,  but  not 
limited  to,  the  conduct  set  forth  in  paragraphs  78 
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through  82,  above,  and  the  following  specific  incidents 
of  wrongdoing. 

Atwood  Street  Condominium  Project 

110.  From  in  or  about  November  1987,  through  in  or  about 
February  1988,  in  connection  with  ComFed's  origination  of 
mortgage  loans  to  borrowers  purchasing  condominium  units  located 
in  a  condominium  project  on  Atwood  Street  in  Revere, 
Massachusetts,  DiStefano,  acting  together  with  the  defendant 
Crupi,  caused  the  Mortgage  Company  to  make  loans  it  otherwise 
would  not  have  made  by  directing  an  appraiser  under  his  inimediate 
supervision,  Phillip  Ceccarossi,  to  inflate  the  value  of  the 
above-mentioned  condominium  units  from  $170,000  in  November  of 
1987  to  $210,000  in  February  of  1988,  a  period  during  which 
values  for  properties  of  this  type  generally  were  not  increasing. 

111.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  DiStefano 's 
and  Crupi 's  unlawful  conduct. 

H.    CLAIMS  AGAINST  MARK  A.  CAMPBELL 

112.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  December  15,  1987,  Campbell  was  a  loan 
originator  for  ComFed  Savings  Bank  in  the  loan  origination  office 
of  the  Lowell,  Massachusetts  branch  of  the  Bank  and  was  the 
branch  manager  of  that  office  and  also  of  various  satellite  loan 
origination  offices  located  in  other  Bank  branches,  including  the 
loan  origination  offices  in  Burlington,  Acton,  Tewksbury, 
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Pepperell,  Leominster  and  Littleton,  Massachusetts.   As  a  loan 
originator  and  branch  manager,  Campbell  was  responsible  for 
originating  loans,  for  reviewing  and  approving  loans  originated 
by  the  Bank's  lending  officers,  and  generally  for  ensuring  that 
loans  made  by  the  loan  origination  offices  of  the  Bank  complied 
with  federal  banking  statutes  and  regulations,  the  policies, 
rules  and  procedures  adopted  by  the  Bank's  Board  of  Directors, 
and  good  banking  practices.   In  his  capacity  as  a  loan  originator 
and  branch  manager,  Campbell  owed  to  the  Bank  a  fiduciary  duty  to 
act  in  good  faith,  in  a  manner  he  reasonably  believed  to  be  in 
the  best  interests  of  the  Bank,  and  with  such  care  as  an 
ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

113.   In  the  exercise  of  his  responsibilities  as  a  loan 
originator  and  branch  manager  for  the  Bank,  Campbell  breached  his 
fiduciary  duties  to  the  Bank  by: 

(a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
employees  under  his  immediate  supervision,  as  set  forth 
in  paragraphs  114-129,  133-140  and  162-164  of  this 
Complaint; 

(b)  himself  engaging  in  transactions  that  involved  self- 
dealing,  as  set  forth  in  paragraphs  53  through  62  of 
this  Complaint;  and 

(c)  personally  participating  in  transactions  and  events 
that  violated  federal  banking  statutes  and  regulations 

-37- 


272 


and  ComFed's  own  internal  policies,  rules  and 
procedures,  as  set  forth  in  paragraphs  63-68,  78-82, 
and  133  of  this  Complaint. 

I.  CLAIMS  AGAINST  CYNTHIA  R.  LAWRENSON 

114.   At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  30,  1988,  Lawrenson  was  a  loan 
originator  in  the  loan  origination  office  of  the  Burlington, 
Massachusetts  branch  of  ComFed  Savings  Bank.   At  all  relevant 
times,  loans  originated  by  Lawrenson  were  processed  through  the 
Lowell,  Massachusetts  office  of  the  Bank.   As  a  loan  originator, 
Lawrenson  was  responsible  for  originating  loans  on  behalf  of  the 
Bank  in  accordance  with  federal  banking  statutes  and  regulations, 
-the  policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  her  capacity  as  a  loan 
originator,  Lawrenson  owed  to  the  Bank  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  she  reasonably  believed  to  be  in  the  best 
interests  of  the  Bank,  and  with  such  care  as  an  ordinarily 
prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances . 

115.  In  the  exercise  of  her  responsibilities  as  a  loan 
originator  for  the  Bank,  Lawrenson  breached  her  fiduciary  duties 
to  the  Bank. 

116.  Specifically,  from  in  or  about  September  1987,  up  to 
and  including  in  or  about  July  1988,  Lawrenson  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence,  caused 

-38- 


273 


the  Bank  to  sake  loans  that  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  in  documents  used  by  the  Bank  to 
determine  whether  to  make  mortgage  loans  to  borrowers,  including 
loan  applications,  mortgage  loan  questionnaires,  verification  of 
employment  and  verification  of  deposit  forms,  as  set  forth  below: 


DATE  OF 

FALSE 

STATEMENT 

8/14/87 

9/8/87 

1/20/88 


2/10/88 
2/27/88 

3/9/88 
3/9/88 
3/9/88 

6/15/88 


NAME  OF  BORROWER 
Nazmiye  Ertan 

Ronald  Tanner 

Subhas  Pal 


John  F.  McGlaughlin 
Robin  L.  Preston 

Linda  A.  Carvalho 
Eugena  Revelas 
Jane  Machane 

John  Ulcickas 


SUBSTANCE  OF  FALSE 
STATEMENT 

Statement  that  base  income 
was  Si, 785  monthly. 

Statement  that  monthly 
base  income  was  $5,150. 

Statement  that  borrower's 
current  street  address  was 
461  Washington  Street, 
Brighton  and  statement 
that  borrower's  signature 
was  borrower's  signature. 

Statement  that  base  income 
was  $58,771.80  yearly. 

Statement  that  base  income 
was  $5,687  monthly  and 
statement  that  Preston 
owned  200  shares  of  AT&T 
stock. 

Statement  that  base  income 
was  $1,300  monthly. 

Statement  that  base  income 
was  $5,166.67  monthly. 

Statement  that  base  income 
was  $3,300  monthly  and 
statement  that  there  was  a 
balance  of  $11,100  in  a 
bank  account. 

Statement  that  base  income 
was  $5,700  monthly. 
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117.  On  October  5,  1989,  a  federal  grand  jury  in  the 
District  of  Massachusetts  returned  an  eighteen  count  Indictment 
charging  Lawrenson  with  the  precise  misconduct  alleged  in 
paragraph  116,  above. 

118.  On  July  9,  1990,  Lawrenson  entered  a  plea  of  guilty  to 
two  counts  of  that  Indictment. 

119.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Lawrenson 's  aforementioned  violations. 

J.    CLAIMS  AGAINST  VALERIE  RYDELL 

120.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  30,  1988,  Rydell  was  a  loan 
originator  in  the  loan  origination  office  of  the  Burlington, 
Massachusetts  branch  of  ComFed  Savings  Bank.   At  all  relevant 
times,  loans  originated  by  Rydell  were  processed  through  the 
Lowell,  Massachusetts  office  of  the  Bank.   As  a  loan  originator, 
Rydell  was  responsible  for  originating  loans  on  behalf  of  the 
Bank  in  accordance  with  federal  banking  statutes  and  regulations, 
the  policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  her  capacity  as  a  loan 
originator,  Rydell  owed  to  the  Bank  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  she  reasonably  believed  to  be  in  the  best 
interests  of  the  Bank,  and  with  such  care  as  an  ordinarily 
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prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances. 

121.  In  the  exercise  of  her  responsibilities  as  a  loan 
originator  for  the  Bank,  Rydell  breached  her  fiduciary  duties  to 
the  Bank. 

122.  Specifically,  from  in  or  about  July  1987  and 
continuing  until  in  or  about  September  1988,  Rydell  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence,  caused 
the  Bank  to  make  mortgage  loans  that  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  in  dociunents  used  by  the  Bank 
to  determine  whether  to  make  mortgage  loans  to  borrowers, 
including  loan  applications,  mortgage  loan  questionnaires, 
verification  of  employment  and  verification  of  deposit  forms,  as 
set  forth  below: 


DATE  OF 
FALSE 

STATEMENT 

8/24/87 
10/6/87 
10/15/87 
11/13/87 


NAME  OF  BORROWER 
Michael  V.  Velardi 

Thomas  A.  Morris 

Anthony  M.  Cudia 

Curtis  R.  Nichols 


SUBSTANCE  OF  FALSE 
STATEMENT 

Statement  that  base  income 
was  $2,179  monthly. 

Statement  that  base  income 
was  $3,783.33  monthly. 

Statement  that  base  income 
was  $3,100  monthly. 

Statements  that  base 
income  was  $4,500.00 
monthly  and  that  Nichols 
had  a  checking  account 
with  a  $39,000  balance. 
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12/2/87  Roger  Anderson 

1/27/88  Anne  Trent 

2/13/88  Scott  Hazel 

2/22/88  Peter  Agri 

3/22/88  Douglas  M.  Dalessio 

4/7/88  Linda  B.  Cobin 

4/11/88  Carla  R.  Mond 

4/14/88  Richard  R.  Olsen 


Statements  that  base 
income  was  $2,916.67 
monthly  and  that  his 
"years  on  this  job"  was  3. 

Statement  that  Trent  had 
base  income  of  $2,361.00 
monthly. 

Statement  that  base  income 
was  $4,000  monthly. 

Statement  that  base  income 
was  $7,500  monthly. 

Statement  that  base  income 
was  $20,000  monthly. 

Statement  that  base  income 
was  $4,800  monthly. 

Statement  that  base  income 
was  $7,833.33  monthly. 

Statement  that  base  income 
was  $7,300  monthly. 


123.  On  October  5,  1989,  a  federal  grand  jury  in  the 
District  of  Massachusetts  returned  a  twenty-four  count  Indictment 
charging  Rydell  with  the  precise  misconduct  alleged  in 
paragraph  122,  above. 

124.  On  December  7,  1989,  Rydell  entered  a  plea  of  guilty 
to  two  counts  of  that  Indictment. 

125.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Rydell 's  aforementioned  violations. 


-42- 


277 


K.    CIAIMS  AGAINST  PETER  G.  SAVARD 

126.  At  all  tioes  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  20,  1988,  Savard  was  a  loan  originator 
in  the  loan  origination  office  of  the  Acton,  Massachusetts  branch 
of  CoBFed  Savings  Bank.   At  all  relevant  tines,  loans  originated 
by  Savard  were  processed  through  the  Lowell,  Massachusetts  office 
of  the  Bank.   As  a  loan  originator,  Savard  was  responsible  for 
originating  loans  on  behalf  of  the  Bank  in  accordance  with 
federal  banking  statutes  and  regulations,  the  policies,  rules  and 
procedures  adopted  by  the  Bank's  Board  of  Directors,  and  good 
banking  practices.   In  his  capacity  as  a  loan  originator,  Savard 
owed  to  the  Bank  a  fiduciary  duty  to  act  in  good  faith,  in  a 
manner  he  reasonably  believed  to  be  in  the  best  interests  of  the 
Bank,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 

127.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank,  Savard  breached  his  fiduciary  duties  to 
the  Bank.   Specifically,  beginning  in  or  about  July  1987,  and 
continuing  until  on  or  about  July  20,  1988,  Savard  executed  a 
scheme  to  defraud  ComFed  Savings  Bank  by  causing  false 
information  as  to  material  matters  to  be  set  forth  on  docximents 
used  by  the  Bank  to  determine  whether  to  issue  mortgage  loans  to 
borrowers,  including  mortgage  loan  questionnaires  and 
verification  of  deposit  forms. 
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128.  The  wrongful  conduct  of  Savard  described  in 
paragraph  127,  above,  is  exemplified  by,  but  not  limited  to,  the 
following  specific  incidents  of  wrongdoing. 

1.   Cerchiaro  Loan 

129.  On  or  about  July  15,  1987,  Savard  originated  a  loan  in 
the  amount  of  $208,000  to  Rosemary  and  James  Cerchiaro  secured  by 
real  property  located  at  101  Pleasant  Street  in  Dunstable, 
Massachusetts.   In  connection  therewith,  Savard  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  Mr.  Cerchiaro 's  employment, 
income  and  ownership  of  two  properties  on  the  borrower's  mortgage 
loan  questionnaire.   In  addition,  Savard  falsified,  caused  to  be 
falsified,  or  negligently  failed  to  detect  the  falsification  of, 
employment,  salary,  rental  income,  and  life  insurance  information 
on  the  borrower's  loan  application  and  in  the  verification  of 
employment  form  supporting  the  loan  application. 

2.   Proposki  Loan 
13  0.   On  or  about  March  23,  1988,  Savard  originated  a  loan 
in  the  amount  of  $50,000  to  Michael  T.  Proposki  secured  by  real 
property  located  at  26-28  Ames  Street  in  Lawrence,  Massachusetts. 
In  connection  therewith,  Savard  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Bank  to 
make  a  loan  it  otherwise  would  not  have  made  by  making,  causing 
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to  be  made,  or  negligently  failing  to  detect,  aaterial 
misrepresentations  regarding  the  borrower's  income  and  earnings 
on  the  borrower's  loan  application  and  in  the  verification  of 
employment  form  supporting  the  loan  application.   In  addition, 
Savard  forged,  caused  to  be  forged,  or  negligently  failed  to 
detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  form. 

3.  Yameen  Loan 

131.  On  or  about  March  8,  1988,  Savard  originated  a  loan  in 
the  amount  of  $133,000  to  George  A.  Yameen  secured  by  real 
property  located  at  19-21  Magnolia  Street  in  Lawrence, 
Massachusetts.   In  connection  therewith,  Savard  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  account 
balance  on  the  borrower's  loan  application  and  in  the 
verification  of  deposit  form  supporting  the  loan  application.   In 
addition,  Savard  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  authorized  depository 
signature  on  the  verification  of  deposit  form. 

4.  Natrai  Loan 

132.  On  or  about  January  8,  1988,  Savard  originated  a  loan 
in  the  amount  of  $135,800  to  Dinkar  Natraj  secured  by  real 
property  located  at  12  Sullivan  Street  in  Burlington, 
Massachusetts.   In  connection  therewith,  Savard  unlawfully, 
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fraudulently,  recklessly  and/ or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  income  on 
the  borrower's  loan  application  and  in  the  verification  of 
employment  form  supporting  the  loan  application.   In  addition, 
Savard  forged,  caused  to  be  forged,  or  negligently  failed  to 
detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  form. 

13  3.   In  addition,  at  times  relevant  to  this  Complaint, 
Savard  and  defendant  Campbell  convened  "classes"  in  order  to 
train  lending  officers  in  the  methods  and  means  of  defrauding 
ComFed  through  falsification  of  material  information  on  loan 
applications  and  in  loan-related  documents. 

134.   On  June  5,  1990,  the  United  States  Attorney  for  the 
District  of  Massachusetts  filed  a  one  count  Information  charging 
Savard  with  the  misconduct  alleged  in  paragraph  127,  above. 

13  5.   On  June  18,  1990,  Savard  entered  a  plea  of  guilty  to 
the  criminal  Information  and  specifically  to  the  conduct  alleged 
in  paragraph  129,  above. 

136.   The  Bank  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Savard 's  and  Campbell's  aforementioned  unlawful  conduct. 
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L.   CIAIMS  AGAINST  JEFFREY  L.  ARSENAULT 

137.  At  all  tines  relevant  to  the  allegations  contained  in 
this  Conplaint  \intil  August  5,  1988,  Arsenault  was  a  loan 
originator  in  the  loan  origination  office  of  the  Lowell, 
Massachusetts  branch  of  ConFed  Savings  Bank.  As  such,  he  was 
responsible  for  originating  loans  on  behalf  of  the  Bank  in 
accordance  with  federal  banking  statutes  and  regulations,  the 
policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Arsenault  owed  to  the  Bank  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  he  reasonably  believed  to  be  in  the  best 
interests  of  the  Bank,  and  with  such  care  as  an  ordinarily 
prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances . 

138.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank,  Arsenault  breached  his  fiduciary  duties 
to  the  Bank  by  engaging  in  conduct  exemplified  by,  but  not 
limited  to,  the  following  specific  incident  of  wrongdoing. 

Howard  Loan 

139.  On  or  about  September  16,  1987,  Arsenault  originated  a 
loan  in  the  amount  of  S155,000  to  P.  Ronald  Howard  secured  by 
real  property  located  at  Lots  15-16,  Glen  Drive  in  Hudson,  New 
Hampshire.   In  connection  therewith,  Arsenault  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
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making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  income  on 
the  borrower's  loan  application. 

140.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Arsenault's  unlawful  conduct  in  connection  with  the  Howard  loan. 

M.   CLAIMS  AGAINST  VIVIAN  OTA 

141.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  January  20,  1989,  Ota  was  a  loan  originator 
in  the  loan  origination  office  of  the  Tewksbury,  Massachusetts 
branch  of  ComFed  Savings  Bank.   At  all  relevant  times,  loans 
originated  by  Ota  were  processed  through  the  Lowell, 
Massachusetts  office  of  the  Bank.   As  a  loan  originator,  Ota  was 
responsible  for  originating  loans  on  behalf  of  the  Bank  in 
accordance  with  federal  banking  statutes  and  regulations,  the 
policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  her  capacity  as  a  loan 
originator,  Ota  owed  to  the  Bank  a  fiduciary  duty  to  act  in  good 
faith,  in  a  manner  she  believed  to  be  in  the  best  interests  of 
the  Bank,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 

142.  In  the  exercise  of  her  responsibilities  as  a  loan 
originator  for  the  Bank,  Ota  breached  her  fiduciary  duties  to  the 
Bank  by  engaging  in  wrongful  conduct  exemplified  by,  but  not 
limited  to,  the  following  specific  incidents  of  wrongdoing. 
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1.   Pens  Loan 

143.  On  or  about  March  1,  1988,  Ota  originated  a  loan  in 
the  amount  of  $105,600  to  Judith  Pena  secured  by  real  property 
located  at  64  Tremont  Street  in  Lawrence,  Massachusetts.   In 
connection  therewith,  Ota  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrower's  employment  and  income  on  the  borrower's 
loan  application  and  in  the  verification  of  employment  form 
supporting  the  loan  application.   In  addition,  Ota  forged,  caused 
to  be  forged,  or  negligently  failed  to  detect  the  forgery  of,  the 
employer's  signature  on  the  verification  of  employment  form. 

2 .   Murohv  Loan 

144.  On  or  about  December  14,  1987,  Ota  originated  a  loan 
in  the  amount  of  $116,000  to  Eugene  Murphy  secured  by  real 
property  located  at  4  Grace  Avenue  in  Tewksbury,  Massachusetts. 
In  connection  therewith,  Ota  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  balance  in  the  borrower's  bank  account  on  the 
borrower's  loan  application  and  in  the  verification  of  deposit 
form  supporting  the  loan  application.   In  addition,  Ota  forged, 
caused  to  be  forged,  or  negligently  failed  to  detect  the  forgery 
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of,  the  authorized  depository  signature  on  the  verification  of 
deposit  form. 

3.   Toribio  Loan 

145.  On  or  about  November  6,  1987,  Ota  originated  a  loan  in 
the  amount  of  $97,500  to  Laura  and  Athis  Toribio  secured  by  real 
property  located  at  50  Spruce  Street  in  Lawrence,  Massachusetts. 
In  connection  therewith,  Ota  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrowers'  employment  and  income  on  the  borrowers' 
loan  application  and  in  the  verification  of  employment  forms 
supporting  the  loan  application.   In  addition,  Ota  forged,  caused 
to  be  forged,  or  negligently  failed  to  detect  the  forgery  of,  the 
employers'  signatures  on  the  verification  of  employment  forms. 

4.   Harrington  Loan 

146.  On  or  about  July  13,  1988,  Ota  originated  a  loan  in 
the  amount  of  $70,500  to  Sharon  and  Richard  Harrington  secured  by 
real  property  located  at  88  Currier  Street  in  Methuen, 
Massachusetts.   In  connection  therewith,  Ota  unlawfully, 
fraudulently,  recklessly  and/ or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrowers'  credit 
history  in  a  credit  explanation  letter  supporting  the  borrowers' 
loan  application. 
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147.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Ota's  unlawful  conduct. 

N.   CLAIMS  AGAINST  MICHAEL  J.  FOX 

148.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  October  18,  1988,  Fox  was  a  loan  originator 
in  the  loan  origination  office  of  the  Tewksbury,  Massachusetts 
branch  of  ComFed  Savings  Bank.   At  all  relevant  times,  loans 
originated  by  Fox  were  processed  through  the  Lowell, 
Massachusetts  office  of  the  Bank.   As  a  loan  originator.  Fox  was 
responsible  for  originating  loans  on  behalf  of  the  Bank  in 
accordance  with  federal  banking  statutes  and  regulations,  the 
policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Fox  owed  to  the  Bank  a  fiduciary  duty  to  act  in  good 
faith,  in  a  manner  he  reasonably  believed  to  be  in  the  best 
interests  of  the  Bank,  and  with  such  care  as  an  ordinarily 
prudent  person  in  a  like  position  would  have  used  under  similar 
circumstances . 

149.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank,  Fox  breached  his  fiduciary  duties  to  the 
Bank  by  engaging  in  wrongful  conduct  exemplified  by,  but  not 
limited  to,  the  following  specific  incidents  of  wrongdoing. 
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1.   Gillan  Loan 

150.  On  or  about  January  11,  1988,  Fox  originated  a  loan  in 
the  amount  of  $103,500  to  Linda  S.  and  Michael  H.  Gillan  secured 
by  real  property  located  at  Lot  13,  Whittier  Road  in  Fremont,  New 
Hampshire.   In  connection  therewith.  Fox  unlawfully, 
fraudulently,  recklessly  and/ or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
failing  to  disclose,  causing  to  be  undisclosed,  or  negligently 
failing  to  detect  the  nondisclosure  of,  material  information 
regarding  the  borrower's  bank  account  on  the  borrowers'  loan 
application  and  in  the  verification  of  deposit  form  supporting 
the  loan  application.   In  addition,  Fox  forged,  caused  to  be 
forged,  or  negligently  failed  to  detect  the  forgery  of,  the 
authorized  depository  signature  on  the  verification  of  deposit 
form. 

2.   Todd  Loan 

151.  On  or  about  February  22,  1988,  Fox  originated  a  loan 
in  the  amount  of  $208,000  to  Michael  R.  Todd  secured  by  real 
property  located  at  196  Shawsheen  Road  in  Andover,  Massachusetts. 
In  connection  therewith.  Fox  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrower's  income,  bank  account  balance,  and  credit 
history  on  the  borrower's  loan  application  and  in  a  credit 
explanation  letter  supporting  the  loan  application.   In  addition, 
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Fox  forged,  caused  to  be  forged,  or  negligently  failed  to  detect 
the  forgery  of,  the  borrower's  signature  on  the  credit 
explanation  letter. 

3.   Fox  Loan 

152.  On  or  about  February  11,  1988,  Fox  originated  a  loan 
in  the  amount  of  $188,000  to  himself  secured  by  real  property 
located  at  Lot  8,  Donmac  Drive  in  Derry,  New  Hampshire.   In 
connection  therewith.  Fox  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  status  of  his  indebtedness  on  certain  real  property 
on  the  verification  of  deposit  form  setting  forth  information 
pertinent  to  Mr.  Fox's  indebtedness  on  that  property.   In 
addition,  Fox  forged,  caused  to  be  forged,  or  negligently  failed 
to  detect  the  forgery  of,  the  authorized  depository  signature  on 
the  verification  of  deposit  form. 

4.   Kuioers.  Ciak.  and  Swift  Loans 

153.  On  or  about  October  16,  1987,  Fox  originated  a  loan  in 
the  amount  of  $102,000  to  Donna  J.  and  Michael  T.  Swift  secured 
by  real  property  located  at  48  Ashworth  Terrace  in  Haverhill, 
Massachusetts . 

154.  On  or  about  June  20,  1988,  Fox  originated  a  loan  in 
the  amount  of  $85,500  to  Katherine  M.  Ciak  secured  by  real 
property  located  at  Lot  7-5,  Bald  Hill  Road  in  Raymond,  New 
Hampshire. 
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155.  On  or  about  June  30,  1988,  Fox  originated  a  loan  in 
the  asount  of  $137,000  to  Laurel  and  John  W.  Kuipers,  Jr., 
secured  by  real  property  located  at  68  Morton  Street  in  Andover, 
Massachusetts . 

156.  In  connection  with  all  three  of  the  above  loans.  Fox 
unlawfully,  fraudulently,  recklessly  and/ or  through  gross 
negligence  caused  the  Bank  to  make  loans  it  otherwise  would  not 
have  nade  by  making,  causing  to  be  made,  or  negligently  failing 
to  detect,  material  misrepresentations  regarding  the  borrowers' 
income  on  their  loan  applications. 

157.  ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Fox's  unlawful  conduct. 

0.    CLAIMS  AGAINST  KATHLEEN  R.  TARR 

158.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  in  or  about  September  1988,  Tarr  was  a  loan 
originator  in  the  loan  origination  office  of  the  Tewksbury, 
Massachusetts  branch  of  ComFed  Savings  Bank.   At  all  relevant 
times,  loans  originated  by  Tarr  were  processed  through  the 
Lowell,  Massachusetts  office  of  the  Bank.   From  in  or  about 
September  1988,   until  on  or  about  April  2,  1990,  Tarr  was  a  loan 
originator  for  ComFed  Mortgage  Co. ,  Inc.  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.   As  a  loan 
originator,  Tarr  was  responsible  for  originating  loans  on  behalf 
of  the  Bank  and  the  Mortgage  Company  in  accordance  with  federal 
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banking  statutes' and  regulations,  the  policies,  rules  and 
procedures  adopted  by  the  Bank's  and  the  Mortgage  Company's  Board 
of  Directors,  and  good  banking  practices.   In  her  capacity  as  a 
loan  originator,  Tarr  owed  to  the  Bank  and  to  the  Mortgage 
Company  a  fiduciary  duty  to  act  in  good  faith,  in  a  manner  she 
reasonably  believed  to  be  in  the  best  interests  of  the  Bank  and 
the  Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

159.  In  the  exercise  of  her  responsibilities  as  a  loan 
originator  for  the  Bank,  Tarr  breached  her  fiduciary  duties  to 
the  Bank  and  the  Mortgage  Company  by  engaging  in  wrongful  conduct 
exemplified  by,  but  not  limited  to,  the  following  specific 
incident  of  wrongdoing. 

Budden  Loan 

160,  On  or  about  March  23,  1988,  Tarr  originated  a  loan  to 
Herbert  Budden  in  the  amount  of  $175,000  secured  by  real  property 
located  at  212  Pearl  Street  in  Reading,  Massachusetts.   In 
connection  therewith,  Tarr  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrowers'  employment  and  income  on  the  borrower's 
loan  application  and  in  the  verification  of  employment  form 
supporting  the  loan  application.   In  addition,  Tarr  forged, 
caused  to  be  forged,  or  negligently  failed  to  detect  the  forgery 
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of,  the  employer's  signature  on  the  verification  of  eDploynent 
form. 

161.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Tarr's  unlawful  conduct. 

P.   CLAIMS  AGAINST  RICHARD  HUNTER 

162.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  25,  1988,  Hunter  was  a  loan 
originator  in  the  loan  origination  office  of  the  Pepperell, 
Massachusetts  branch  of  ComFed  Savings  Bank.   At  all  relevant 
times,  loans  originated  by  Hunter  were  processed  through  the 
Lowell,  Massachusetts  office  of  the  Bank.  As  a  loan  originator, 
Hunter  was  responsible  for  originating  loans  on  behalf  of  the 
Bank  in  accordance  with  federal  banking  statutes  and  regulations, 
the  policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Hunter  owed  to  the  Bank  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  he  believed  to  be  in  the  best  interests 
of  the  Bank  and  with  such  care  as  an  ordinarily  prudent  person  in 
a  like  position  would  have  used  under  similar  circumstances. 

163.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank,  Hunter  breached  his  fiduciary  duties  to 
the  Bank  by  engaging  in  wrongful  conduct  exemplified  by,  but  not 
limited  to,  the  following  specific  incidents  of  wrongdoing. 
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1.   Sessa  Loan 

164.  On  or  about  August  25,  1987,  Hunter  originated  a  loan 
in  the  amount  of  $104,000  to  Aldo  and  Ann  Marie  Sessa  secured  by 
real  property  located  at  6  Sunnydale  Drive  in  Merrimack,  New 
Hampshire.   In  connection  therewith.  Hunter  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  Ms.  Sessa 's  employment  and 
income  on  the  borrowers'  loan  application. 

2.   Johnson  Loan 

165.  On  or  about  January  19,  1988,  Hunter  originated  a  loan 
in  the  amount  of  §110,700  to  Craig  and  Patricia  A.  Johnson 
secured  by  real  property  located  at  42  Riverside  Avenue  in 
Hudson,  New  Hampshire.   In  connection  therewith,  Hunter 
unlawfully,  fraudulently,  recklessly  and/or  through  gross 
negligence  caused  the  Bank  to  make  a  loan  it  otherwise  would  not 
have  made  by  making,  causing  to  be  made,  or  negligently  failing 
to  detect,  material  misrepresentations  regarding  the  borrowers' 
bank  account  balances  on  the  borrowers'  loan  application  and  in 
the  verification  of  deposit  form  supporting  the  loan  application. 
In  addition.  Hunter  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  authorized  depository 
signature  on  the  verification  of  deposit  form. 
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3.    paing  L<?an 

166.  On  or  about  February  9,  1988,  Hunter  originated  a  loan 
in  the  amount  of  $100,500  to  Perry  Daine  secured  by  real  property 
located  at  74  Greeley  Street  in  Hudson,  New  Hampshire.   In 
connection  therewith.  Hunter  unlawfully,  fraudulently,  recklessly 
and/or  through  gross  negligence  caused  the  Bank  to  make  a  loan  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrower's  employment  and  income  on  the  borrower's 
loan  application  and  in  the  verification  of  employment  and  W-2 
Wage  and  Tax  Statement  forms  supporting  the  loan  application.   In 
addition.  Hunter  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  employer's  signature  of  the 
verification  of  employment  form. 

167 .  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Hunter's  unlawful  conduct. 

Q.   CLAIMS  AGAINST  THOMAS  A.  BENJAMIN 

168.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  in  or  about  July  21,  1988,  Benjamin  was  a 
loan  originator  in  the  loan  origination  office  of  the  Leominster, 
Massachusetts  branch  of  Comfed  Savings  Bank.   At  all  relevant 
times,  loans  originated  by  Benjamin  were  processed  through  the 
Lowell,  Massachusetts  office  of  the  Bank.  As  a  loan  originator, 
Benjamin  was  responsible  for  originating  loans  on  behalf  of  the 
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Bank  in  accordance  with  federal  banking  statutes  and  regulations, 
the  policies,  rules  and  procedures  adopted  by  the  Bank's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Benjamin  owed  to  the  Bank  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  he  believed  to  be  in  the  best  interests 
of  the  Bank,  and  with  such  care  as  an  ordinarily  prudent  person 
in  a  like  position  would  have  used  under  similar  circumstances. 

169.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank,  Benjamin  breached  his  fiduciary  duties 
to  the  Bank  by  engaging  in  wrongful  conduct  exemplified  by,  but 
not  limited  to,  the  following  specific  incidents  of  wrongdoing. 

1.   Johnson  Loan 

170.  On  or  about  May  26,  1988,  Benjamin  originated  a  loan 
in  the  amount  of  $100,000  to  Steven  and  Nancy  C.  Johnson  secured 
by  real  property  located  at  54  Smith  Street  in  Leominster, 
Massachusetts.   In  connection  therewith,  Benjamin  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrowers'  employment 
and  income  on  the  borrowers'  loan  application. 

2.   Bobillier  Loan 

171.  On  or  about  April  27,  1988,  Benjamin  originated  a  loan 
in  the  amount  of  $112,500  to  Daniel  Bobillier  secured  by  real 
property  located  at  27  Hartford  Street  in  Fitchburg, 
Massachusetts.   In  connection  therewith,  Benjamin  unlawfully, 
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fraudulently,  recklessly  and/ or  through  gross  negligence  caused 
the  Bank  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  income  on 
the  borrower's  loan  application  and  in  the  verification  of 
employment  form  supporting  the  loan  application.   In  addition, 
Benjamin  forged,  caused  to  be  forged,  or  negligently  failed  to 
detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  form. 

3.   Hurley  Loan 

172.  On  or  about  February  25,  1988,  Benjamin  originated  a 
loan  in  the  amount  of  $91,000  to  Daniel  P.  Hurley  secured  by  real 
property  located  at  39  Allen  Place  in  Fitchburg,  Massachusetts. 
In  connection  therewith,  Benjamin  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Bank  to 
make  a  loan  it  otherwise  would  not  have  made  by  making,  causing 
to  be  made,  or  negligently  failing  to  detect,  material 
misrepresentations  regarding  rental  income  on  three  of  five  Rent 
Agreements  submitted  in  support  of  the  borrower's  loan 
application.   In  addition,  Benjamin  forged,  caused  to  be  forged, 
or  negligently  failed  to  detect  the  forgery  of,  the  tenants' 
signatures  on  all  five  of  those  agreements. 

173.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Benjamin's  unlawful  conduct. 
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R.    CLAIMS  AGAINST  DAVID  V.  CHIRIACO 

174.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  Jvme  5,  1989,  Chiriaco  was  a  loan  originator 
for  ComFed  Mortgage  Co.,  Inc.,  in  the  White  Plains,  New  York 
office  of  the  Mortgage  Company  and  the  branch  manager  of  that 
office.   As  such,  Chiriaco  was  responsible  for  originating  loans, 
reviewing  and  approving  loans  originated  by  lending  officers  in 
the  White  Plains,  New  York  office  of  the  Mortgage  Company,  and 
generally  for  ensuring  that  loans  made  by  that  office  complied 
with  federal  banking  statutes  and  regulations,  the  policies, 
rules  and  procedures  adopted  by  the  Mortgage  Company's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loan 
originator  and  branch  manager,  Chiriaco  owed  to  the  Mortgage 
Company  a  fiduciary  duty  to  act  in  good  faith,  in  a  manner  he 
reasonably  believed  to  be  in  the  best  interests  of  the  Mortgage 
Company,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 

175.  In  the  exercise  of  his  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Chiriaco  breached  his  fiduciary  duties  to  the  Mortgage  Company 
by: 

(a)   actively  encouraging,  knowingly  acquiescing  in,  or 

negligently  failing  to  detect  the  wrongful  conduct  of 
employees  under  his  immediate  supervision,  as  set  forth 
in  paragraphs  180  through  187  of  this  Complaint;  and 
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(b)   himself  pairticipating  in  the  making  of  fraudulent  loans 
by  engaging  in  the  wrongful  conduct  set  forth  in 
paragraphs  177  through  179,  below. 

176.  The  wrongful  conduct  of  Chiriaco  described  in 
paragraph  175(b),  above,  is  exemplified  by,  but  not  limited  to, 
the  following  specific  incidents  of  wrongdoing. 

1.  Jones  Loan 

177.  On  or  about  September  1,  1987,  Chiriaco  originated  a 
loan  in  the  amount  of  $112,500  to  Dorothy  Jones  that  was  secured 
by  real  property  located  at  1180  Putnam  Avenue,  Brooklyn,  New 
York.   In  connection  therewith,  Chiriaco  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's 
employment  and  income  on  the  borrower's  loan  application  and  in 
the  verification  of  employment  form  supporting  the  loan 
application. 

2.  Nieves  Loan 

178.  On  or  about  September  21,  1987,  Chiriaco  originated  a 
loan  in  the  eunount  of  $118,800  to  Angel  Nieves  secured  by  real 
property  located  at  219  Warwick  Street,  Brooklyn,  New  York.   In 
connection  therewith,  Chiriaco  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
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material  misrepresentations  regarding  the  borrower's  employment, 
income  and  bank  account  balance  on  the  borrower's  loan 
application  and  in  the  verification  of  employment  and 
verification  of  deposit  forms  supporting  the  loan  application. 

179.   ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Chiriaco's  unlawful  conduct. 

S.    CLAIMS  AGAINST  DONALD  PIETRAFESA 

18  0.   At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  April  5,  1989,  Pietrafesa  was  a  loan 
originator  in  the  White  Plains,  New  York  office  of  ComFed 
Mortgage  Co.,  Inc.   As  such,  he  was  responsible  for  originating 
loans  on  behalf  of  the  Mortgage  Company  in  accordance  with 
federal  banking  statutes  and  regulations,  the  policies,  rules  and 
procedures  adopted  by  the  Mortgage  Company's  Board  of  Directors, 
and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Pietrafesa  owed  to  the  Mortgage  Company  a  fiduciary 
duty  to  act  in  good  faith,  in  a  manner  he  reasonably  believed  to 
be  in  the  best  interests  of  the  Mortgage  Company,  and  with  such 
care  as  an  ordinarily  prudent  person  in  a  like  position  would 
have  used  under  similar  circumstances. 

181.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Pietrafesa  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
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conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incident  of  wrongdoing. 

Hernandez  Loan 

182.  On  or  about  December  18,  1987,  Pietrafesa  originated  a 
$100,000  loan  to  Jeffrey  A.  and  Aspacious  P.  Hernandez  secured  by 
real  property  located  at  122  Westwood  Drive  in  Brentwood,  New 
York.   In  connection  therewith,  Pietrafesa  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrowers' 
income  on  the  loan  application.   Pietrafesa  further  forged, 
caused  to  be  forged,  or  negligently  failed  to  detect  the  forgery 
of,  the  borrowers'  signatures  on  loan  program  disclosure 
documents . 

183.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  neune  and  reputation  as  a  result  of 
Pietrafesa 's  unlawful  conduct. 

T.   CLAIMS  AGAINST  ANTHONY  COLICCHIO 

184.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  December  12,  1988,  Colicchio  was  a  loan 
originator  in  the  White  Plains,  New  York  office  of  ComFed 
Mortgage  Co.,  Inc.   As  such,  he  was  responsible  for  originating 
loans  on  behalf  of  the  Mortgage  Company  in  accordance  with 
federal  banking  statutes  and  regulations,  the  policies,  rules  and 
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procedures  adopted  by  the  Mortgage  Company's  Board  of  Directors, 
and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  Colicchio  owed  to  the  Mortgage  Company  a  fiduciary 
duty  to  act  in  good  faith,  in  a  manner  he  reasonably  believed  to 
be  in  the  best  interests  of  the  Mortgage  Company,  and  with  such 
care  as  an  ordinarily  prudent  person  in  a  like  position  would 
have  used  under  similar  circumstances. 

185.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Colicchio  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incident  of  wrongdoing. 

Scott  Loan 

186.  On  or  about  August  23,  1988,  Colicchio  originated  a 
loan  to  Mary  E.  Scott  in  the  amount  of  $164,000  secured  by  real 
property  located  at  111-05  95th  Avenue  in  Richmond  Hill,  New 
York.   In  connection  therewith,  Colicchio  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's  true 
name,  employment  and  income  on  the  loan  application.   In 
addition,  Colicchio  concealed,  caused  to  be  concealed,  or 
negligently  failed  to  detect  the  concealment  of,  the  fact  that 
the  transaction  was  not  a  loan  for  the  purchase  of  property  but 
rather  a  loan  to  pay  off  a  prior  debt  on  the  property. 
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187.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Colicchio's  unlawful  conduct. 

U.    CLAIMS  AGAINST  RICHARD  A.  SORDILLO 

188.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  6,  1990,  Sordillo  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company  and  the  branch 
manager  of  that  office.   As  such,  Sordillo  was  responsible  for 
originating  loans,  reviewing  and  approving  loans  originated  by 
the  lending  officers  in  the  Wakefield,  Massachusetts  office  of 
the  Mortgage  Company,  and  generally  for  ensuring  that  loans  made 
by  that  office  complied  with  federal  banking  statutes  and 
regulations,  the  policies,  rules  and  procedures  adopted  by  the 
Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator  and  branch 
manager,  Sordillo  owed  to  the  Mortgage  Company  a  fiduciary  duty 
to  act  in  good  faith,  in  a  manner  he  reasonably  believed  to  be  in 
the  best  interests  of  the  Mortgage  Company,  and  with  such  care  as 
an  ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

189.  In  the  exercise  of  his  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Sordillo  breached  his  fiduciary  duties  to  the  Mortgage  Company 
by: 
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(a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect  the  wrongful  conduct  of 
enployees  under  his  inmediate  supervision,  as  set  forth 
in  paragraphs  193  through  211  of  this  Complaint;  and 

(b)  himself  engaging  in  the  making  of  fraudulent  loans  by 
unlawfully,  fraudulently,  recklessly  and/or  through 
gross  negligence  permitting  second  mortgages  in  favor 
of  the  sellers  to  be  placed  on  properties  that  were  the 
subject  of  first  mortgage  loans  by  ComFed,  and 
falsifying,  causing  to  be  falsified,  or  negligently 
failing  to  detect  the  falsification  of,  data  on  loan 
applications  and  in  loan-related  documents,  as  set 
forth  in  paragraphs  191-192,  below. 

190.  The  wrongful  conduct  of  Sordillo  described  in 
paragraph  189(b),  above,  is  exemplified  by,  but  not  limited  to, 
the  following  specific  incident  of  wrongdoing. 

Chandler  Loan 

191.  On  or  about  September  24,  1987,  Sordillo  originated  a 
loan  in  the  amount  of  $96,300  to  Stephen  L.  and  Linda  A.  Chandler 
secured  by  real  property  located  at  114  Williams  Avenue  in  Lynn, 
Massachusetts.   In  connection  therewith,  Sordillo  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  amount  of  the 
down  payment  made  by  the  borrowers  and  the  borrowers'  source  of 
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funds  for  closing  on  the  loan  application,  in  a  gift  letter,  and 
in  the  HUD-1  Settlement  Statement.   In  addition,  in  direct 
violation  of  ComFed's  lending  policy  and  applicable  underwriting 
standards,  Sordillo  permitted  a  second  mortgage  in  favor  of  the 
realtor  to  be  secretly  placed  on  the  property  that  was  the 
subject  of  the  first  mortgage  loan  made  by  ComFed. 

192.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Sordillo 's  unlawful  conduct. 

V,    CLAIMS  AGAINST  JOHN  R.  DELGAIZO 

193.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  26,  1989,  DelGaizo  was  a  loan 
originator  in  the  Wakefield,  Massachusetts  office  of  ComFed 
Mortgage  Company.   As  such,  DelGaizo  was  responsible  for 
originating  loans  on  behalf  of  the  Mortgage  Company  in  accordance 
with  federal  banking  statutes  and  regulations,  the  policies, 
rules  and  procedures  adopted  by  the  Bank's  Board  of  Directors, 
and  good  banking  practices.   In  his  capacity  as  a  loan 
originator,  DelGaizo  owed  to  the  Mortgage  Company  a  fiduciary 
duty  to  act  in  good  faith,  in  a  manner  he  reasonably  believed  to 
be  in  the  best  interests  of  the  Mortgage  Company,  and  with  such 
care  as  an  ordinarily  prudent  person  in  a  like  position  would 
have  used  under  similar  circumstances. 

194.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  DelGaizo  breached  his 
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fiduciaxy  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incidents  of  wrongdoing. 

1.   ImperiosQ  Loan 

195.  On  or  about  August  6,  1987,  DelGaizo  originated  a  loan 
to  Clarke  E.  Imperioso  in  the  amount  of  $114,300  secured  by  real 
property  located  at  86-88  Eastern  Avenue,  Unit  1,  in  Lynn, 
Massachusetts.   In  connection  therewith,  DelGaizo  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's 
income  and  bank  account  balance  on  the  borrower's  loan 
application  and  in  the  verification  of  employment  and 
verification  of  deposit  forms  supporting  the  loan  application. 

In  addition,  DelGaizo  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  authorized  employer  and 
depository  signatures  on  the  verification  of  employment  and 
verification  of  deposit  forms. 

2.      Strom  Loan 

196.  On  or  about  March  22,  1988,  DelGaizo  originated  a  loan 
to  Julie  C.  Strom  in  the  amount  of  $94,000  secured  by  real 
property  located  at  7  Duke  Street  in  Lynn,  Massachusetts.   In 
connection  therewith,  DelGaizo  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
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making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  bank  account 
balance  on  the  borrower's  loan  application  and  in  the 
verification  of  deposit  form  supporting  the  loan  application.   In 
addition,  DelGaizo  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  authorized  depository 
signature  on  the  verification  of  deposit  form. 
3.   Florida  Loans 
197.   From  on  or  about  September  3,  1987,  up  to  and 
including  on  or  about  April  6,  1988,  DelGaizo  originated  eight 
loans  in  the  total  dollar  amount  of  $484,800  to  five  different 
borrowers.   The  loans  were  secured  by  various  real  properties  in 
the  State  of  Florida.   In  connection  with  those  loans,  DelGaizo 
unlawfully,  fraudulently,  recklessly  and/or  through  gross 
negligence  caused  the  Mortgage  Company  to  make  loans  it  otherwise 
would  not  have  made  by  making,  causing  to  be  made,  or  negligently 
failing  to  detect,  material  misrepresentations  regarding  the 
borrowers'  bank  account  balances  on  the  borrowers'  loan 
applications  and  in  the  verification  of  deposit  forms  supporting 
the  loan  applications,  as  set  forth  below: 

Name  of 

Borrower 


Nicholas  C.  Cornelio 


Address  of 

PlTPP^rtY 

Loan 

statement 

2466  Dewey  Street 

Hollywood, 

Florida 

$44,400 

Existence  of 

savings 

account  and 

current  and 

average 

balances 

therein 
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Paul  R.  Neal 


1920  N.E.  2 
Terrace ,  Pom- 
pano  Beach, 
Florida 


$63,200 


Existence  of 

checking 

account  and 

current  and 

average 

balances 

therein 


Paul  R.  Neal 


4430  N.W.  11 
Street,  Lauder- 
hill,  Florida 


$55,200 


Existence  of 

checking 

account  and 

current  and 

average 

balances 

therein 


Neal  Pantano 


1541  N.W.  97 
Terrace ,  Pembroke 
Pines,  Florida 


$60,800 


Current  and 

average 

savings 

account 

balances 


Rocco  and  Maria  E. 
lacoviello 


5998  N.W.  19  St. , 
Sunrise,  Florida 


$80,000 


Existence  of 

savings 

account  and 

current  and 

average 

balances 

therein 


Rocco  and  Maria  E. 
lacoviello 


5211  N.W.  16  St. 

Lauderhill, 

Florida 


$75,600 


Existence  of 

savings 

account  and 

current  and 

average 

balances 

therein 


Horace  Privitera 


951  Alabama 

Avenue , 

Fort  Lauderdale, 

Florida 


$56,000 


Existence  of 

savings 

account  and 

current  and 

average 

balances 

therein 
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Horace  Privitera       221  N.W.  41  St.,    $49,600   Existence  of 

Ponpano  Beach,  savings 

Florida  account  and 

current  and 
average 
balances 
therein 


198.  In  addition,  DelGaizo  forged,  caused  to  be  forged,  or 
negligently  failed  to  detect  the  forgery  of,  authorized 
depository  signatures  on  the  verification  of  deposit  forms 
supporting  the  borrowers'  loan  applications. 

4 .   Bellanti  Loan 

199.  On  or  about  July  7,  1988,  DelGaizo  originated  a  loan 
to  Joseph  R.  Bellanti  in  the  amount  of  $162,000  secured  by  real 
property  located  at  119  Trenton  Street,  East  Boston, 
Massachusetts.   In  connection  therewith,  DelGaizo  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's  bank 
account  balance  on  the  borrower's  loan  application  and  in  the 
verification  of  deposit  form  supporting  the  loan  application.   In 
addition,  DelGaizo  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  authorized  depository 
signature  on  the  verification  of  deposit  form. 

200.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  njune  and  reputation  as  a  result  of 
DelGaizo 's  unlawful  conduct. 
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W.    CIAIMS  AGAINST  CHRISTOPHER  J.  ANISKOVICH 

201.  At  all  tines  relevant  to  the  allegations  contained  in 
this  Complaint  until  on  or  about  September  14,  1988,  Aniskovich 
was  a  loan  originator  in  the  loan  origination  office  of  the 
Tewksbury,  Massachusetts  branch  of  ComFed  Savings  Bank  and,  from 
on  or  about  September  15,  1988,  until  April  11,  1989,  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Wakefield, 
Massachusetts  office  of  the  Mortgage  Company.  As  a  loan 
originator,  Aniskovich  was  responsible  for  originating  loans  on 
behalf  of  the  Bank  and  the  Mortgage  Company  in  accordance  with 
federal  banking  statutes  and  regulations,  the  policies,  rules  and 
procedures  adopted  by  the  Bank's  and  the  Mortgage  Company's  Board 
of  Directors,  and  good  banking  practices.   In  his  capacity  as  a 
loan  originator,  Aniskovich  owed  to  the  Bank  and  to  the  Mortgage 
Company  a  fiduciary  duty  to  act  in  good  faith,  in  a  manner  he 
reasonably  believed  to  be  in  the  best  interests  of  the  Bank  and 
the  Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

202.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Bank  and  the  Mortgage  Company,  Aniskovich 
breached  his  fiduciary  duties  to  the  Bank  and  the  Mortgage 
Company  by  engaging  in  wrongful  conduct  exemplified  by,  but  not 
limited  to,  the  following  specific  incidents  of  wrongdoing. 
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Claremont  Arms  Loans 
203.   From  on  or  about  October  19,  1988,  up  to  and  including 
May  15,  1989,  Aniskovich  originated  the  below-listed  twenty-four 
loans  totaling  $1,184,500  to  twelve  different  borrowers  secured 
by  condominium  units  located  at  the  Claremont  Arms  Condominium 
Project  in  Claremont,  New  Hampshire.   In  connection  therewith, 
Aniskovich  unlawfully,  fraudulently,  recklessly  and/or  through 
gross  negligence  caused  the  Mortgage  Company  to  make  loans  it 
otherwise  would  not  have  made  by  making,  causing  to  be  made,  or 
negligently  failing  to  detect,  material  misrepresentations 
regarding  the  borrowers'  employment,  income  and  bank  account 
balances  on  the  borrowers'  loan  applications  and  in  verification 
of  employment  and  verification  of  deposit  forms  supporting  the 
loan  applications: 


Approximate  Date 
of  Loan  Origination 

October  19,  1988 

October  19,  1988 

October  19,  1988 

October  19,  1988 

October  19,  1988 

February  10,  1989 

February  10,  1989 

February  10,  1989 

February  10,  1989 

February  10,  1989 


Name  of  Borrower 
James  F.  Mello 
Carol  A.  Sarro 
Carol  A.  Sarro 
Carol  A.  Sarro 
Carol  S.  Sarro 
Diane  Bryett 
Diane  Bryett 
John  W.  Gagne 
Anson  Sherman 
Anson  Sherman 
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February  24,  1989 

February  24,  1989 

February  24,  1989 
February  24,  1989 
February  24,  1989 
February  24,  1989 
March  9,  1989 
March  9,  1989 
March  22,  1989 
March  22,  1989 
March  22,  1989 
March  22,  1989 
April  6,  1989 
April  6,  1989 


Linda  Correia  and 
Philip  Coli,  Jr. 

Linda  Correia  and 
Philip  Cali,  Jr. 

Gayle  M.  Sarro 

Gayle  M.  Sarro 

Michael  Sarro 

Michael  Sarro 

Berit  R.  Anderson 

Berit  R.  Anderson 

Louis  Bifolk 

Louis  Bifolk 

J.  Barry  Dwyer 

J.  Barry  Dwyer 

Whently  0.  Williams 

Whently  0.  Williams 


204.  In  addition,  Aniskovitch  forged,  caused  to  be  forged, 
or  negligently  failed  to  detect  the  forgery  of,  the  authorized 
employer  and  depository  signatures  on  the  verification  of 
employment  and  verification  of  deposit  forms  supporting  the 
above-referenced  loan  applications. 

205.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Aniskovich's  unlawful  conduct. 
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X.   CLAIMS  AGAINST  MICHAEL  J.  SIRACO 

206.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  April  2,  1990,  Siraco  was  a  loan  originator 
in  the  Wakefield,  Massachusetts  office  of  ComJed  Mortgage  Co., 
Inc.   As  such,  he  was  responsible  for  originating  loans  on  behalf 
of  the  Mortgage  Company  in  accordance  with  federal  banking 
statutes  and  regulations,  the  policies,  rules  and  procedures 
adopted  by  the  Mortgage  Company's  Board  of  Directors,  and  good 
banking  practices.   In  his  capacity  as  a  loan  originator,  Siraco 
owed  to  the  Mortgage  Company  a  fiduciary  duty  to  act  in  good 
faith,  in  a  manner  he  reasonably  believed  to  be  in  the  best 
interests  of  the  Mortgage  Company,  and  with  such  care  as  an 
ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

207.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Siraco  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incidents  of  wrongdoing. 

1.   Peterson  Loans 

208.  On  or  about  April  27,  1989,  Siraco  originated  two 
loans  in  the  amounts  of  $44,000  and  $53,500  to  Paul  G.  Peterson 
secured  by  real  properties  located  at  1-9  Winter  Street  in 
Claremont,  New  Haonpshire  and  V-7  Winter  Street  in  Claremont,  New 
Hampshire,   respectively.   In  connection  therewith,  Siraco 
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unlawfully,  fraudulently,  recklessly  and/or  through  gross 
negligence  caused  the  Mortgage  Conpany  to  make  loans  it  otherwise 
would  not  have  made  by  making,  causing  to  be  made,  or  negligently 
failing  to  detect,  material  misrepresentations  regarding  the 
borrower's  employment  and  income  on  the  borrower's  loan 
applications  and  in  the  1987  H-2  Wage  and  Tax  Statement  and 
verification  of  employment  forms  supporting  the  loan 
applications. 

209.  In  addition,  Siraco  forged,  caused  to  be  forged,  or 
negligently  failed  to  detect  the  forgery  of,  the  authorized 
employer  signature  on  the  verification  of  employment  form. 

2.   Hilel  Loans 

210.  On  or  about  April  26,  1989,  Siraco  originated  two 
loans,  both  in  the  amount  of  $44,700,  to  Paulo  Henrique  Hilel 
secured  by  real  properties  located  at  D-10  Winter  Street  and  D- 
12  Winter  Street  in  Claremont,  New  Hampshire.   In  connection 
therewith,  Siraco  unlawfully,  fraudulently,  recklessly  and/or 
through  gross  negligence  caused  the  Mortgage  Company  to  make 
loans  it  otherwise  would  not  have  made  by  making,  causing  to  be 
made,  or  negligently  failing  to  detect,  material 
misrepresentations  regarding  the  borrower's  employment,  income, 
and  bank  account  balances  on  the  borrower's  loan  applications  and 
in  verification  of  employment  and  verification  of  deposit  forms 
supporting  the  loan  applications.   In  addition,  Siraco  forged, 
caused  to  be  forged,  or  negligently  failed  to  detect  the  forgery 
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of,  the  authorized  employer  and  depository  signatures  on  the 
verification  of  employment  and  verification  of  deposit  forms. 

211.  ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Siraco's  unlawful  conduct. 

Y.    CIAIMS  AGAINST  PATRICIA  A.  HAJJAR 

212.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint,  Ha j jar  was  a  loan  originator  for  ComFed  Mortgage 
Co. ,  Inc. ,  in  the  Salem,  New  Hampshire  office  of  the  Mortgage 
Company  and,  from  in  or  about  August  1987,  until  April  10,  1989, 
the  branch  manager  of  that  office.   As  a  loan  originator  and 
branch  manager,  Ha j jar  was  responsible  for  originating  loans, 
reviewing  and  approving  loans  originated  by  lending  officers  in 
the  Salem,  New  Hampshire  office  of  the  Mortgage  Company,  and 
generally  for  ensuring  that  loans  made  by  that  office  complied 
with  federal  banking  statutes  and  regulations,  the  policies, 
rules  and  procedures  adopted  by  the  Mortgage  Company's  Board  of 
Directors,  and  good  banking  practices.   In  her  capacity  as  a  loan 
originator  and  branch  manager.  Ha j jar  owed  to  the  Mortgage 
Company  a  fiduciary  duty  to  act  in  good  faith,  in  a  manner  she 
reasonably  believed  to  be  in  the  best  interests  of  the  Mortgage 
Company,  and  with  such  care  as  an  ordinarily  prudent  person  in  a 
like  position  would  have  used  under  similar  circumstances. 
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213.  In  the  exercise  of  her  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Ha j jar  breached  her  fiduciary  duties  to  the  Mortgage  Company  by: 

(a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
employees  under  her  immediate  supervision,  as  set  forth 
in  paragraphs  218-221  of  this  Complaint;  and 

(b)  herself  participating  in  the  making  of  fraudulent  loans 
by:   (1)  permitting  second  mortgages  in  favor  of  the 
seller  to  be  secretly  placed  on  numerous  properties 
that  were  the  subject  of  first  mortgage  loans  by 
ConFed,  as  set  forth  in  paragraph  215,  below;  and 

(ii)  falsifying,  causing  to  be  falsified,  or 
negligently  failing  to  detect  the  falsification  of, 
data  on  loan  applications  and  in  loan-related 
documents,  as  set  forth  in  paragraphs  216-217,  below. 

214.  The  wrongful  conduct  of  Ha j jar  described  in 
paragraph  213(b),  above,  is  exemplified  by,  but  not  limited  to, 
the  following  specific  incidents  of  wrongdoing. 

1.   Old  English  Estates  Condominium  Project 

215.  From  in  or  about  October  1987,  up  to  and  including 
October  1988,  Hajjar  unlawfully,  fraudulently,  recklessly  and/or 
through  gross  negligence,  originated  twenty-nine  first  mortgage 
loans  to  borrowers  purchasing  properties  at  the  Old  English 
Estates  Condominium  Project  located  in  Derry,  New  Hampshire.   In 
direct  violation  of  ComFed's  lending  policy  and  applicable 
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underwriting  standards,  Ha j jar  caused  the  Mortgage  Company  to 
Bake  loans  it  otherwise  would  not  have  made  by  permitting  second, 
and  in  some  cases  third,  mortgages  in  favor  of  the  developer 
Addallah  Construction  Corporation  to  be  secretly  placed  on  the 
properties  that  were  the  subject  of  first  mortgage  loans  by 
ComFed,  as  set  forth  below: 


Closing  Date 
October  15,  1987 
October  23,  1987 

November  13,  1987 

November  27,  1987 

November  27,  1987 

November  30,  1987 

November  30,  1987 

December  22,  1987 

December  30,  1987 

January  6,  1988 

January  15,  1988 

January  15,  1988 

January  19,  1988 

January  22,  1988 

January  22,  1988 

January  27,  1988 

January  27,  1988 


Borrower  Last  Name 

Cappola 

Merritt  and 
McAndrew 

Webber 

Hannon 

Moriarty 

Houde 

Kelley 

Groleau 

Ruggiero 
and  Belino 

DelSolio 
and  Datillo 

Bernard 

Titchen 

Moule 

Grennell 

Grennell 

Bernardini 

Wholley 
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Anount  of 
Undisclosed  Second 
or  Third  Mortgage 

$  5,180 

$19,980 

$  5,000 
$19,900 
$15,400 
$19,900 
$19,900 
$21,000 
$21,000 

$25,725 

$25,725 
$25,725 
$25,725 
$10,290 
$10,290 
$26,300 
$26,300 
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January  28,  1988 
January  29,  1988 
January  29,  1988 
January  29,  1988 
February  12,  1988 
February  18,  1988 
February  24,  1988 
February  24,  1988 
February  24,  1988 
May  25,  1988 
July  21,  1988 
October  28,  1988 


Grant 

Bussey 

DiSessa 

Martinez 

Finnegan 

Boutot 

Ferrazzani 

Ferrazzani 

MacDonald 

Florin 

O'Dell 

Renik 


$25,000 
$25,725 
$25,725 
$16,725 
$21,300 
$25,725 
$26,500 
$26,500 
$25,725 
$27,475 
$28,000 
$28,100 


2.   Armano  Loan 

216,  On  or  about  March  31,  1988,  Hajjar  originated  a  loan 
in  the  amount  of  $196,000  to  Joseph  P.  and  Suzanne  H.  Armano  that 
was  secured  by  real  property  located  at  54  Kilrea  Road,  Derry, 
New  Hampshire.   In  connection  therewith,  Hajjar  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  othervise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  Mr.  Armano 's  income 
on  the  borrowers'  loan  application. 

217.  ComFed  has  suffered  losses  of  money  and  property  and/or 
damage  to  its  good  name  and  reputation  as  a  result  of  Haj jar's 
unlawful  conduct. 
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Z.    CLAIMS  AGAINST  JAMES  F.  DOYLE 

218.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  May  12,  1989,  Doyle  was  a  loan  originator  in 
the  Salem,  New  Hampshire  office  of  ComFed  Mortgage  Company.   As 
such,  he  was  responsible  for  originating  loans  on  behalf  of  the 
Mortgage  Company  in  accordance  with  federal  banking  statutes  and 
regulations,  the  policies,  rules  and  procedures  adopted  by  the 
Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator,  Doyle  owed  to 
the  Mortgage  Company  a  fiduciary  duty  to  act  in  good  faith,  in  a 
manner  he  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

219.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Doyle  breached  his  fiduciary 
duties  to  the  Mortgage  Company  by  engaging  in  wrongful  conduct 
exemplified  by,  but  not  limited  to,  the  following  specific 
incidents  of  wrongdoing. 

Infante  Loans 

220.  On  or  about  September  22,  1988,  Doyle  originated  a 
$129,600  loan  to  Jose  and  Venecia  Infante  secured  by  real 
property  located  at  5-7  Bodwell  Street  in  Lawrence, 
Massachusetts.   On  or  about  November  7,  1988,  Doyle  originated  a 
second  loan,  in  the  amount  of  $120,000,  to  the  same  borrowers  to 
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refinance  real  property  located  at  1-3  Bodwell  Street,   in 
connection  with  both  of  these  loans,  Doyle  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  loans  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrowers' 
employment,  income,  and  intent  to  occupy  the  Bodwell  Street 
properties  on  the  loan  applications.   In  addition,  in  connection 
with  the  second  loan,  Doyle  failed  to  disclose,  or  negligently 
failed  to  detect  the  nondisclosure  of,  an  outstanding  mortgage 
obligation  of  the  borrowers. 

221.  ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Doyle's  unlawful  conduct. 

AA.   CLAIMS  AGAINST  W.  HENRY  COLEMAN 

222.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  20,  1988,  Coleman  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company  and  the  branch 
manager  of  that  office.   As  a  loan  originator  and  branch  manager, 
Coleman  was  responsible  for  originating  loans,  reviewing  and 
approving  loans  originated  by  lending  officers  in  the  Boston 
office  of  the  Mortgage  Company,  and  generally  for  ensuring  that 
loans  made  by  that  office  complied  with  federal  banking  statutes 
and  regulations,  the  policies,  rules  and  procedures  adopted  by 
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the  Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator  and  branch 
manager,  Coleman  owed  to  the  Mortgage  Company  a  fiduciary  duty  to 
act  in  good  faith,  in  a  manner  he  reason2ibly  believed  to  be  in 
the  best  interests  of  the  Mortgage  Company,  and  with  such  care  as 
an  ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

223.  In  the  exercise  of  his  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Coleman  breached  his  fiduciary  duties  to  the  Mortgage  Company  by: 

(a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
employees  under  his  immediate  supervision,  as  set  forth 
in  paragraphs  235-237  and  240-243  of  this  Complaint; 
and 

(b)  himself  participating  in  the  making  of  fraudulent  loans 
by  engaging  in  the  wrongful  conduct  set  foirth  in 
paragraphs  225-226,  below. 

224.  The  wrongful  conduct  of  Coleman  described  in  paragraph 
223(b),  above,  is  exemplified  by,  but  not  limited  to,  the 
following  specific  incident  of  wrongdoing. 
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Coleman  Loan 

225.   On  or  about  November  5,  1986,  Coleman  originated  a 
loan  in  the  amount  of  $133,000  to  himself  secured  by  real 
property  located  at  1185  Nantasket  Avenue  in  Hull,  Massachusetts. 
In  connection  therewith,  Coleman  unlawfully,  fraudulently, 
recklessly,  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
causing  to  be  inflated,  or  negligently  failing  to  detect  the 
inflation  of,  the  value  of  the  Nantasket  Avenue  property  in  the 
Appraisal  Report  supporting  his  loan  application. 

22  6.   ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Coleman's  unlawful  conduct. 

BB.   CIAIMS  AGAINST  VINCENT  J.  CRUPI 

227.   At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  October  17,  1988,  Crupi  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company  and,  from  in  or 
about  March  1988,  until  October  17,  1988,  the  branch  manager  of 
that  office.  As  such,  Crupi  was  responsible  for  originating 
loans,  reviewing  and  approving  loans  originated  by  lending 
officers  in  the  Boston,  Massachusetts  office  of  the  Mortgage 
Company,  and  generally  for  ensuring  that  loans  made  by  that 
office  complied  with  federal  banking  statutes  and  regulations, 
the  policies,  rules  and  procedures  adopted  by  the  Mortgage 

-85- 


320 


Company's  Board  of  Directors,  and  good  banking  practices.   In  his 
capacity  as  a  loan  originator  and  branch  manager,  Crupi  owed  to 
the  Mortgage  Company  a  fiduciary  duty  to  act  in  good  faith,  in  a 
manner  he  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

228.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  and  branch  manager  for  the  Mortgage  Company,  Crupi 
breached  his  fiduciary  duties  to  the  Mortgage  Company  by; 

(a)  actively  encouraging,  knowingly  acquiescing  in,  or 
negligently  failing  to  detect,  the  wrongful  conduct  of 
employees  under  his  immediate  supervision,  as  set  forth 
in  paragraphs  235-236  and  238-239  of  this  Complaint; 
and 

(b)  himself  participating  in  the  making  of  fraudulent  loans 
by  engaging  in  the  wrongful  conduct  set  forth  in 
paragraphs  230  through  234  of  this  Complaint. 

229.  The  wrongful  conduct  of  Crupi  described  in  paragraph 
228(b),  above,  is  exemplified  by,  but  not  limited  to,  the 
following  specific  incidents  of  wrongdoing. 

Atwood  Street  Condominium  Proieet 

230.  From  in  or  about  February  1988  through  in  or  about 
April  1988,  Crupi  originated  mortgage  loans  to  borrowers 
purchasing  condominium  units  developed  by  Ciambelli  and  Pagliuca 
Developing  Corporation  and  located  in  a  condominium  project  on 
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Atwood  Street  in  Revere,  Massachusetts.   In  connection  therewith, 
Crupi  caused  the  Mortgage  Company  to  make  loans  it  otherwise 
would  not  have  nade  by  offering  to  prospective  purchasers  of  the 
Atwood  Street  condominium  units  "no  money  down"  financing  from 
ComFed  Savings  Bank.   He  then  created  false  ComFed  loan  documents 
which: 

(a)  overstated  the  purchase  price  of  the  condominium  units; 

(b)  stated  that  the  borrower  paid  a  down  payment  of  more 
than  $50,000  when,  in  fact,  no  such  down  payment  had 
been  made ; 

(c)  falsely  overstated  the  assets  and  income  of  the 
borrower ;  and 

(d)  inflated,  or  caused  to  be  inflated,  the  market  value  of 
the  condominium  units,  as  set  forth  in  paragraph  110, 
above . 

231.   Specifically,  Crupi  made  false  statements  in  the 
borrowers'  loan  applications  regarding,  among  other  things,  the 
amount  of  money  in  the  borrowers'  bank  accounts,  as  set  forth 
below: 


Approximate  Date 
of  False  Statement 

February  22,  1988 


February  22,  1988 


Name  of  Borrower 

Pasguale  D. 
Buonopane 


Karen  lantosca 


Substance  of 
False  Statement 

Falsely  stated 
that  borrower  had 
$95,000  in  bank 
account 

Falsely  stated 
that  borrower  had 
$87,000  in  bank 
account 
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Thomas  E.  Laidly 


Louis  Petruzelli 


Roy  DiCiccio 


Falsely  stated 
that  borrower  had 
$84,000  in  bank 
account 

Falsely  stated 
that  borrower  had 
$110,000  in  bank 
account 

Falsely  stated 
that  borrower  had 
$110,000  in  bank 
account 


232.  On  October  5,  1989,  a  federal  grand  jury  in  the 
District  of  Massachusetts  returned  an  eleven  count  Indictment 
charging  Crupi  with  the  precise  misconduct  alleged  in  paragraphs 
230(a),  (b) ,  and  (c)  and  231,  above. 

233.  On  September  7,  1990,  Crupi  entered  a  plea  of  guilty 
to  all  eleven  counts  of  that  Indictment. 

234.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Crupi 's  unlawful  conduct. 

CC.   CLAIMS  AGAINST  WILLIAM  H.  MCKENNA 

235.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  November  22,  1988,  McKenna  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Boston, 
Massachusetts  office  of  the  Mortgage  Company.  As  such,  he  was 
responsible  for  originating  loans  on  behalf  of  the  Moirtgage 
Company  in  accordance  with  federal  banking  statutes  and 
regulations,  the  policies,  rules  and  procedures  adopted  by  the 
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Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator,  McKenna  owed  to 
the  Mortgage  Company  a  fiduciary  duty  to  act  in  good  faith,  in  a 
manner  he  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances. 

236.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  McKenna  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incidents  of  wrongdoing. 

1 .   Devis  and  Piard  Loan 

237.  On  or  about  October  2,  1987,  McKenna  originated  a 
$114,300  loan  to  Margalie  Devis  and  Jeannette  Piard  secured  by 
real  property  located  at  225  Norfolk  Street  in  Dorchester, 
Massachusetts.   In  connection  therewith,  McKenna  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrowers' 
employment  and  income  on  the  borrowers'  loan  application  and  in 
the  verification  of  employment  form  supporting  the  loan 
application.   In  addition,  McKenna  forged,  caused  to  be  forged, 
or  negligently  failed  to  detect  the  forgery  of,  the  employer's 
signature  on  the  verification  of  employment  form. 
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2.   Lopes  Loans 

238.  On  or  about  May  23,  1988,  McKenna  originated  four 
loans  in  the  total  amount  of  $553,100  to  John  and  Maria  T.  Lopes 
that  were  secured  by  real  property  located  at  33-35  Fountain 
Avenue,  Units  1-4,  in  Sonerville,  Massachusetts.   In  connection 
therewith,  McKenna  unlawfully,  fraudulently,  recklessly  and/or 
through  gross  negligence  caused  the  Mortgage  Company  to  make 
loans  it  otherwise  would  not  have  made  by  making,  causing  to  be 
made,  or  negligently  failing  to  detect,  material 
misrepresentations  regarding  the  value  of  the  Fountain  Avenue 
properties  in  the  Appraisal  Reports  supporting  the  borrowers' 
loan  applications. 

2  39.   ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
McKenna 's  unlawful  conduct. 

DD.   CLAIMS  AGAINST  ANTHONY  C.  SMITH 

240.   At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  March  30,  1988,  Smith  was  a  loan  originator 
in  the  Boston,  Massachusetts  office  of  ComFed  Mortgage  Co.,  Inc. 
As  such,  he  was  responsible  for  originating  loans  on  behalf  of 
the  Mortgage  Company  in  accordance  with  federal  banking  statutes 
and  regulations,  the  policies,  rules  and  procedures  adopted  by 
the  Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator,  Smith  owed  to 
the  Mortgage  Company  a  fiduciary  duty  to  act  in  good  faith,  in  a 
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manner  he  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  tinder  similar 
circumstances . 

241.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Smith  breached  his  fiduciary 
duties  to  the  Mortgage  Company  by  engaging  in  wrongful  conduct 
exemplified  by,  but  not  limited  to,  the  following  specific 
incident  of  wrongdoing. 

Maxito  Pean  Loan 

242.  On  or  about  November  16,  1987,  Smith  originated  a  loan 
to  Maxito  K.  Pean  in  the  amount  of  $164,000  secured  by  real 
property  located  at  675  Montello  Street  in  Brockton, 
Massachusetts,   In  connection  therewith,  Smith  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's 
employment,  income  and  bank  account  balance  on  the  borrower's 
loan  application  and  in  the  verification  of  employment  and 
verification  of  deposit  forms  supporting  the  loan  application. 

In  addition,  Smith  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgeiry  of,  the  authorized  depository 
signature  on  the  verification  of  employment  and  verification  of 
deposit  forms. 
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243.  ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Smith's  unlawful  conduct. 

EE.   CLAIMS  AGAINST  CAROL  L.  JOHNSON 

244.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  1,  1989,  Johnson  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.,  in  the  Kingston,  New 
York  office  of  the  Mortgage  Company  and  the  branch  manager  of 
that  office.   As  such,  Johnson  was  responsible  for  originating 
loans,  reviewing  and  approving  loans  originated  by  lending 
officers  in  the  Kingston,  New  York  office  of  the  Mortgage 
Company,  and  generally  for  ensuring  that  loans  made  by  that 
office  complied  with  federal  banking  statutes  and  regulations, 
the  policies,  rules  and  procedures  adopted  by  the  Mortgage 
Company's  Board  of  Directors,  and  good  banking  practices.   In  her 
capacity  as  a  loan  originator  and  branch  manager,  Johnson  owed  to 
the  Mortgage  Company  a  fiduciary  duty  to  act  in  good  faith,  in  a 
manner  she  reasonably  believed  to  be  in  the  best  interests  of  the 
Mortgage  Company,  and  with  such  care  as  an  ordinarily  prudent 
person  in  a  like  position  would  have  used  under  similar 
circumstances . 

245.  In  the  exercise  of  her  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Johnson  breached  her  fiduciary  duties  to  the  Mortgage  Company  by 
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engaging  in  wrongful  conduct  exemplified  by,  but  not  limited  to, 
the  following  specific  incidents  of  wrongdoing. 

1.   Butler  Loan 

246.  On  or  about  January  29,  1988,  Johnson  originated  a 
loan  to  Jane  A.  Butler  in  the  amount  of  $243,000  secured  by  real 
property  located  at  Lot  No.  55,  St owe  Drive,  Poughquag,  New  York. 
In  connection  therewith,  Johnson  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrower's  name  and 
income  on  the  borrower's  loan  application.   In  addition,  Johnson 
caused  to  be  inflated,  or  negligently  failed  to  detect  the 
inflation  of,  the  value  of  the  Stowe  Drive  property  in  the 
Appraisal  Report  supporting  the  loan  application. 

2 .   Zimmerman  Loan 

247.  On  or  about  October  9,  1987,  Johnson  originated  a  loan 
to  Seth  S.  Zimmerman  in  the  amount  of  $120,000  secured  by  real 
property  located  at  2  Mullen  Road,  Shandaken,  New  York.   In 
connection  therewith,  Johnson  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
concealing,  or  negligently  failing  to  detect  the  concealment  of, 
other  real  estate-secured  debts  of  the  borrower  that  were 
required  to  be  set  forth  on  the  borrower's  loan  application. 
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3.   Job  Loan 

248.  On  or  about  March  19,  1988,  Johnson  originated  a 
$240,000  loan  to  Quisqueya  Job  secured  by  real  estate  located  at 
Lot  56,  Heather  Hills,  Poughquag,  New  York.   In  connection 
therewith,  Johnson  unlawfully,  fraudulently,  recklessly  and/or 
through  gross  negligence  caused  the  Mortgage  Company  to  make  a 
loan  it  otherwise  would  not  have  made  by  making,  causing  to  be 
made,  or  negligently  failing  to  detect,  material 
misrepresentations  regarding  the  borrower's  true  name  on  the  loan 
application.   In  addition,  Johnson  caused  to  be  inflated,  or 
negligently  failed  to  detect  the  inflation  of,  the  value  of  the 
Heather  Hills  property  in  the  Appraisal  Report  supporting  the 
borrower's  loan  application. 

249.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Johnson's  unlawful  conduct. 

FF.   CLAIMS  AGAINST  CARL  MANCUSO 

250.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  31,  1989,  Mancuso  was  a  loan  originator 
for  ComFed  Mortgage  Co.,  Inc.,  in  the  East  Greenwich,  Rhode 
Island  office  of  the  Mortgage  Company  and  the  branch  manager  of 
that  office.  As  such,  Mancuso  was  responsible  for  originating 
loans,  reviewing  and  approving  loans  originated  by  lending 
officers  in  the  East  Greenwich,  Rhode  Island  office  of  the 
Mortgage  Company,  and  generally  for  ensuring  that  loans  made  by 
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that  office  complied  with  federal  banking  statutes  and 
regulations,  the  policies,  rules  and  procedures  adopted  by  the 
Mortgage  Company's  Board  of  Directors,  and  good  banking 
practices.   In  his  capacity  as  a  loan  originator  and  branch 
manager,  Mancuso  owed  to  the  Mortgage  Company  a  fiduciary  duty  to 
act  in  good  faith,  in  a  manner  he  reasonably  believed  to  be  in 
the  best  interests  of  the  Mortgage  Company,  and  with  such  care  as 
an  ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

251.  In  the  exercise  of  his  responsibilities  and  duties  as 
a  loan  originator  and  branch  manager  for  the  Mortgage  Company, 
Mancuso  breached  his  fiduciary  duties  to  the  Mortgage  Company  by 
engaging  in  wrongful  conduct  exemplified  by,  but  not  limited  to, 
the  following  specific  incidents  of  wrongdoing. 

Ryan  Loans 

252.  On  or  about  December  15,  1986,  Mancuso  originated  two 
loans  of  $72,000  each  to  Norma  J.  Ryan  secured  by  real  property 
located  at  36-38  and  40-42  Greenwich  Street,  respectively,  in 
Providence,  Rhode  Island.   On  or  about  February  24,  1987,  Mancuso 
originated  a  $64,000  loan  to  the  same  borrower  secured  by  real 
property  at  11  Grant  Street  in  Providence,  Rhode  Island. 
Finally,  on  or  about  March  24,  1987,  Mancuso  originated  a 
$136,000  loan  to  the  same  borrower  secured  by  real  property 
located  at  155-157  Vinton  Street  in  Providence,  Rhode  Island.   In 
connection  with  these  loans,  Mancuso  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
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Company  to  make  loans  it  othezvise  would  not  have  made  by  failing 
to  disclose  on  three  of  the  four  loan  applications,  or 
negligently  failing  to  detect  the  nondisclosure  of,  the 
borrower's  ownership  of,  and  indebtedness  on,  the  other 
properties  that  were  the  subject  of  the  above-mentioned  mortgage 
loans  made  by  ComFed. 

253.  ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Mancuso's  unlawful  conduct. 

GG.   CIAIMS  AGAINST  ROBERT  A.  LEVITRE 

254.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  September  18,  1989,  Levitre  was  a  loan 
originator  for  ComFed  Mortgage  Co.,  Inc.  in  the  Norwell, 
Massachusetts  office  of  the  Mortgage  Company  and,  from 
September  19,  1989,  until  October  31,  1989,  a  loan  originator  in 
the  West  Bridgewater,  Massachusetts  office  of  the  Mortgage 
Company.   As  a  loan  originator,  LeVitre  was  responsible  for 
originating  loans  on  behalf  of  the  Mortgage  Company  in  accordance 
with  federal  banking  statutes  and  regulations,  the  policies, 
rules  and  procedures  adopted  by  the  Mortgage  Company's  Board  of 
Directors,  and  good  banking  practices.   In  his  capacity  as  a  loam 
originator,  Levitre  owed  to  the  Mortgage  Company  a  fiduciary  duty 
to  act  in  good  faith,  in  a  manner  he  reasonably  believed  to  be  in 
the  best  interests  of  the  Mortgage  Company,  and  with  such  care  as 
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an  ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

255.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Levitre  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incidents  of  wrongdoing. 

1.   Fichtner  Loan 

256.  On  or  about  October  28,  1986,  LeVitre  originated  a 
$161,900  loan  to  Lester  R.  and  Barbara  J.  Fichtner  secured  by 
real  property  located  at  100  Prospect  Street  in  Brockton, 
Massachusetts.   In  connection  therewith,  LeVitre  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's 
income,  employment,  and  intent  to  occupy  the  Prospect  Street 
property  on  the  borrowers'  loan  application  and  in  the 
verification  of  employment  form  supporting  the  loan  application. 
In  addition,  LeVitre  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  form. 

2.   Willev  Loan 

257.  On  or  about  November  7,  1986,  LeVitre  originated  a 
$125,900  loan  to  Ronald  J.  and  Deborah  L.  Willey  secured  by  real 
property  located  at  3  0  Dover  Street  in  Brockton,  Massachusetts. 
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In  connection  therewith,  LeVitre  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrowers'  employment 
and  income  on  the  borrowers*  loan  application  and  in  the 
verification  of  employment  forms  supporting  the  loan  application. 
In  addition,  LeVitre  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  forms. 

3.   Corson  Loan 
258.   On  or  about  November  17,  1987,  LeVitre  originated  a 
$107,900  loan  to  Fred  M.  and  Donna  M.  Corson  secured  by  real 
property  located  at  130  Kevin  Street  in  Brockton,  Massachusetts. 
In  connection  therewith,  Levitre  unlawfully,  fraudulently, 
recklessly  and/or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrowers'  income  and 
employment  on  the  borrowers'  loan  application  and  in  the 
verification  of  employment  forms  supporting  the  loan  application. 
In  addition,  LeVitre  forged,  caused  to  be  forged,  or  negligently 
failed  to  detect  the  forgery  of,  the  employer's  signature  on  the 
verification  of  employment  forms. 
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4.   Nee  Loan 

259.  On  or  about  December  31,  1986,  LeVitre  originated  a 
$134,900  loan  to  Ralph  F.  and  Barbara  A.  Nee  secured  by  real 
property  located  at  406  Montello  Street  in  Brockton, 
Massachusetts.   In  connection  therewith,  LeVitre  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrowers' 
employment  and  income  on  the  borrowers'  loan  application  and  in 
the  verification  of  employment  form  supporting  the  loan 
application.   In  addition,  LeVitre  forged,  caused  to  be  forged, 
or  negligently  failed  to  detect  the  forgery  of,  the  employer's 
signature  on  the  verification  of  employment  form. 

260.  ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  nsune  and  reputation  as  a  result  of 
LeVitre 's  unlawful  conduct. 

HH.   CLAIMS  AGAINST  KEVIN  AN2U0NI 

261.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  August  26,  1988,  Anzuoni  was  a  loan 
originator  in  the  Norwell,  Massachusetts  office  of  the  Mortgage 
Company.  As  such,  he  was  responsible  for  originating  loans  on 
behalf  of  the  Mortgage  Company  in  accordance  with  federal  banking 
statutes  and  regulations,  the  policies,  rules  and  procedures 
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adopted  by  the  Mortgage  Company's  Board  of  Directors,  and  good 
banking  practices.   In  his  capacity  as  a  loan  originator,  Anzuoni 
owed  to  the  Mortgage  Company  a  fiduciary  duty  to  act  in  good 
faith,  in  a  manner  he  reasonably  believed  to  be  in  the  best 
interests  of  the  Mortgage  Company,  and  with  such  care  as  an 
ordinarily  prudent  person  in  a  like  position  would  have  used 
under  similar  circumstances. 

262.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company,  Anzuoni  breached  his 
fiduciary  duties  to  the  Mortgage  Company  by  engaging  in  wrongful 
conduct  exemplified  by,  but  not  limited  to,  the  following 
specific  incident  of  wrongdoing. 

Kerchner  Loan 

263.  On  or  about  March  23,  1988,  Anzuoni  originated  a 
$150,900  loan  to  Suzanne  A.  and  James  G.  Kerchner  secured  by  real 
property  located  at  7  Davis  Street  in  Plymouth,  Massachusetts. 

In  connection  therewith,  Anzuoni  unlawfully,  fraudulently, 
recklessly  and/ or  through  gross  negligence  caused  the  Mortgage 
Company  to  make  a  loan  it  otherwise  would  not  have  made  by 
making,  causing  to  be  made,  or  negligently  failing  to  detect, 
material  misrepresentations  regarding  the  borrowers'  credit 
history  on  a  credit  report  supporting  the  borrowers'  loan 
application. 

264.  ComJed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of 
Anzuoni 's  unlawful  conduct. 
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II.   CLAIMS  AGAINST  RALPH  DELDON 

265.  At  all  times  relevant  to  the  allegations  contained  in 
this  Complaint  until  July  14,  1988,  Deldon  was  a  loan  originator 
for  ConFed  Mortgage  Co.,  Inc.,  in  the  Natick,  Massachusetts 
office  of  the  Mortgage  Company  and,  from  July  15,  1988,  until 
August  19,  1988,  a  loan  originator  for  ComFed  Advisory  Co.,  Inc., 
in  the  Medford,  Massachusetts  office  of  the  Advisory  Company.  As 
such,  he  was  responsible  for  originating  loans  on  behalf  of  the 
Mortgage  Company  and  the  Advisory  Company  in  accordance  with 
federal  banking  statutes  and  regulations,  the  policies,  rules  and 
procedures  adopted  by  the  Mortgage  Company's  and  the  Advisory 
Company's  Board  of  Directors,  and  good  banking  practices.   In  his 
capacity  as  a  loan  originator,  Deldon  owed  to  the  Mortgage 
Company  and  to  the  Advisory  Company  a  fiduciary  duty  to  act  in 
good  faith,  in  a  manner  he  reasonably  believed  to  be  in  the  best 
interests  of  the  Mortgage  Company  and  the  Advisory  Company,  an4 
with  such  care  as  an  ordinarily  prudent  person  in  a  like  position 
would  have  used  under  similar  circumstances. 

266.  In  the  exercise  of  his  responsibilities  as  a  loan 
originator  for  the  Mortgage  Company  and  the  Advisory  Company, 
Deldon  breached  his  fiduciary  duties  to  the  Mortgage  Company  and 
to  the  Advisory  Company  by  engaging  in  wrongful  conduct 
exemplified  by,  but  not  limited  to,  the  following  specific 
incident  of  wrongdoing. 


-101- 


336 


Aposhian  Loan 

267.   On  or  about  October  16,  1987,  Deldon  originated  a  loan 
in  the  amount  of  $97,100  to  David  L.  Aposhian  secured  by  real 
property  located  at  203  Pemberton  Street,  #6,  in  Cambridge, 
Massachusetts.   In  connection  therewith,  Deldon  unlawfully, 
fraudulently,  recklessly  and/or  through  gross  negligence  caused 
the  Mortgage  Company  to  make  a  loan  it  otherwise  would  not  have 
made  by  making,  causing  to  be  made,  or  negligently  failing  to 
detect,  material  misrepresentations  regarding  the  borrower's  bank 
account  balance  and  outstanding  loans  on  the  borrower's  loan 
application  and  in  two  verification  of  deposit  forms  supporting 
the  loan  application.   In  addition,  Deldon  forged,  caused  to  be 
forged,  or  negligently  failed  to  detect  the  forgery  of,  the 
authorized  depository  signatures  on  both  verification  of  deposit 
forms. 

2  68.   ComFed  has  suffered  losses  of  money  and  property 
and/or  damage  to  its  good  name  and  reputation  as  a  result  of 
Deldon 's  unlawful  conduct. 

CLAIMS  AGAINST  MULTIPLE  DEFENDANTS 
269.   Beginning  in  the  early  to  mid-1980s  and  continuing 
until  in  or  about  1989,  the  defendants  Baldini,  Buco,  DiStefano, 
Campbell,  Lawrenson,  Rydell,  Savard,  Ota,  Fox,  Hunter,  Benjeuain, 
Chiriaco,  Sordillo,  DelGaizo,  Aniskovich,  Hajjar,  Coleman,  Crupi, 
McKenna,  Johnson  and  LeVitre  devised  a  plan  or  scheme  to  enrich 
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themselves  at  the  expense  of  ComFed.   It  was  a  part  and  object  of 
the  defendants ■  scheme  or  plan: 

(1)  to  increase  their  income  —  pursuant  to  incentive 
compensation  arrangements,  through  receipt  of 
commissions,  or  by  virtue  of  their  ownership  of 
ComFed  stock  —  by  originating,  processing  and 
approving  loans  in  flagrant  disregard  of,  inter 
alia,  federal  banking  statutes  and  regulations, 
ComFed 's  written  lending  policy  and  applicable 
underwriting  standards;  and 

(2)  to  enrich  themselves  through  self-dealing  by 
causing  ComFed  to  make  loans  from  which  the 
defendants  received  direct  and  personal  financial 
benefits. 

270.  In  furtherance  of  this  plan  and  scheme,  the  defendants 
engaged  in  a  widespread  pattezn  and  practice  of  originating, 
processing,  and  approving  loans,  and  encouraging  ComFed  employees 
under  their  direct  and  immediate  supervision  to  originate, 
process  and  approve  loans  in  a  manner  that  defrauded  ComFed  and 
violated  federal  banking  statutes  and  regulations,  ComFed 's 
written  lending  policy,  ComFed 's  written  Policy  Statement  on 
Conflicts  of  Interest,  ComFed 's  applicable  underwriting 
standards,  the  defendants*  fiduciary  duties  to  ComFed,  and  good 
banking  practices. 

271.  Specifically,  the  defendants  engaged  in  a  pattern  and 
practice  of: 
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a.  falsifying  data  on  loan  applications  and  in  loan- 
related  documents  in  order  to  cause  ComFed  to  make 
loans  that  it  would  not  have  made  had  the  data 
been  accurately  reported,  as  set  forth  in 
paragraphs  78-82  and  114-268  of  this  Complaint; 

b.  utilizing  inside  and  outside  appraisers  who  were 
known  to  give  inflated  appraisals  of  properties, 
in  order  to  cause  Comfed  to  make  loans  that  it 
would  not  otherwise  have  made,  as  set  forth  in 
paragraphs  59,  110-111,  225,  246  and  248  of  this 
Complaint; 

c.  permitting  second  mortgages  in  favor  of  the  seller 
to  be  placed  on  numerous  properties  that  were  the 
subject  of  first  mortgage  loans  by  ComFed,  and 
then  concealing  the  existence  of  such  second 
mortgages  from  ComFed,  in  order  to  cause  ComFed  to 
make  loans  on  terns  that  violated  federal  banking 

^     regulations,  ComFed 's  lending  policy,  and 

applicable  underwriting  standards,  as  set  forth  in 
paragraphs  106-107,  191-192,  and  215  of  this 
Complaint; 

d.  exceeding  the  limits  on  their  lending  authority  in 
order  to  cause  ComFed  to  make  loans  that  it 
otherwise  would  not  have  made,  as  set  forth  in 
paragraphs  83  through  88  of  this  Complaint; 
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e.   encouraging  and  instructing  employees  under  their 
supervision  to  engage  in  activities  described  in 
(a),  (b)  and  (c) . 

272.  Certain  of  the  defendants  further  engaged  in  a  pattern 
and  practice  of  self-dealing  in  which  they: 

a.  engaged  in  business  transactions  with  customers  of 
ComFed  and  utilized  their  positions  at  ComFed  to 
extract  financial  benefits  from  such  customers,  as 
set  forth  in  paragraphs  69  through  77  of  this 
Complaint; 

b.  caused  ComFed  to  make  unsafe  and  unsound  loans  to 
third  parties  in  connection  with  transactions  from 
which  they  received  direct  and  personal  financial 
benefits,  as  set  forth  in  paragraphs  53  through  62 
of  this  Complaint;  and 

c.  received  loans  from  ComFed  through  fraudulent 
misrepresentations  and/or  on  preferential  terms, 
in  violation  of  federal  banking  statutes  and 
regulations,  ComFed 's  lending  policy,  applicable 
underwriting  standards,  and  ComFed 's  written 
Policy  Statement  on  Conflicts  of  Interest,  as  set 
forth  in  paragraphs  63  through  68,  78  through  82, 
and  222  through  226  of  this  Complaint. 

273.  The  defendants  repeatedly  utilized  the  United  States 
mails  and  interstate  wire  facilities  to  accomplish  the  tinlawful 
objectives  of  their  fraudulent  scheme. 
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274.   ComFed  has  suffered  losses  of  money  and  property 
and/ or  damage  to  its  good  name  and  reputation  as  a  result  of  the 
defendants'  unlawful  conduct. 

CHARGED  OFFENSES 
COUNTS  AGAINST  INDIVIDUAL  DEFENDANTS 

A.    COUNTS  AGAINST  BALDINI 

COUNT  I 
Breach  of  Fiduciary  Duty 
275.   ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

276.  Baldini's  conduct  as  alleged  herein  constitutes  a 
breach  of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

277.  As  a  direct  and  proximate  result  of  Baldini's  breach 
of  his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  amount 
to  be  proved  at  trial. 

COUNT  II 
Violation  of  Federal  Banking  Regulations 

278.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

279.  Baldini's  activities  and  actions  as  alleged  herein 
constitute  a  violation  of  federal  banking  regulations,  including 
12  C.F.R.  §§  563.40,  563.43  and  571.7. 
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280.  As  a  direct  and  proximate  result  of  Baldini's 
violations  of  federal  banking  regulations,  Confed  has  suffered 
losses  in  an  amount  to  be  proved  at  trial. 

COUNT  III 
Common  Law  Fraud 

281.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

282.  Baldini's  activities  as  alleged  operated  as  a  fraud  on 
ComFed  in  violation  of  the  common  law. 

283.  As  a  direct  and  proximate  result  of  Baldini's  conduct, 
ComFed  has  suffered  losses  in  an  amount  to  be  proved  at  trial. 

COUNT  IV 
Breach  of  Employment  Agreement 

284.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

285.  The  activities  of  Baldini  as  alleged  herein  constitute 
a  breach  of  his  employment  agreement  with  ComFed  Mortgage  Co., 
Inc. 

286.  As  a  direct  and  proximate  result  of  Baldini's  breach 
of  his  employment  agreement,  ComFed  has  suffered  losses  in  an 
amount  to  be  proved  at  trial. 
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B.   COUNTS  AGAINST  MILLER 

COUNT  I 
Breach  of  Fiduciary  Duty 

287.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

288.  Miller's  conduct  as  alleged  constitutes  a  breach  of 
his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

289.  As  a  direct  and  proximate  result  of  Miller's  breach  of 
his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  amount  to 
be  proved  at  trial. 

COUNT  II 
Violation  of  Federal  Banking  Regulations 
2  90.   ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

291.  Miller's  activities  and  actions  as  alleged  herein 
constitute  a  violation  of  federal  banking  regulations,  including 
12  C.F.R.  §563.171. 

292.  As  a  direct  and  proximate  result  of  Miller's  violation 
of  federal  banking  regulations,  Comfed  has  suffered  losses  in  an 
amount  to  be  proved  at  trial. 
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cQtnrr  iii 
Breach  of  Employment  Aareement 

293.  ComFed  repeats  and  Incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

294.  The  activities  of  Miller  as  alleged  herein  constitute 
a  breach  of  his  employment  agreement  with  ComFed  Savings  Bank. 

295.  As  a  direct  and  proximate  result  of  Miller's  breach  of 
his  employment  agreement,  ComFed  has  suffered  losses  in  an 
amount  to  be  proved  at  trial. 

C.    COUNTS  AGAINST  MALOOF 

COUNT  I 

Br£2Ch   of  Fiduciary  Duty 

296.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

297.  Maloof s  conduct  as  alleged  herein  constitutes  a 
breach  of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

298.  As  a  direct  and  proximate  result  of  Maloof 's  breach  of 
his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  amount  to 
be  proved  at  trial. 
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COUNT  II 
Violation  of  Federal  Banking  Recmlations 

299.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

300.  Maloof's  activities  and  actions  as  alleged  herein 
constitute  a  violation  of  federal  banking  regulations,  including 
12  C.F.R.  §563.171. 

301.  As  a  direct  and  proximate  result  of  Maloof's  violation 
of  federal  banking  regulations,  Comfed  has  suffered  losses  in  an 
amount  to  be  proved  at  trial. 

D.    COUNTS  AGAINST  PORTER 

COUNT  I 
Breach  of  Fiduciary  Duty 

302.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

303.  Porter's  conduct  as  alleged  herein  constitutes  a 
breach  of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

304.  As  a  direct  and  proximate  result  of  Porter's  breach  of 
his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  amount  to 
be  proved  at  trial. 
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COUNT  II 
Violation  of  Federal  Banking  Recml anions 

305.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

306.  Porter's  activities  and  actions  as  alleged  herein 
constitute  a  violation  of  federal  banking  regulations,  including 
12  C.F.R.  §563.171. 

307.  As  a  direct  and  proximate  result  of  Porter's  violation 
of  federal  banking  regulations,  Comfed  has  suffered  losses  in  an 
amount  to  be  proved  at  trial . 

E.   COUNTS  AGAINST  MCCANKON 

COUNT  I 

308.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint. 

309.  McCannon's  conduct  as  alleged  constitutes  attorney 
malpractice  and  a  breach  of  his  duties  to  ComFed. 

310.  As  a  direct  and  proximate  result  of  McCannon's  breach 
of  his  duties,  ComFed  has  suffered  losses  in  an  amount  to  be 
proved,  at  trial . 
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COUNT  II 
Common  Law  Fraud 

311.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

312.  McCannon's  activities  as  alleged  operated  as  a  fraud 
on  ComFed  in  violation  of  the  common  law. 

313.  As  a  direct  and  proximate  result  of  McCannon's 
conduct,  ComFed  has  suffered  Icsses  in  an  amount  to  be  proved  at 
trial. 

F.    COUNTS  AGAINST  BUCO 

COUNT  I 
BreaC^.  r^   fiduciary  Duty 

314.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

315.  Buco's  conduct  as  alleged  herein  constitutes  a  breach 
of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

316.  As  a  direct  and  proximate  result  of  Buco's  breach  of 
his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  amount  to 
be  proved  at  trial. 


-112- 


347 


COUNT  II  ' 
Common  Law  Fraud 

317.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

318.  Buco's  activities  as  alleged  herein  operated  as  a 
fraud  on  ComFed  in  violation  of  the  common  law. 

319.  As  a  direct  and  proximate  result  of  Buco's  conduct, 
ComFed  has  suffered  losses  in  an  amount  to  be  proved  at  trial. 

COUNT  III 
Breach  of  Eniplovinent  Agreement 

320.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fuiiy  sst  forth  herein. 

321.  The  activities  of  Buco  as  alleged  herein  constitute  a 
breach  of  his  employment  agreement  with  ComFed  Mortgage  Co.,  Inc. 

322.  As  a  direct  and  proximate  result  of  Buco's  breach  of 
his  employment  agreement,  ComFed  has  suffered  losses  in  an  amount 
to  be  proved  at  trial. 

G.    COUNTS  AGAINST  DISTEFANO 

<P<?WT  I 
Breach  of  Fiduciarv  Duty 

323.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 
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324.  DiStefano's  conduct  as  alleged  herein  constitutes  a 
breach  of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

325.  As  a  direct  and  proximate  result  of  DiStefano's  breach 
of  his  fiduciary  duties,  ComFed  has  suffered  losses  in  an  eunount 
to  be  proved  at  trial. 

COUNT  II 
Violation  of  Federal  Banking  Regulations 

326.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

327.  DiStefano's  activities  and  actions  as  alleged  herein 
constitute  a  violation  of  federal  banking  regulations,  including 
12  C.F.R.  §563.171. 

328.  As  a  direct  and  proximate  result  of  DiStefano's 
violations  of  federal  banking  regulations,  Comfed  has  suffered 
losses  in  an  amount  to  be  proved  at  trial. 


-114- 


349 


COUNT  III 
Common  Law  Fraud 

329.  CooFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

330.  DiStefano's  activities  as  alleged  herein  operated  as  a 
fraud  on  ComFed  in  violation  of  the  common  law. 

331.  As  a  direct  and  proximate  result  of  DiStefano's 
conduct,  ComFed  has  suffered  losses  in  an  amoiint  to  be  proved  at 
trial. 

H.   COUNTS  AGAINST  CAMPBELL 

COUNT  I 

Breac'n  of  Fiduciary  Duty 
3  32.   ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

333.  Campbell's  activities  as  alleged  herein  constitute  a 
breach  of  his  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

334.  As  a  direct  and  proximate  result  of  his  breach  of  his 
fiduciary  duties,  ComiFed  has  suffered  losses  in  an  amount  to  be 
proved  at  trial. 
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COUNT  II 
Violation  of  Federal  Banking  Regulations 

335.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

336.  Campbell's  conduct  as  alleged  herein  constitutes  a 
violation  of  federal  banking  regulations,  including  12  C.F.R. 
§§563.40,  563.43  and  571.7. 

337.  As  a  direct  and  proximate  result  of  Campbell's 
violations  of  federal  banking  regulations,  ComFed  has  suffered 
losses  in  an  amount  to  be  proved  at  trial. 


■>mT\nT\     T  T  T 


Common  Law  Fraud 

338.  ComFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

339.  Campbell's  activities  as  alleged  operated  as  a  fraud 
on  ComFed  in  violation  of  the  common  law. 

340.  As  a  direct  and  proximate  result  of  Campbell's 
conduct,  ComFed  has  suffered  losses  in  an  amount  to  be  proved  at 
trial. 
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I.   COUNTS  AGAINST  REMAINING  DEFENDANTS 

COUNT  I 
Breach  of  Fiduciary  Duty 

341.  ConFed  repeats  and  incorporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

342.  The  defendants'  conduct  as  alleged  herein  constitutes 
a  breach  of  their  fiduciary  duties  of  care  and  loyalty  to  ComFed. 

343.  As  a  direct  and  proximate  result  of  their  breach  of 
their  fiduciary  duties,  ConFed  has  suffered  losses  in  an  amount 
to  be  proved  at  trial. 

COUNT  II 
Common  Law  Fraud 

344.  ComFed  repeats  aiiu  inccrporates  by  reference  each  of 
the  allegations  contained  in  paragraphs  1  through  274  of  this 
Complaint  as  though  fully  set  forth  herein. 

345.  The  defendants'  activities  as  alleged  herein  operated 
as  a  fraud  on  ComFed  in  violation  of  the  common  law. 

346.  As  a  direct  and  proximate  result  of  the  defendants' 
conduct,  ComFed  has  suffered  losses  in  an  amount  to  be  proved  at 
trial. 
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COUNTS  AGAINST  MULTIPLE  DEFENDANTS 

COUNT  I 

Violation  of  Rico  Statute 

347.  The  acts  of  the  defendants  Baldini,  Buco,  DiStefano, 
Campbell,  Lawrenson,  Rydell,  Savard,  Ota,  Fox,  Hunter,  Benjamin, 
Chiriaco,  Sordillo,  DelGaizo,  Aniskovich,  Hajjar,  Coleman,  Crupi, 
McKenna,  Johnson  and  LeVitre  entitle  the  plaintiffs  to  redress 
under  the  provisions  of  the  Racketeer  Influenced  and  Corrupt 
Organizations  Act,  18  U.S.C.  §§  1961-68,  and  specifically  18 
U.S.C.  §§  1962(c),  because: 

(a)  the  defendants  conducted  or  participated, 
directly  or  indirectly,  in  the  conduct  of  the 
affairs  of  an  enterprise  —  including  the 
Mortgage  Company,  the  Bank,  and  the  Advisory 
Company  —  through  a  pattern  of  racketeering 
activity,  in  violation  of  IS  U.S.C.  § 

1962  (c)V 

(b)  The  activities  engaged  in  by  the 
defendants  constituted  a  "pattern  of 
racketeering  activity, "  as  that  term  is 
defined  in  18  U.S.C.  §  1961(5)  in  that  many 
of  the  activities  of  the  defendants 
constitute  mail  fraud,  in  violation  of  18 
U.S.C.  §  1341,  and  wire  fraud,  in  violation 
of  18  U.S.C.  S  1343. 

348.  As  a  result  of  the  defendants'  participation  in  the 
pattern  of  racketeering  activity  described  in  paragraphs  269 
through  274,  above,  the  plaintiffs  have  suffered  extensive 
damages  in  an  amount  to  be  proved  at  trial. 

RELIEF  SOUGHT 

WHEREFORE,  plaintiffs  respectfully  pray: 
1.   That  judgment  be  entered  against  each  individual 
defendant  for  damages  in  an  amount  to  be  proved  at  trial  for 
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injuries  suffered  by  ComFed  by  reason  of  defendants'  conduct, 
together  with  interest  as  permitted  by  law,  attorney's  fees  and 
costs. 

2.  That  judgment  be  entered  jointly  and  severally  against 
defendants  Baldini,  Buco,  DiStefano,  Campbell,  Lawrenson,  Rydell, 
Savard,  Ota,  Fox,  Hunter,  Benjamin,  Chiriaco,  Sordillo,  DelGaizo, 
Aniskovich,  Hajjar,  Coleman,  Crupi,  McKenna,  Johnson  and  LeVitre 
for  treble  the  amount  of  ComFed 's  damages  to  be  proved  at  trial 
for  injuries  suffered  by  ComFed  by  reason  of  defendants' 
violation  of  the  Racketeer  Influenced  and  Corrupt  Organization 
Act,  together  with  interest  as  permitted  by  law,  attorneys'  fees 
and  costs. 

3.  For  such  other  and  further  relief  as  the  Court  deems 
just. 

COMFED  SAVINGS  BANK,  FSB 
COMFED  MORTGAGE  CO . ,  INC . 

J^^ei^attoipneys, 


^    .7ohn  D. 


m 


John  D.  Donovan,  Jr. 
BBO#  130950 
Joan  McPhee 
BBO#  547869 

Ropes  &  Gray 

One  International  Place 

Boston,  MA  02110 

(617)  951-7000 


Dated:   October  1,  1990 
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MIDDLESEX    .SS. 


COMFED  SAVINGS  BAJIK,  FSB,  AND 
COMFED  MORTGAGE  CO.,  INC.. 
Plaindffs, 


9. 


SUPERIOR    COURT    01 


9C-6712 


JAMES  C.  BALDINI,  ET  AL. 

Defendants. 


•  -Howe 

•  Attes 


J910 


J.  MOTION 


Asst.  Cten( 


MOTION    ?0S    Aooo  I  NTXEN'    AS     S  =  ;:;f'.    =^0:£S3     SiSVcR    AND    ORDES    0"    AOOOlNTMtNT 

In    sico'cance    wi-n    -ne    s'svisions    c*    Ruie    iZ    c '    "ne    v.  .S.    Civ.    ^ .    rne 
unee'signe:    n«»eev    Tie-itns    "r.^s    nors'sBie    Cou-t    to*    -n*    eooo  i  nnnenT    ot 
r.SuSTein     enc    l/;--er,     Csns-8Sl«S.     CiTv    0*     DCS-sn,     2?*    nesninoTon     trrar, 
Sui"e    ^J£.     £ss"or,    Mss 5 ecit 5e--s    es    o*ocess    se-ve'     in    "ne    esove    enriTiefl 
»c*i3n.       "r.e    unoe*s.cnec    s««8-s    t,  » r    to    -ne    3«s-    ot    nis    trier)    unowieooe 

•e    seiie*    *f«    s«-so^    to    ee    8Dsoir-ee    D-oeess    server     is    a    Cons'aDie 
•10     is    ex:e-ieneec     in    rro    se-vics    s'    orocess,     is    16    years    ot    aoe    or    over 
dne      i$     nor     j     CS--v'-0     -nis     eC'iOr. 


Ar-ornev    John  D.    Donovan,    Jr.,    Esq. 

Joan.  ilcPhee, .  Es.q.. 

ATTornev        to-    COMFED   SAVINGS    BANK.    FSB.    A-VD  A 

RqP.e.s.  ^  .Cr.ay 99^}?.  MORTGAGE  CO. 

9ne   International^  Placje IN' 

.........  BosVonJ  |ma|  \  0ilip|-262V  '/'/[ 

Te  I  eonone 

(617;_951-7ppO 


t/V>w*^/^ 


ORDER  APOQINTINS  S'ECIAL  PROCESS  S£SV£S 

"ne  toregoinq  Mofion  Is  eiiow«S  an:  ou'suanr  re  Rule  tZ    of  rhe  y.R. 
Civ.  ?.     I"  IS  ORCERED  rnet  sieu'l-ein  ana  fcirren,  Consrasies,  CiTy  ot 
asiTon,  254  .yssnip.j-on  St-ree",  S'ji-«  fie,    sofTon,  Mas  $  emu  s«r  ts  is 
nertBy  sOBOinrea  as  SoecisI  *ros«ss  S*rve-  in  rne  SDOve  enriTI-a  asti 
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i;-UUU3l    All  9:  bJ 


orncE  OF  THBirr  suprnvisioji 


Appolntaent   of    Coficecvatot 

Comted    Ssvlnqs    BanX 

Lo-'ell,    ilasszchuse t ts 

''^  '  Order   No.;    ^Q'.'^ow^ 

The  Dltetlor  of  the  Office  of  Thrift  Supervision  ("OTS"), 
his  cr  h'?:  designee,  In  cocpecation  with  the  fcdecal  Deposit 
Ins-jrance  Corporation  ("FDIC")  2nd  the  Pesclutlon  Tr-jsl 
Ccr^oiotl-jn  ("RTC"),  has  determined  to  appoint  the  RTC  as 
con;e  t  va  tc  r  of  Co.-nfed  E^vlnas  Bank,  Lc-well,  Massachusetts  (the 
"Association" ) . 

C-PCUNCS  KOF  >. CT:Ot:S  TA?-.E.S  I»  THIS  ORDER : 

CCS'SE  PVATORSFIIP; 
GROUN D5  FOP.  AFK oTtlT»EHT  OF  FTC  AS 

"cciiSEPVATCR  fck'the  ^5 SOClAlTctl 


T(-e  Dirsclor,  cr  his  cr  her  desicnee,,  upon  ccnsldtr  slier,  of 
the  Su-l  r.' s  t  ro  t  i  ve  tecors,  ?.nri  fet  the  rationales  set  forth  In  tl;* 
s\.puc:linj  legal  arid  supervisory  nerairanda  contained  in  the 
ad-.rislrctlve  reco'rd  f:c-i  varlc'-'S  offices  vit.'iln  the  OJfl:?  cf 
thrift  S ^pe f V 1 c  :cn,  i "CIS  "  1  finds  and  ceternines  thst: 

(a)  the  ACSOCIATICt;  Js  In  an  unsafe  and  unsound  ccnditirn  tc 
transact  t-jsiness  dut  tc  having  substantially  ins':f  f  1  c  i-sr.  t  csritsl 
in  thoh,  is    cf  Septer.bet  3C,  1550,  it  had  n«cative  le:ic;ble 
capital  cf  $■;  6,56  6,  000; 

(b)  t.lie  ASSCC7 ATlON,  hevlnj  Incurred  Icsses  fcr  eight  ccr.secc"- 1  ve 
ousrtets,  !s  llV.ply  tc  Incut  losses  that  will  deplete  ell  or 
substfli-.tially  all  of  Its  cdpltal,  and,  due  tc  its  poor  financial 
conditi;;n,  the:*  Is  no  prcspect  for  replenl  shiP'int  of  the 
ASSOCIATION'S  capital  without  Federal  assistance;. 

(c)  there  Is  n  violation  or  violations  of  lav/s  cr  regulations,  or 
unsafe  or  unsounJ  practice  or  condition  vhlcli  is  likely  to  cause 
Insolvency  or  substantial  dissipation  of  assets  or  earning,  or  is 
likely  to  weaken  the  ccnJitlen  of  the  ASSOCIATIOH  or  othsrwig* 
seriously  prejudice  the  Interests  of  depositors,  in  thj<t  unsafe 
and  unsound  practices  have  resulted  In  large  amounts  cf 

non-pe rXc tming  assets  which  continue  to  generate  losses;  and, 
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Order  No.  :_'2f<p-3P.i^et 

(d)  the  Asr-OCIATICII  ha^  ezp^'S^'y  constntfd  to  the  scpelntxtnt  of 
a  cc-n^erv»coc  by  the  OTS  pursuant  to  en  executed  Coitser.t  A^reentnt 
dated  August  20,  1990. 

The  Directoi,  or  his  or  her  designee,  therefore  determine  th»t 
grounds  for  the  appolnlment  of  a  conservator  for  the  AS50CIATI0H 
exist  under  Section  S(d)(2)  of  the  Home  Owners'  Loan  Act,  as 
anended  ("HOLa"). 

II.  ACTlQtIS  OnPERED  OR  APPROVED 

APPCniTMEMT  or  A  COflSEBVATCR 
rOR  THE  ASSOCIATIOn 

Th»  Director,  ec  his  or  her  c^esionee,  hereby  appoints  the  FTC 
?E  ccnsfrvaLor  for  the  ASSOCIATION,  net  fcr  the  purpose  c! 
liquic?iion,  pursuant  ti  Section  5(d  )  ( 2 ) (B) ( K)  of  th»  HOLA  and 
Section  11(c)(6)(B)  of  tS?  PDIA,  provided  that  with  respict  tc  an 
ASSOCIATiCi:  which  is  f  te  te-ch4  r  tr  red  this  «,:Foint-ent  shall  not  t^e 
effective  i;(i3cs5  and  until  cor.'pHance  with  the  provisions  cf 
Spc'.  1<.ii  5(d)  (2(D)(1)  cf  the  I'.CLA. 

DELEC-AT1C:I  OF  AUTcOF.IT:  TC  ACT  FOR  CTS 

Thr  ClreTlcr,  cr  his  or  her  designee,  he:sby  authcrijes  the 
F^'jicnal  cr  Cistri.ct  Clrectcr,  cr  his  or  her  designee(i),  end  the 
Ss:iio:  Asscclate  Chief  C-unsel  fcr  the  Csrpirrte  and  S'=cu:!ties 
ri-.islc-  cf  the  Chief  Ccjnr.ei's  Office,  cr  his  or  he:  ess  i  cr.ee  { £  ) , 
tc:  (1)  certify  oidets;  (t)  sign,  execute,  attest  or  certify  ether 
<;;c-jr.;-nt£  vi    the  CTS  issued  or  authorired  by  this  Order;  (3) 
deliver  cr  8':cept  delivery  cf  any  notice  frcn  or  to  the  013 
regard:  re  the  ASSOC  J  aticn;  aiic  (4)  perfern  other  fur.cticrs  of  th« 
Secretariat  to  the  OTS  necessary  cr  appropriate  for  the 
lr.pl  eren  t  a  t  i  on  of  such  Orders.   All  dccur.ents  to  be  issued  or.d«r 
the  euthcrity  of  this  Order  .T.ust  be  first  epprcvec.  In  fcr.T  and 
ccnt'nt,  by  the  Chief  Counsel's  Office.   In  addition,  the 
Director,  cr  his  or  her  deslunce,  hereby  authorises  the  Senior 
Associate  Chief  Counsel  for  the  Ccrporate  and  Securities  Division, 
or  his  cr  her,  designee,  to  rake  any  subsequent  technical 
ccrrections,  that  might  be  r\ecessary,  to  this  Order,  or  any 
documents  issued  under  the  authority  of  this  Order. 
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Ordet  Ne.-.  ^- 

By  Order  of  the  Dlrtctor  of  OTS ,  or  his  or  h»r  it 
tffccllve  >V^^ml^^  ■    ^3_.  19S0. 

Ccnathan  L.  fiechtir 
Cjpuly  Director  for 
K2shln5tor>  Optrstlcns 
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Oliicc  of  Thrift  Supcivijion 
Ucpr.nniint  of  i*ie  Treasury 


PO  Ep.  OflO  CMF.  De.irn,  MA  02;C5  =CJ3 


£c..<-  r/ii 


Oecerber  14,  1990 


The  undersigned  hereby  cectifles  that  the  attached  notice  of  the 
appointr.ent  c£  the  Resolution  Trust  Corporation  as  Conservator  for 
Cor.rtd  Savings  Banic,  Lc-ell,  lla  ssachuse  tts  ("Association"),  was 
delivered  by  the  undersigned,  pursuant  to  the  authority  conferred  by 
Order  no.  90-^'i<?V.l  ,  dated  Jj/rfJ^^ i/,      /3      ,    1990,  issued  by  the 
Director,  Office  of  Thrift  Supervision,  to  .  \r>n;t/^,'    Z"  'J^'^^r  Kr 
t h e  A V fy . -  u/  j/, i^-  i\ r^ :^c^ tK-^rr v-^^ f  t h e  AsEcciaticn  at  ]c 
E.S.r.  en  Cecenber  14,  1590.    J7 


X  a 


Designee,  OTS 


CD 

se- 
en 
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COMMONWEALTH  OF  MASSACHU'  TTS 
DEPARTMENT  OF  THE  TRIAL  c^UHT 


MIDDLESEX,  SS, 


SUPERIOR  COURT 
CIVIL  NO. :  89-2424 


RHETTA  B.  SWEENEY, 
individually  and  as  trustee 
of  the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY.  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FURZY, 


Defendants , 


^P.. 


EMERGENCY  NOTICE  AND 
MOTION  OF  RESOLUTION 
TRUST  CORPORATION 
FOR  SUBSTITUTION 
AS  PARTY  DEFENDANT 


V\'~ 


Pursuant  to  Mass .R .Civ. p.  25,  the  Resolution  Trust 
Corporation  (the  "RTC"),  in  its  capacity  as  Conservator  of 
ComFed  Savings  Bank  ("ComFed"),  moves  this  Court  for  an  Order 
substituting  it  in  place  the  corporate  defendants,  ComFed 
Savings  Bank,  ComFed  Mortgage  Company,  Inc,  and  ComFed  Advisory 
Company,  Inc.   In  support  thereof,  the  RTC  states  that: 

1.    The  Resolution  Trust  Corporation  ("RTC*)  is  an 
instrumentality  and  agency  of  the  United  States.   12  U.S.C. 
§1441a(b)(l)(B). 
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2.  Among  che  statutory  duties  of  the  RTC  is  the 
management  and  resolution  of  cases  involving  depository 
institutions,  the  accounts  of  which  were  insured  by  the  Federal 
Savings  and  Loan  Insurance  Corporation  before  the  enactment  on 
August  9,  1989  of  the  Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  ("FIRREA*)  and  for  which  a 
conservator  or  receiver  wai;  appointed  between  January  1,  1989 
and  August  9,  1989,  or  for  which  as  conservator  is  appointed 
within  the  three-year  period  beginning  on  August  9,  1989. 

12  U.S.C.  §144la(b)(3). 

3.  Effective  December  13.  1990,  the  Office  of  Thrift 
Supervision  COTS*)  appointed  the  RTC  as  Conservator  of  ComFed. 

4.  As  a  result  of  its  appointment,  the  RTC  by  operation 
of  law  succeeded  to  all  rights,  titles,  powers  and  privileges 
of  ComFed,  and  of  any  stockholder,  member,  account  holder, 
depositor,  officer,  or  director  of  ComFed  with  respect  to 
ComFed  and  its  assets,  and  title  to  the  books,  records  and 
assets  of  any  previous  conservator  or  any  legal  custodian  of 
ComFed.   12  U.S.C.  Sl821(d)(2),  by  reference  through  12  U.S.C. 
Sl44la<b)(4). 
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vmEREFORE,  che  RTC  in  its  capacity  as  Conservator  of  CoraFed 
requests  this  Court  to  grant  this  Motion  and  order  that  the  RTC 
be  substituted  as  a  party  defendant  in  place  of  the  corporate 
ComFed  defendants  in  the  above-captioned  action. 


RESOLUTION  TRUST  CORPORATION, 
In  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK 


By  its  attorneys,  • 

J9Jin  D,  Hanif/  / 

Daniel  J.  Lyne 

David  M.  McCarthy  (BBO#  544187) 

HANIFY  &  KING,  P.C. 

100  Franklin  Street 

Boston,  MA    02110 

(617)  423-0400 


DATED:  January  7,  1991 


MCC:791 


CERT'.F'CATE  OF  SgRViCE 

I  HZO'-k  ■■  -=fi:'KV  THAT  A  TrjC  C-.PV  r,F  THE 
AoC?  WCL.VEST  WAS  SE'-Vv:  '^H-JN  ThE 

AT7o;j!r.Ev  OF  n£:rr.n  fc?.  ca:.-i  CTnEn 

PASTY  EY  JAW.KA-.D  ON  J. _ 
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COMMONWEALTH  OF  MASSACHUSETTS 

THE  TRIAL  COURT 

SUPERIOR  COURT  DEPARTMENT 


MIDDLESEX  DIVISION 


DOCKET  NO.  89-2424 


RHETTA  B.  SWEENEY,  INDIVIDUALLY 
and  as  TRUSTEE  OF  THE 
MAPLE  LEAF  REALTY  TRUST 
and  of  THE  CANADIAN  REALTY 
TRUST;  and  JOHN  SWEENEY 

Plaintiffs 


V. 


COMFED  SAVINGS  BANK,  COMFED 
MORTGAGE  CO.,  INC.  COMFED 
ADVISORY  CO.,  INC.,  AND  DENNIS 
FUREY 

Defendants 


OBJECTION  TO  EMERGENCY  NOTICE 

AND  MOTION  OF  RESOLUTION  TRUST  CORPORATION 

FOR  SUBSTITUTION  AS  PARTY  DEFENDANT 

The   plaintiffs   in   the   above-entitled   action 
respectfully  object  to  the  motion  requesting  the  court  for 
an  order  substituting  Resolution  Trust  Corporation  in  place 
of  the  corporate  defendants.   In  support  of  their  objection 
the  plaintiffs  state  as  follows: 

1.  The  defendant  ComFed  Mortgage  Company,  Inc.  is  not  a 
depository  institution  and  has  never  been  a  depository 
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institution,  and  has  never  functioned  and  does  not  now 
function  as  a  bank  in  any  sense  of  the  common  usage  of  the 
word  "bank."   Resolution  Trust  Corporation  is  not  and  has 
not  been  appointed  as  Conservator  of  ComFed  Mortgage 
Company,  Inc.,  and  the  said  corporation  stands  and 
continues  to  stand  as  a  separate  corporate  entity.   In 
paragraph  3.  of  its  motion  counsel  for  the  defendants  seek 
to  avoid  this  issue  by  reciting  merely  that  Resolution 
Trust  Corporation  was  appointed  as  Conservator  as  "ComFed." 
By  the  mere  use  of  the  phrase  "ComFed"  counsel  seek  to 
cloak  this  conservatorship  over  all  of  the  corporate 
defendants.   In  fact,  above  counsel's  signature  on  the 
motion  the  court  can  observe  that  Resolution  Trust  only 
claims  to  be  Conservator  of  ComFed  Savings  Bank. 

2.  The  defendant  Comfed  Advisory  Company,  Inc.  is  not  a 
depository  institution  and  has  never  been  a  depository 
institution,  and  has  never  functioned  and  does  not  now 
function  as  a  bank  in  any  sense  of  the  common  usage  of  the 
word  "bank."   Resolution  Trust  Corporation  is  not  and  has 
not  been  appointed  as  Conservator  of  ComFed  Advisory 
Company,  Inc.,  and  the  said  corporation  stands  and 
continues  to  stand  as  a  separate  corporate  entity.   In 
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paragraph  3.  of  its  motion  counsel  for  the  defendants  seek 
to  avoid  this  issue  by  reciting  merely  that  Resolution 
Trust  Corporation  was  appointed  as  Conservator  as  "ComFed." 
By  the  mere  use  of  the  phrase  "ComFed"  counsel  seek  to 
cloak  this  conservatorship  over  all  of  the  corporate 
defendants.   In  fact,  above  counsel's  signature  on  the 
motion  the  court  can  observe  that  Resolution  Trust  only 
claims  to  be  Conservator  of  ComFed  Savings  Bank. 

3.  With  respect  to  ComFed  Savings  Bank  the  plaintiffs 
assert  that  insufficient  information  has  been  provided  to 
the  court  to  make  a  determination  as  to  the  appropriateness 
of  the  substitution  of  Resolution  Trust  Corporation.   As 
recited  above,  paragraph  3.  of  the  motion  incorrectly 
recites  a  conservatorship  over  an  entity  described  only  as 
"ComFed."   By  statute  the  Resolution  Trust  Corporation  is 
given  a  vast  variety  of  powers  one  of  which  is  the  capacity 
to  be  appointed  as  Conservator  for  depository  institutions 
which  are  insured.   Other  actions,  however,  of  the 
regulatory  bodies  are  commonly  referred  to  by  the  press  and 
public  as  bank  "takeovers",  when  they  are  in  fact  actions 
of  a  lesser  nature  than  the  conservatorship  alternative. 

4.  Counsel  for  the  defendants  provide  only  the  bold 


-  3  - 


365 


assertion  of  action  in  their  motion  without  any  support 
thereof  and  fail  to  identify  the  specific  entity  over  which 
Resolution  Trust  Corporation  was  appointed  as  Conservator. 

5.  Additionally,  defense  counsel  improperly  seeks  to 
circumvent  the  Massachusetts  Rules  of  Civil  Procedure  which 
requires  the  submission  of  the  original  motion  to 
plaintiffs  counsel  and  the  subsequent  filing  of  the  motion 
and  response  after  the  appropriate  time  called  for  the 
rules.   Defense  counsel  has  titled  its  motion  with  the  word 
"emergency  notice"  in  order  the  avoid  the  clear  rules  of 
court.   Plaintiffs'  counsel  assert,  however,  that  no  such 
emergency  could  conceivably  be  thought  to  exist. 

WHEREFORE,  the  plaintiffs  respectfully  request  that  the 
Motion  to  Substitute  Resolution  Trust  Corporation  in  place 
of  ComFed  Mortgage  Company,  Inc.  and  ComFed  Advisory 
Company,  Inc.  be  denied  with  prejudice,  and  that  the  Motion 
to  Substitute  Resolution  Trust  Corporation  in  place  of 
ComFed  Savings  Bank  be  denied  without  prejudice,  subject  to 
a  more  thorough  and  complete  filing  and  the  filing  of  the 
motion  in  question  in  accordance  with  the  rules  of  court. 
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THE  PLAINTIFFS 

By  their  attorneys. 


Robert  M.  Axelrod 
Axelrod,  Lanzoni  &  Teague 
P.O.  Box  2455 
Meriden,  CT   06450 
(203)  238-0808 


Christopher  Weld,  Jr. 
28  State  Street 
Suite  1810 
Boston,  MA   02109 
(617)  720-2626 

DATED:   January  10,  1991 

CERTIFICATE  OF  SERVICE 

I,  Robert  M.  Axelrod,  hereby  certify  that  a  true  and 
accurate  copy  of  the  foregoing  was  mailed  by  first  class 
mail,  postage  prepaid  to  the  following  this  10th  day  of 
January,  1991: 


John  D.  Hanify 
Hanify  &  King 
100  Franklin  Street 
Boston,  MA   02110 


Robert  M,  Axelrod 
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MOA7t2AaSCO,MC. 


\ 


January  8.   1987 


t«er«t*r7  of  St«t« 
Corp«r«tloa  Dlvltton 
On«  &«hburto(i  ri«e« 
ftottoa.   lU     02101 

tZ:      COKTIB  Atf^ltery  Co..    toe.  j 

C«ntl«a«a: 

COimS  M3rt9a9p  C«..  Inc.,  •  cerporctloo  ert*nlt*4  mttA  ajiUc^bc  ondar  th« 
lav*  of  tb«  I'll— iiiiimUti  of  la(>«eim««tt« ,  h«r«by  consant*  to  tha  uta  of  tba 
corporata  aa»a  CONTTS  A^vtaery  Co..  t»c .  by  Baary  ft.  Kataa.'  tha  Incorporator  of 
aald  COKTtS  Ad*iaet7  C«..    Inc. 

»ary  truly  yoora. 


OOxrU)  H3rt9a9a  Co..    Inc. 


kaldlAl 


44  u-aatt  S/'ee;  po  A«  8<#^  t(*-<  ^'a^ww*.!-^  O'flM  VrfW    .'  • '  4j  •*<.  i 
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-"-  J  COMFED  Mortgage  Co..  Inc. 


45  Central  Street,  Lowell,  MA 


"^ jT!tt^2T-l .  J-Ae,0OO,0O0<;hc-Cire-lO<-aa<i-ZKOO&,OOO-PlJg-3i-O0  ~ 

■'!  ^AV«:  «;-»7jr— ?r*T1    Org.   as  Eastern  Mortgage  Co.,   Inc. 

^■-1-^  A.t>.W.L.fr^-'l^^^^^_j^2-I2,500shs  CNP  changed   to   12.500shs  CWP   lOe- 
^^,'^>"'irT^?;:ffl4q  ^g -13,  l'98l^Aniendment  of   Purpose. 

Jan.31 ,1983-Survivlng  Corp.    in  merger  with  Sun  Mortgage  Co.,    (Maine  Corp 

and   Sun  Mortgage   Company   of   Massachusetts,    Inc. 

Sept . 14, 1984-Assumed  present   title. 

Jan. 15, 1987-Amendment   to  Other  Lawful  Provisions  and  stock  changed   to: 

40,000,000shs  CWP   lOc  and   4,000,000shs  PWP   lOc 

July   13,    1989-Stock  reduced   to  500,000shs  CWP   10c  and  Other  Lawful 

Provisions  amended. 
Etec.  29,  1989-  Surviving  corporation  in  irerger  with  (TMFn)  Advisor)-  Co., Inc. 
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al)r  (Eimuiuuiiuralll?  at  fttncuarl^UHctlB 

MICHAEL  JOSEPH  CONNOLLY 

Sir  ,  jrary  of  State 
OM   AbilUUKTON  PLACE.  BOSTON.  MASS.  02108 

ARTICLES  OF  ORGANIZATION 

(Under  G.L  Ch.  l5ftB) 
Ineorporaiori 


£IAM£ 


POST  OFFICE  ADDRESS 


,./  n„l,.r,.)  ,„ 


r  tit  m  curpiiniUnn    Htvr 


•  of  tnrnrpnnitlnn 


Edwin  R.   Blron 


Old  UrstforJ   Rnad 
Uuniitable,   HA 


Nime 
Appro* 


jf 


The  ihove  ninwJ  incorportimtt)  Jo  hereby  uiociaic  i  ihcnuelvci)  with  Ihf  Intenliea  of  fonnini  a  coeponlian  under  Iht 
pnmtiotu  of  Crncral  L.ivt.  Chapter  IJ6B  and  hereby  iiaiefi): 


T 


I.     The  name  by  whivh  the  corporation  ihall  be  known  is: 


Eastern  Mortgage  Co.,    Inc. 
2.     The  (wrpoM  for  which  the  corporaiinn  i>  formed  is  as 


fc(V232U36 


fullo 


p    EI 

M      D 

n\  n 


J-C 


To  carry  on  and  conduct  a  lending,  Inveatnent,  4nd  mortgage  bualnesa  and 
.  '  lot   thla  purpose  to  lend  or  borrow  nonsy  on  the  security  of  real  or 
_,;'._   personal  property  and  to  enter  Into,  make,  perform,  nnd  carry  out,  or 
■  ^■- •':-:•■•■  r  'cancel  and  rescind  ronlrarto,  igreement-s  nnd  secnrfrv  rn«rr'.--er.:;  «.' 

every  Vi...!  ■'- '  ' z-:   -;.^  lu-i'ui  purpose  with  any  parson,  firm,  association, 
partnership,  joint  venture,  corporation,  syndicate,  governinental,  aunl- 
clral  or  p'ibllc  authority,  domestic  or  foreign,  or  others. 

To  acquire,  pui  chase,  own,-  hold,  operate,  develop,  lease,  menage,  ,<' i^.*- ".a-.v'v. 
Bortgage,  pled;.e,  exchange,  sell,  transfer.  Invest,  trade  or  othanilse 
'd-'Z-rf'    dispose  of  end  deal  In  real  and  personal  property  of  every  kind  end ,..,.  ^ --';,•■_• 
nature.  Including  without  llaltetlon  stocks,  bonds,  mortgsges,   -'•'-';'•.-".".' './ 
debentures,  securities,  eontrscts,  notes,  open  accounta  and  other 
evidences  of  debt  and  obligations  of  every  nature,  and  any  and  all 
other  forms  of  real,  personal  or  mixed  property  and  choaes  In  action; 
tu  receive,  collect,  manage,  Invest,  snd  dispose  of  Interest,  dividends,  .; 
end  all  other  Income  upon,  of  and  from  any  of  ouch  real  .or  personal 
property,  ir  such  mocks,  bonds,  ticrrgages,  debentures,  securities,  contrscti, 
notes,  .ircoiinta  or  other  evidences  of  debts  or  obligations  and  other 
propert)'  held,  Kwned  or  controlled  by  it,  and  to  enerrJse  In  respect 
to  all  such  property  nnv  nnd  .nil  r1rhf<!   rrverc,  and  )>rlvllcges  of 

'- "   '  .....i.  111  un  any  and  rll  acts  and  things  tending 

to   inrrcdxe   and   protect    the  value  ot   the  property  at  any  time  held 
(See  conilnuntlon   Sliceto    2A ,    2B,    end   2C) 
Nt^e  llihckita^e  pruviJcJ unUcr  an)  Bnicleorticfnon  ihik  lormiiirmufTicienLatJdiliunt  ihallheietfonhonieparatcS  l/2l  II 
%hrru  i<r  piper  leaMntalefinai.Jniirgintif  at  lean  I  inch  fur  bindinj.  Addiitont  to  more  than  one  anicle  may  be  continued  on  a 
untie  kheei  >o  lon|  t\  ea^h  anicle  rei^uirini  each  luch  adtliiion  is  clearly  indicated 
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I  uf  Mock  wllhln  Uic  ecrpnriikMi  ii  (ulhoriied  •• 


CLASS  OF  STOCK 

WITHOUT  f*»  VALUE 

-   ,.  WITH  f  AH  VALUE  V'^  *';••' 

NUMil  KOI' SHARES 

numiekopiiiarei 

PAR 
VALUE 

AMOU^'T 

Prcfened 

None 

None 

None 

Comfnon 

12,500 

None"'  r-i-- 

■•y<^ 

*4.    irmort  ihtn  onr  clan  ii  (uihuriud.  (  detcription  oTtach  of  Ihc  dilTricnl  icIuKi  oTitoek  with,  if  any.  ih«  prcrcrcncti.   - 
vo(in(  powers,  qualirmllons,  special  or  rclallve  ri|hli  or  privileges  u  lo  each  clau  Ihertof  and  any  icrlcs  now 
;   tsubllihcd:     ' 


Hon* 


-  ■  A ■?1"v>  V-,-'."*'rr-«?; 


*5.    Th«  itsirictiont.  irany,  impoKd  by  the  Anicici  orOrianiiauon  upon  the  uansfer  orshaica  ofsiock  of  any  class  are  as 
follows: 


The  rcitrlctlona  on  trantfar  of  atock  are  aa  a«e  forth 

.  In  Che  by-lawH  of  the  corporation.  ,^  ;_ 


,-,      ,■-•.•-. .y,,t-''f*'-"-'''-'^''..:'  *!,'-•       •"'■■->    -v;^  •,-<•- 


'  lawful  proviiioni.  if  any.  for  the  conduct  and  rrjulallon  of  buiinrii  and  sITain  of  the  cnrpnrniion  fur  ii>  vuluniiiry 
ion.or  for  limiting,  defining,  or  regaining  the  nnueis  of  the  corpuraium  or  \it  ii^  Uircciurt  ur  ktockholdcn,  or  of 
%  of  iiockholdcrt 

t  Continuation  Sheet  6A,    6B,    an^    6C  • -•  .:^' i"-.:.  .'' •- 


)lt»i«MU  ktdic  "None" 


m 
^ 


^ 


\^:S: 


■?* 
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(b)   in  the  abtence  of  action  by  disinteret ted 
director!  or  •tockholders,  there  hat  been  obtainad  at  ,  _; 
tfie  requeat  of  •  majority  of  th»  Diractori  then  In 
office  an  opinion  in  writing  of  independent  lecal 
counsel  to  the  effect  that  auch  Director  or  officer 
appears  to  have  acted  in  good  faith  In  the  reason-     ,;--.. 
able  belief  that  his  action  was  In  the  best  interest  - -Z:,v^ 
of  the  corporation. 
Expenses  including  le'jal  counsel  fees,  reasonably  incurred  ''•i'-Tt: 
by  any  such  Director,  Officer,  Trustee,  Employee  or  Agent  in 
connection  with  the  defense  or  disposition  of  any  such  action, 
suit  or  other  proceeding  may  be  paid  from  time  to  time  by  the     .-  • 
corporation  in  advance  of  the  final  disposition  thereof  upon 
rec<>ipt  of  an  undertaking  by  such  individual  to  repay  the 
Amounts  so  paid  to  the  corporation  if  it  is  ultimately  deter- 
mined  that  indennification  for  such  expenses  is  not  authorized  '  -' '' 

•  '      -    .  -  ■  TT^r^ 

under  this  section.   The  right  of  indemnification  hereby  pro- 
vided shall  not  be  exclusive  of  or  affect  any  other  rights  to  .>...•.•;;. 
which  any  such  Director,  Officer,  Trustee,  Employee  or  Agent 
may  be  entitled.   Nothing  contained  in  this. Article  shall  *t~-'.,'':X]^r, 
feet  any  rights  to  indemnifiction  to  which  corporate  personnel  ;'w..,>' 

other  than  such  Directors,  Officers,' Trustees,  toploycet  or  .  'J^ 
Agents  may  be  entitled  by  contract  or  othervise  under  law. 

As  used  in  this  Article  the  terms  "Director*,  "Officer", 

"Trustee*,  "Empioyec"  and  "Agent"  include  their  respective  heirs, 

executors  and  administrators,  and  an  "interested*  Director, 

Officer,  Trustee,  Employee  or  Agent  is  one  against  whom  In  such 

capacity  the  proceedings  in  question  or  other  proceedings  on 

the  same  or  sirilar  grounds  is  tnen  pending. 
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by  tht  corpoioilon;  to  furnish  capttal»()ac«rl«l,  etc..  In  th«  organl- 
latloo,  davalopoMnt  and  furchcranca  of  corporaclona  anJ  buslnesa 
anearprlaaa. 

To  Hut  Id  upon  or  otlierwlse  repair  and  Improve  and  develop  real 
rMlntc  (iwnvJ  or  held  t  v  i  ^u  torp..  rot  Ion ,  and  to  cx;,n:it  and  guaro'i  et 
th«  title  to  land*. 

To  acC  aa  agent  for  leaalng,  nanaglng,  nortgaglng,  buying,  selling, 
and  Inprovtng  real  eatate,  and  to  act  aa  agent  In  buying  and  aelllng 
stocks,  bonds,  mortgages,  debentures,  securities,  and  obligations 
of  svsry  nature,  and  tu  collect  Interest  or  dividends  thereon;  to  ^ 
act  aa  agane  In  the  managemenc  and  Inveacmenc  of  ewtatea  or  funda   ---.  .:°.'-:i. 
of  any  nature,  with  full  powera  of  agency  in  the  preaiaea,  and  to     'r'r^vi! 
act  under  appointment  made  by  power  of  attorney  or  otherwise  In  any   '- ''^V 
Battar,  transaction  or  thing  vhataoKver;  to  guarantee  the  payment  of  "'■''>->> 
principal  and  Intercat  of  sortgagaa  and  other  aecurltiee,  and  In     ..."_'',-' 
gsnaral  to  make  any  contract  of  guaranty  which  the  directors  aay  :. 
dam  advlaabla.  ...  ',:  - 

To  borrow  or  raiae  moneys  for  any  of  tha  purpoaes  of  the  corporation  .,. 
and  froa  tins  to  time,  without  liait  as  to  amount,  to  draw,  make,  accept,  .'-' 
andoraa,  guarantee,  execute  ai.d  iaaua  prooiaaory  notea,  drafta,  atock, 
bills  of  axchaugc,  warrants,  bonds,  debentures  and  other  ocgotiabla 
or  non-nagot labia  instruments  and  avidencea  of  indebtedness,  snd  to 
sscura  tha  payment  thereof  and  of  tha  Interest  thereon  by  mortgage  on, 
c.  pledge,  conveyance  or  assignment  in  trust  of,  tha  whole  or  any  part 
of  tha  asaets  of  the  corporation,  raa\  pareonal  or  mixed,  including 
contract  rlghta,  whether  at  tha  tlma  owned  or  thereafter  acquired, 

and  to  asll,  pledge  or  otherwise  dispose  of  such  aecuritica  or  other  ^ 

obllgatlona  of  the  corporation  for  Ita  corporate  purpoaea. 
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2B 

To  receive  anj  acc-'pt  tran»fer8,  pledges,  morifioges,  arii   condi- 
tional sales  contr.icts  and  to  deal  with  the  same  as  owner,  lender, 
factor,  or  otherwise  as  a  neans  of  security  or  of  recovering  noney  or 
property  advanced.  Invested  or  loaned;  to  enter  Into  contracts  of  any 
and  avery  kind  for  the  carrying  out  of  its  purposes  and  objects;  to   -"'.:- 
conduct  Investigations,  credit  and  business  researches,  enter  Into 
profit  shsrlng  arrangements,  proaote  organlzstlons  or  cause  to  b«    '"  'T' .' ~ 
organized  any  corporation,  flm  or  partnership  In  aid  of  Its  business;  ~ 
to  finance  and  a''   by  loan,  subsidy,  consignment  or  otherwise  any     ^. .  .. 
corporation,  association,  syndicate  or  entl:v,  and  to  conduct  or 
cooperate  In  conducting  any  business  or  enterprise;  and  to  repossess 
by  legal  process  or  otherwise  for  the  enforcement  of  any  property  rlghtiT^fi^^ 
liens  or  Interests  It  nay  be  entitled  to. 

To  purchase  to  otherwise  acquire,  hold,  sell,  pledge,  transfer  ot^C'^-t.' 


otherwise  dispose  of,  and  to  reissue  or  ccncel  the  shares  of  its  o%nt 
cspltal  stock  or  any  securities  or  other  obllgstlons  of  the'cdrpora-  -=■'—,- '''''• 
tlon  in  the  Banner  and  to  the  extent  now  or  hereafter  permitted  by- ■T7;--J\y.V;r^. 
the  laws  of  the  Connonwealth  of  Massachusetts.  ^   .•  f  :'..,_ 

To  enter  into  any  lawful  arrangementa  for  sharing  profits,  union  of 
interest,  reciprocal  concession  or  cooperation,  with  any  corporation, 
assoclstion,  partnership,  syndicate,  entity,  person  or  governmental, 
■unicipal  or  public  authority,  domestic  or  foreign,  in  the  carrying 
on  of  any  business  which  the  corporation  is  authorized  to  carry  on 
or  any  business  or  transaction  destsed  necesss^y,  convenient  or  inci- 
dental to  carrying  out  any  of  the  purposes  of  the  corporation. 

To  do  everything  necessary,  proper,  advisable  or  convenient  for  the 
scconplishnent  of  any  of  tlie  purposes  or  the  attainment  of  any  of  the 
objects  or  the  furtherance  of  any  of  the  powers  herein  set  forth  and 
to  do  every  other  set  and  thing  incidental  thereto  or  connected  therewith. 
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provided  the  saae  be  not  forbidden  by  the  law*  of  Hasaachusetta,  and 
to  engage  In  and  conduct  auch  other  and  all  foma  of  buslnea*  and 
coeaerclal  enterprlaes  permitted  by  bualneaa  corporatlona  under  Cha   .-^^ 
laws  of  the  Connonwealth  of  Massachuaetts. 

The  purposes  of  the  corporation  are  froo  time  to  time  to  do  any 
one  or  more  of  the  acts  and  things  set  forth  herein  and  in  any  state , 
country  or  jurisdiction;  provloed,  however,  that  the  corporation  la  not 
organized  for  any  purpose  excluded  by  the  General  Laws,  Chapter  1S6B, 
Section  3  and  acta  In  aaendment  thereof  and  In  addition  thereto,  buc.  .^^:  ...: 
such  purposes,  buslnesse*  and  powers  which  the  corporation  Is  so 
excluded  from  carrying  on  and  fcxerclslng  within  the  Coonionwealth 
of  Massachusetts,  may  be  carried  on  and  exercised  outside  the  Connon- 
wealth wherever  the  aame  may  be  lawfully  carried  on  and  exercised.     ;*  'V 

The  following  principal  shall,  when  the  context  permits, 
govern  the  construction  of  each  of  the  foregoing  purpose  clauses: 
No  specific  enumeration  shall  be  construed  aa  restricting  In  any 
way  general  language;  any  word  In  either  number  shall  be  construed 
to  ir.c.in  both  the  singular  and  the  plural;  any  phrase  In  the  conjunctive 
jrJ   the  dicjur.i  ;lvi'  sliaU  Include  both  rhe  conjunctive  and  the  dis- 
junctive; the  mention  ol  the  whole  shall  Include  an-  part  or  parts; 
verbs  In  the  present  or  future  tense  shall  be  construed  to  Include 
both  the  present  and  future  tenses  or  either  of  them;  any  one  or  more  ■ 
or  all  of  the  purposes  set  forth  may  ba  pursued  from  time  to  time  and 
whenever  deemed  desirable.  '    ..'  -^ 
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The  Board  of  Directors  of  the  Corporation  say  aake.  aaend,  or 

:r?-=?  xapeal'thi  3y-L«wa  of' the  Corporation,  In  whole  or  In  part'/ ejieept^^*>w?. 

vlth  rcapect  to  any  provision  thereof  which,  by  law,  the  Artldea  of  ■^n'-- 

':!  '  Organlcatloo,  or  the  By-Lawa,  require  action  exclusively  by  the  ■>-'>-. ■.-•'^i^ 

stockholders  entitled  to  vote  thereon;  but  any  By-Law  adopted  by  Che  '  ~  ' * 

Board  of  Directors  nay  be  amended  or  repealed  by  the  atockholders.  . 

All  BcetlDgs  of  stockholders  of  the  Corporation  may  hi.   held 
within  the  Comaonwcalth  of  Massachuietts  or  elsewhere  within  the  United 
States.  The  place  of  such  neetlnga  shall  be  fixed  In,  or  diterolned 
in  the  manner  provided  In,  the  By-Laws. 

The  Corporation  may  be  a  partner  In  any  business  enterpriee  ^...- ...  ^"/■:.. 
which  It  would  have  power  to  conduct  by  Itself. 

■m-if-.'.- Any  Officer  or  Director  of  thla  Corporation  shall  be  relieved. of /%,-:^> 

■  -.-•  -  •  -M  '. .■;-*t'v 

and  Indemnified  against  any  and  all  disability  or  liability  which 
.,  .might  exlat  or  arise  from  the  negotiation,  approval,  execution,  or 

*  "  ■  .    >   ^ .  •  ^  ■'.  X- 

performance  of  any  contract  or  agreenent  by  and  between  this  Corporation 
and  any  person,  firm,  sssoclatlon,  or  corporation  who  Is  a  stockholder 
of  thlr  Corporation. 
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.'68 
Indemnification  cf  Director!  and  Others 

The  corporation  shall,  to  the  extent  legally  penniaslble', 
indemnify  any  person  serving  or  who  has  served  as  a  Director  or 
officer  of  the  corporation,  or  at  its  request  as  a  Director, 
Trustee,  Officer,  Employee  or  other  Agent  of  any  organization  in 
which  the  corporation  owns  shares  or  of  which  it  Is  a  creditor 
against  all  liabilities  and  expenses.  Including  amounts  paid  in 
satisfaction  of  judgments,  in  compromise  or  as  fines  and  pe- 
nalties, and  counsel  fees,  reasonably  Incurred  by  him  in  con-  -  ■^'< 
noctlon  with  the  defense  or  dlspostidn  of  any  action,  suit  or   ,  :^ 
other  proceeding,  whether  civil  or  criminal,  in  which  he  may  be 
involved  or  with  which  ht  nay  be  threatened,  while  serving  or 
thereafter,  by  reason  of  his  being  or  having  beer  such  a  Di- 
rector, Officer,  Trustee,  Employee  or  Agent,  except  with  respect 
to  any  matter  as  to  which  he  shall  have  been  adjudicated  in  any.   . 
proceeding  not  to  have  acted  In  good  faith  and  in  the  reasonable 
belief  that  his  action  was  in  the  best  interest  of  the  cor- 
poration! provided,  however,  that  as  to  any  matter 
disposed  of  by  a  compromise  payment  by  such  Director,  Officer, 
Trustee,  Employee  or  Agent,  pursuant  to  a  consent  decree  or 
otherwise,  no  indemnif elation  cither  for  said  payment  or  for 
any  other  expenses  shall  b«  provided  unless i 

(a)   such  compromise  .shall  be  approved  as  in  the 

best  interests  of  the  corporation,  after  notice  that  it 

involves  such  indcmnifieationt 

(i)  by  a  disinterested  majority  of  the  directors 

then- In  of fieei  or 

(li)   by  th«  holders  of  a  majority  of  tha  outstand- 
ing stock  at  the  time  entitled  to  vote  for  Directors, 
voting  as  a  single  class,  exclusiva  of  any  stock 
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7.  By  laws  of  the  corporation  have  bcf  n  duly  adopted  and  the  initial  dirccton.  prtiidcni.  ircaturer  andekrk,  whoM  nimu 
art  Ki  out  belco.  have  been  duly  elected.  •:-•''     *•■•■ 

8.  The  cITeciive  dale  ororfanizaiionof  the  corporation  shall  be  the  date  o(rilin|  with  the  Secretary  of  t^^oianKMM««llhQr 
iriatcr  dale  it  dciired.  >peci/y  date,  (not  more  than  30  days  lAer  the  dau  aCrilint')  ■'i.'  '  '     ?.-< 

9.  The  rollouin;  informaiiun  shall  noi  fnr  an,  purpoac  he  ireaicO  as  a  pcrmjneni  pan  oTihe  Articles  of  Orgaritalioifof  the 
corTX>ration. 

a      The  post  office  addrcsi  of  the  iniiial  principal  nfTice  of  Ihc  corporation  of  Massachuiens  is: 

45   Central    Street.    Lowell.    MA 
b      The  name,  resilience,  ami  pi isi  i iliac  aJJicstiil  cached  ihc  iniual  Jireclors  and  lollooingofTicer^of  the  corporoiion 
mre  as  rollo»>: 


NAME 


RESIDENCE 


POST  OFFICE  ADDRESS 


Prealdeni:    Edwin   R.    Rlron 


Old  Westford  Rd. 
i)unstable,  HA 


TrcMurtn    Edwin  R.    Blron 


Old  West ford  Bd. 
Dunstable,  MA 


'  Saae 


Clerk:      Edwnrd    A.    Sokolcff 

Aatt.   Clerk)    Snmuol  Parks 
Direciurt: 

Edwin   R.    Dlron 


E.  Gerald  Schurter 


3  Washington  Drive 
Sudbury,  MA  01776 
8  Anna  Street 
North  Chelmsford,  MA 

Old  West  ford  Rd. 
Dunstable,  MA 

79  Audubon  Drive 
Newton,  MA  ,.  ;.  . .  ..; 


i3  Nauon  Street 
Maynard.  MA  01754 
SaiDC 


Same  -  ,;■ 


c.     The  date  miiially  adopied  on  which  the  corporation'!  fiscal  year  enda  Is:    •'' ~' 

Derctnber   31 
d      The  dale  •niii.nll)  fiicj  in  the  by  laws  for  the  annual  meeiin}  of  stockholders  of  the  corporation  is: 

Second  Monday  In  April 

e.    The  ncme  and  business  addreu  of  the  resident  agent,  if  any,  of  the  corporation  is: 

None  "•'.'    ■.^■. •".!'■  .;■    •    .    -  .'  ■:"  ^'^^^'--'i 

NESS 
/*. 


IN  WITNESS  WHEREOF  and  undcrtheoenaltiesof penury  the  !NCORPORATOR<S)si$n($)  these  AiticteaofOijaniiatioo"  . 
day  of      4»y"<-<         19    80  --  •    '• 


^p^^j^J^.-^/'t^y'jiu^^'^ 


Edvln    R.    Blron 


The  siptalure  of  each  incorporator  which  is  not  a  i.aiurjl  person  must  be  an  individual  who  shall  show  the  capacity  in  which  he  acta 
and  b,  Mgnmg  shjil  rep'rscni  umter  the  pe.idliies  of  perjury  thai  he  is  duly  auihonied  on  its  behalf  to  sign  these  Articles  of 
Orfunualion. 
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Kf'oRMlOU  OIVIStOHTHE  COMMONWEALTH  OF  MASSACHUSETTS  |.,>j;;,;.,i; 

r*;;v.v  ARTICLES  OF  ORGANIZATION 

GENERAL  LAWS.  CHAPTER  I  <6B.  SECTION  1 2 


■'^'^'  ■   I  htrobjf  ««nl»y  thit  npon  m  ttimlniitai  of  ih«;^- ..ui,;.,^^^       ■«<-<Rj^>r-.\vtj 
wlihlnwrliieninlclcioTorijnirilkin.dulyMhnililtJU)  "••  \:'  ;••   .■%'.  V  '■.  .Vj"-'V-^'/ 

^    ~ni«.lllpp«»n 'Jut  lh«p(wblom of  lh«0»n«r«ILiw», ■.•;-_, -»v 
rtliilvf  lo  ih<  orpniMlkM  uT  eorponikni  hiv«  bcto~~ '-'''.'    ^^T' 
cumplltJ  »iih,  ind  I  hcrch)'  ipprutt  tiki  inlcirt:  aiMt 
Ui«  niini  fit  In  lh«  imouni  of  t  Vivlj.'' hivlni  bMn 
pt\ii  •  ''4i'<lcleiirtd«(mcdlohivtbMnfll«d»Mtim«  ".'  '  ^.V^^^' 
thii         /   2<t     «*•""'    Uc/fji4f       '^ 


Uttcllv§  dilf 


%:c^M-^(X'M'r 


MICHAHI/JOSKPII  CONNOLLY 
Sncrelory  of  Sfalii 


PHOTO  COPY  OF  ARTICLES  OF 0R0ANI2ATI0N TO  BE  SENT.        ^..  .-.•  ....  r.   .  . 

...      .         TO  BE  FILLED  IN  BV  CORPORATION  -  h- i  .>  .l*>*',c^^*^  ;>, 

TO:      .  :  • '...;,,: 

•OKOLOff  *  BUllPO«),f.C.'>'- ^' '•'.;-•.-•'•       I.  ■:  ■ -.--'-t..;^.  .;i.>.:.. 
4]  Naaon  8tra«t,  Maynard,  MA     017S4 

897-3336 -'^>^'^-^'^'^%"^->^l^:''i-^^.;<:^^ 


T«ltnhi>n«  .,.,., 


FILINO  I'l-B:  l/20af  l%ofth«lolil«fflouniofthcrathorit«<lcirlltl 
ilikk  »lih  par » ilu*.  (nj  nn*  crni  ■  iKirr  for  iC  luihori/td  thirei 
tkilhiHil  p*r  filur.  hul  n><  lc»lhtnSl2}  Ccncril  L*'«>.  Chapter 
|4r>||  Slintrtiiliiivk  oiihipaf  talur  lr««  ihaniwic  J.>llir  khaHhr 
ilrt'iiU'tl  III  liu^c  p*(  tulur  •>(  ><ne  Jollar  |xr  tharr 


rvci.-'. 


SEP  -  4  ISSO 


J^ 
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rOMM  CO-T2-30M' 10- r«- 1  »2]?9 

"■  "  ^        ■     '  MICHAEL  JOSEPH  CONNOLLY  FEDERAL  IDENTIF.CATIOh 

StrrtlaryofSui' 

ONL  ASHBUkHIN  PLACE.  BOSIUN.  MASS.  02108      NO.    C90160903 

ARTICLES    OF    AMENDMENT 

Gancrtl  liwi,  Oitptcr   )56B,  Section  73  •.    .,  ^   ...     .•• 

Thii  ccrtiflcttt  mult  be  tubmittcd  to  th*  S«cr*l<ry  of  the  Commonwtallh  within  »i«ty  d«yf  (fMr  ItM  d«l«    ^  ^  . 
<l'.;^^3^i^^  *•**••«>',  »»oclihold«f»  tdopting  th«  «m*ndmint.  Th*  fa*  for  filing  (hit  e«ftifk«»».,.fc'pf«krlbJd''by";r»'^i 
C*n*r«t  l«<v>.  Chtptar  156B,  Section  114    M*lie  check  p*y«bl«  to  the  Contmonwttlth  of  AA«MKhuMlt(. 


;.•'  W«;  /James  G.  Baldini 

..   ..Edward  A.  Sokoloff  .  ClorkiinuuOWXSUaCef..:,. 

___ Eastern  Mortgage  Co. ,  Inc. ......._^™_1.'   " 

Wfi*    O*  C0'P0'»tiOn) 


l<x:*t*d  tt  *^  Central  Street,  Lowe.!],  Massachusetts   01852  

"TTJIT do  horoby  certify  lh»t  th*  'ollo<'ing  tmendmcnt  to  th*  trliclei  of  orgtnlulion  of  tfi*  cerporition  wti  duly  '.•  ■^■L. 

Approved        (dopted  •!  •  meeiinfl  K,,.'  j.  August    12  ,19  82       ,  by  vot*  of  

...}.9.9.. >h.r..  o:-  ::Of!!{".9n  .Stock ^,  „,  100^ ,„«-.h.n«  outottiidlng,  --^^..f 

■    ._ ...  thtret  of ~- out  of -....»__._i.._J  «h*i*('eunt«nd!ng,  iitd  ^■■■ik^^ 

'-,....  {CU<i  •<  iNcU  ,_"■.■    "    •"'..-     •'  .'.      '^..^ 

_ th«r*i  of  out  of  .... _._J; '-ttur**  oot«l»ndlno,  ,  iytf'j 

IC1..1  et  fcockl  ..  1  _  fV^^.V 

_,  all  of  each  class     .     ...      ..     .   >^^'-" 

being  XKtiMXXXBt4aci]v<o'XM#KoI*u  out>i*nding  and  *ntit<«d  to  vol*  trwr*onr'  .  ^ 

ciou  OUT  all)«if«#KiJ<xof  etch  ciasi  outttanding  and  entitled  to  vot*  thereon  and    .r-.  -';« 

wjtfniCAMJ  of  each  clast  or  tcriai  of  ttock  whote  rightt  are  advartaly  *fhct*d 

thereby:-*  .     >C-        '■    'f^C-^^i^firTr  ^'^^^ 


mD 


'»•  •oa^anvm  (tfWX  »»'>v.<«  ••  Ck>p<«>    U»»     Wo.««   70 
*ra,  ••tvn^Mwmt  »dcr*4  pwtvcM  !•  CK«p***    IS6S    Wtt.wi  71 

Noie.  If  itie  space  provided  under  any  Amendmcni  or  iicm  on  ihn  form  u  inkufTKieni.  additiofli  thall  be  act  lorth  on  icpantc 
•<4  1  1 1  tlieeu  of  paper  le  ing  a  left  hand  mai(in  of  ai  least  I  inch  for  b.ndin|  Additions  to  more  tlian  one  Amradmeai  may 
be  continued  on  a  kinflc  sheet  so  Iopi  as  each  Amendment  requinn|  etch  tuch  addilioa  it  cicarljr  mdicaiad. 
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K>t  INCREASE  IN  CAPITAL  Fill  IN  THE  FOllOWINC, 


'  >  wlthp«rvtlu« 
-   _  «i  common         ' 
Th«  iotti  •mount  of  c«plt«l  tlock  •Irttdy  lulhonicd  it 

1 -  KnarBB  Drarvrran  i 

>ithou>  p«'  v«lut 


!..... thtrcii 
•h*rei 
:  *h(rM  prtfcrrvd 
.,^___  (htrai  common 


)  ihtrct  common         I 

Pw  •mount  of  •ddltlonii  c«plt^l  ttock  (uthorutd  ii  C 

I  th^rai  preferred 


.  •htrtieeounon 


)  without  p«r 
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The  ArticJea  of  Organization  of  the  Corporation  be  and  hereby  **"•  „ 
amended  as  follows*  ■   •,   •>  ",'v 

DELETE  -  In  section  2,  insert  page  ^C,  the  first  complst*  p«r*95*P*> 

which  leads: 

"The  purposes  of  the  corporation  are  from  time  to  tims  to 
do  any  one  or  n.orc  of  the  acts  and  things  set  fo'-'.h  hef^i"  •"" 
in  any  state,  country  or  jurisdiction;  provided,  however,  t 'lat 
the  corporation  is  not  oryanizcd  for  any  purpose  excluded  I'V 
the  General  Laws,  Chapter  156B,  Section  3  and  acts  in  amcni1iii''nt 
I  horeof  oud  in  addition  iheiolo,  but  such  purposes,  bUbiiKt^^^'^ 
and  powers  which  the  corporation  is  so  excluded  from  carrying 
on  and  exercising  within  the  Commonwealth  of  MassachUBCt t p i 
may  be  carried  on  and  exercised  outside  the  Commonwealth 

,- vherever  the  same  may  be  lawfully  carried  .on  and  exereis*iii.^-V 

AND  INSERT  IN  ITS  STEAD  -  -     -   .  ■   .  •  •. 

.■-•..•;-.-.  ."The  purposes  of  the  corporation  are  from  time  to  tima  |0- 
do  any  one  or  more  of  the  acts  and  things  set  forth  herein 
and  m  any  state,  country  or  jurisdiction;  provided,  however/ 
^itbat>  the.  corporation  ..is  not  organized  for^thp.-.purpose  of:».v,■;,.;,■ 
carrying  on  the  business  of  a  banking  corporation,  banV, 
savings  bank,  co-operative  bank,  trust  company,  credit  uni9n» 
surety  or  indemnity  company,  or  safe  deposit  company  or  fof  . 
any  purpose  excluded  by  the  Massachusetts  General,  LawsV"'',-.';it,i;-'\' 
Chapter  156E,  Section  3,  and  acts  in  amendment  thereof  and  ' 
in  addition  thereto;  and  provided  further  that,  -without  :'  -u."-V.-" 
limiting  the  g-jnerality  of  the  preceding  clause,  the  corpOTP" 
tion  is  not  empowered.,  to  receive  deposits.'.and  .to  .pay.- ,checH|^-^;^ 
or  otherwise'  conduct  a  banking  business  under' Massachusetti:'"'?; 
law,"  -■  -•.,....  ...  .•..■.,-.i^->....-.iW 


■>  c  'cfpgc  "::  ameidr-.cn;  will  boco-nt.  e''oc:<je  v.r.tn  ;hese  articles  of  amerdm^fnt  are  liioJ  m  S' '  "' 
aance  with  Chapter  156B.  Section  6  ol  The  Genera:  Laws  u' 'ess  ;fiest  attic:e5  specify,  in  accoro.iin-r  x" 
the  vote  adopting  the  amenament.  a  later  effective  Oate  not  more  than  thirty  days  aCer  such  tiling,  m  wi"- 1' 
event  the  amendment  will  become  effective  on  euch  later  date.  ■,  . 

IN  WITNESS  vmEREOF  AND  UNDER  THE  PENALTIES  OF  PERJURY,  we  have  hereto  signed  our  nsmet  Hill 
12th  dayol  August       .-.   .;^..    .      .IntheysarlOBJ 


President  MUMM  HMMCK 
Clerk /IMlWWWKtKW 
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RECEIVED 

SECRETARY'S  OFFJCE 


Si^SHW-i-M  W  """""^^ 


THC  CO*     _  , 

.nd.  tS.  f,l,nB   !»•  '"  ♦^  *'  .  ,„  d„^  ,;  h.v, 

'bMfi  fUad 
■*y  of' 


l^j^jl|P^  JOSEPH  CONNOLLVil/ 


^ >Harocot<Vf)F*MENB«rH|;,,  :    ,,;^;^ 

TO:    '     '  "  '     '  no,    P.C.  ■     '  ■    '■' 


43   NasoH  lf.f.e?.t..:: 


A\\i' 


Maynard»   J«A.....01.t'' 

9?l.-f8p.p. 


Telephone  ...°"  ■ 


AUG  1  8 
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UNITED  STATES  DISTRICT  CXJURT  »^W  II   I?  57  PH  'Ql 
DISTRICT  OP  MASSACHUSETTS 


RHZTTA  B.  SWEEKEY, 
individually  and  as  trustee 
of  the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 


Defendants. 


91.10098WD 


NOTICE  OP  REMOVAL. 


Notice  is  hereby  given  that  the  above-captioned  action 
pending  in  the  Superior  Court  for  Middlesex  County, 
Co:i=cnvealth  of  Massac^.v:setts  as  Civil  Action  No.  89-2424,  is 
hereby  removed  to  the  United  States  District  Court  for  the 
District  of  Massachusetts,  based  upon  the  following: 

1.   The  Resolution  Trust  Corporation  ("RTC")  as  Conservator 
of  CoDFed  Savings  Bank,  is  removing  this  action  without  the 
need  for  bond  or  security  pursuant  to  12  U.S.C.  f  1441a(l) (3) 
and  in  accordance  with  the  general  removal  procedures  of  28 
U.S.C.  1446  to  the  extent  applicable. 


385 


2.  Attached  hereto  is  a  copy  of  the  Motion  for 
Substitution  of  the  RTC  allowed  by  the  Superior  Court  on 
January  11,  1991.   Certified  copies  of  all  papers  filed  in  the 
State  Court,  including  a  certified  copy  of  all  docket  entries, 
shall  be  filed  within  thirty  days  of  this  Notice  in  accordance 
with  Local  Rule  81.1(A). 

3.  Written  notice  of  removal  is  being  given  to  all  parties 
and  a  copy  of  this  Notice  of  Removal  is  being  filed  with  the 
clerk  of  the  aforesaid  State  Court,  which  shall  effect  the 
removal  and  the  State  Court  shall  proceed  no  further  unless  and 
until  the  case  is  remanded,  as  provided  by  law. 


DATED:  January  11,  1991 


1708LYN 


RZSOLDTION  TRUST  CORPORATION 
In  its  Capacity  as  Conservator 
of  COMFED  SAVINGS  BAKK, 

By  its  attorney, 


G^ 


goKW.fetM^ 


JOHN  D.  HANIFY  (BBQ#  219880) 
DANIEL  J.  LYNE  (BBC#  309290) 
DAVIC  M.  MCCARTHY  (B30*  544187) 

HANIFY  i    KING 
Professional  Corporation 
100  Franklin  Street 
Boston,  MA  02110 
(617)  423-0400 


CERTtFICATg  CF  ."^fKV.'CE 

I  HEFCEY  CERTIFf  T:«A:  A  'r:  -L  CC-f^'  Of-  THE 
ACOVE  OOClME'iT  V¥AS  '.■.i-rc£<  'JWN  THE 
AnOflWcY  OF  RECGf.L!  >-M  SACK  OTHK 
PARTY  ^IkiL-HANli  ON' lijsisrlJitfiJl 

n.  ^' 


iTY  ^]^-HAI 


-    2    - 


rtQ<r-\ 
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Hanify  <Se  King 

paoritiiOM^i.  coapoaATioM 
COUNSELLOHS  AT  LaW 


JtMt%  COTHi  RiKO 
JOBK  0     RaHIPT 

Kabolo  B   MirvPBT 
David  Lit  Evij>t 
DaviilJ   Lnat 
Bahbaia  Wiovi*  Prfu 
CcBAao  P  Ricata 

JOAH   N    rilMIT 

David  H   McCAaTBT 
DtKiii  M   Pa^p»i.a»do 
ILaba  L  TaoBirreM 
Am  M   Cbiaccbkbi 
Ibbki  R   Good 
Kaba  M   Lucciola 
PaiUPC   Siiv»BXAj< 
Patbicia  Bbamaxtc  Oabt 


lOO  Fbakklim  Stbect 
BosTOK.  Massacuvsetts  oaii 

TiLCrMOHK  (BIT)  «a3-0«00 

TcLErAji  (eir)  «s3-o4B8 


January  11 ,    1991 


By  Hand 

Cleric,  Civil  Business 
Middlesex  Superior  Court 
40  Thorndike  Street 
East  Cambridge,  MA   0214  1 

RE:   RHETTA  B.  SWEENEY  v.  RESOLUTION  TRUST  CORPORATION 
Civil  Action  No.   89-2424  


Dear  Sir/Madam: 

Enclosed  for  filing  in  the  above-referenced  matter  please 
find  a  certified  copy  af  a  Notice  of  Removal  to  the  Federal 
District  Court  filed  this  day  by  the  Resolution  Trust 
Ccrpcratior.  as  Conservator  of  CosFed  Savings  Bank. 

Sincerely, 


DMMrdmc 


irthV  \ 


David  M.  McCai 


Enclosure 


Christopher  Shea  Weld,  Esq. 
Robert  M.  Axelrod,  Esq. 


80  3HCC 
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COMMONWEALTH  OF  MASSACHUSETTS 
DEPARTMENT  OF  THE  TKIAL  COURT 


MIDDLESEX,  SS. 


SUPERIOR  COURT 
CIVIL  NO.:  89-2424 


VP 


RHETTA  B.  SWEENEY, 
individually  and  as  trustee 
of  the  MAPLE  LEAF  REALT7  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC.  , 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 


Defendants. 


^/7, 


EMERGENCY  NOTICE  AND 
MOTION  OF  RESOLUTION 
TRUST  CORPORATION 
FOR  SUBSTITUTION 
AS  PARTY  DEFENDANT 


Pursuant  to  Mass. R. Civ. P.  25,  the  Resolution  Trust 
Corporation  (the  "RTC*},  in  its  capacity  as  Conservator  of 
ComFed  Sayings  Bank  ("ComFed*},  moves  this  Court  for  an  Order 
substituting  it  in  place  the  corporate  defendants,  ComFed 
Savings  Bank,  ComFed  Mortgage  Company,  Inc,  and  ComFed  Advisory 
Company,  Inc.   In  support  thereof,  the  RTC  states  that: 

1.    The  Resolution  Trust  Corporation  ("RTC*)  is  an 
instrumentality  and  agency  of  the  United  States.   12  U.S.C. 
Sl441a(b)(l)(B). 


'>^^-^ 


X 

•^ 


'S-' 


.v>-' 
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January  24,  1991 

Mr.  Dominic  Liberatore 

Resolution  Trust  Corporation 

Staff  Attorney 

%   Empire  of  America 

One  Empire  Tower 

Buffalo,  N.  Y.   14i;(32 

RE:   RHETTA  B.  SWEKNRY  vr> .  OOMFED  SAVINGS  BANK.  ET  AL 
DOCKET:   89:24X4 

Dear  Mr.  Liberatore: 

Thank  you  for  taking  the  time  to  talk  to  me.  As  I 
explained  to  you,  my  attorney  is  out  of  town  for  two  weeks  and  I 
was  making  an  effort.  on  my  own,  to  better  understand  the 
"Emergency  Removal"  which  yo\i  apparentJy  authorized  Attorney 
Hanify  to  make  in  the  above  referenced  case  to  Federal  Court. 

I  was  specifically  looking  for  the  RTC  policy  which  Attorney 
Hanify  has  cited  to  Judge  SulJivan  in  Middlesex  Superior  Court, 
whereby  when  the  RTC  assumes  the  role  of  conservator  to  a 
Federally  Insured  Bank,  the  pending  litigation  against  tliat  bank 
is  automatically  moved  to  Federal  Court.  You  and  Mr.  Williamson 
[your  boss]  told  me  there  is  no  set  policy. 

You  told  ms  that:   tnis   is   not   the   case;  that   in  fact, 

strategy  is  developed  >.iM^c   by  '..-aso.   You  also  said  that  the  state 

court  judges  can,  in  fact,    exercise  their   i>owor  to  keep  their 
cases . 

You  said  that  you  prnff-r  the  federal  court  Judges  because  so 
many  of  the  stal'.-  '.ourL  .iudges  are  unfamiliar  with  the  FIRREA  Act 
which  was  enacted  on  August  9,  1989  in  an  effort  to  do  something 
about  the  monumental  bank  problems  which  had  occurred  in  the 
eighties.  You  stated  that  Federal  judges  are  more  familiar  with 
the  relatively  new  lender  liability  litigation'  and  that  you 
were  looking  to  establish  a  uniformity  of  decision  with  Federal 
judges  to  help  you  with  the  enormous  case  load.  Most  importantly 
you  stated  that  now  that  the  RTC  is  in  charge  of  ComFod  that 
ComFed  has  more  defen.ses  allowing  the  RTC  to  use  the  Federal 
Statutes  wliich  cnab.l..^5  you  to  get  riri  of  law  suits. 

1   am   familiar   with   the   D'Oench   Doctrine  whereby,  and  I 

quote:   "Various   (iourts   have   determined   tliat  the   following 

defenses   are   not   applicable   against   the  FDIC,  FSLIC  or  their 
successors: 
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(A)  Fraudulent   Inducement.   Federal  Sav.  &  Loan  Ins.  Corp. 
V.  Lafayette  Invest.  Properties,  Inc.  855   F.2d  196  (5th 
Cir.  1988). 

(B)  Fraud  and  Misrepresentation.   Federal  Sav.  &  Loan  Ins. 
Corp.  V.  Dillon  Constr.  Co. ,  681  F.  Supp.  1359  (E.D.Ark. 
1988). 

(C)  Failure  of  Consideration.   Federal  Deposit  Ins.  Corp.  v. 
McClanahan,  795  F.2d  512  5th  Cir.  1986). 

(D)  Duress.   In  re  Cerar,  84  Bankr.  524  (C.Dist. Ill . 1988)  . 

(E)  Secret  Side  Agreement.   Gulf  Federal  Savings  &  Loan 
Assn.  V.   Mulderig,  No.  87-3503,  1989  WL  23790  (E.D.  La. 
March  10,  1989). 

(F)  The  Duty  of  Good  Faith  and  Fair  Dealing.   Federal  Sav.  & 
Loan  Ins.   Corp.  v.  Locke,  718  F.  Supp.  573,  582  (W.  D. 
Tex.  1989). 

(G)  Breach  of  Fiduciary  Duty.   Federal  Savings  &  Loan   Ins. 
Corp.  v.  Locke,  718  F.  Supp.  57:i,  582  (W.D.  Tex. 1989). 

(H)  Usury.   Federal  Deposit  Ins.  Corp.  v.  Wood,  758  F.?.d  156 
l6th  Cir.  1985). 

1 .  This  statute  is  a  codification  of  the  common  law 
doctrine  of  D'Oench,  Duhme . 

2.  This  court  notes  that  the  plaintiff  failed  to  state  in 
his  complaint  a  time  period  in  which 

(1)  Negligence  and  Gross  Negligence.   Mainland  Sav,   Ass'n 
V.  Riverfront   Associates,  Ltd.   872  F.  2d  955  (10th 
Cir.  1989). 

(J)  Statutory  Fraud  under  Tex.  Bus  &  Con.  Code  Ann.  $ 

27.01.  Beighley  v.  Federal  Deposit  Ins.  Corp.  676  F. 
Supp.  130  (  N.D.  Tex.  1987). 

(K)  UnjuaL  Enrichment.   Federal  Sav.  &  Loan  Ins.  Corp.   v. 
Murray,  853  F.  2d  1251  (5th  Cir.  1988)." 
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The  statute  [12  USC5  S  1821]  was  cited  to  me  by  Mr. 
Williamson  ,your  boss,  who  referred  me  to  you. 

Mr.  Williamson  .said,  that  when  a  case  such  as  mine  has  gone 
so  far  in  the  courts,  that  the  judgment  is  examined  and  allowed 
by  the  RTC  if  there  is  a  claim  of  merit.  He  further  said  that  it 
is  not  in  the  best  interest  of  anyone  to  start  the  hearing  all 
over  again. 

I  would  like  to  request  that  you  remove  the  "Emergency 
Removal"  action  from  Federal  Court  immediately,  and  stay  the  case 
until  the  Honorable  Katherine  Liacos  Izao  enters  the  Judgment  for 
the  trial  on  case  89:2424.  It  would  be  an  enormous  amount  of 
work  and  expense  for  the  the  Honorable  Judge  Woodlock  in  Federal 
Court,  to  go  through  all  of  the  issues  which  have  been  thoroughly 
gone  over  by  Judge  Izzo  since  April  14,  1989,  specifically: 

under  statute  [12  USCS  S  18211  section  (e) 

Agreements  against  interests  of  Corporation.    No  agreement 
which  t.ends   to  diminish  or  defeat  the  interest  of  the 
Corporation  in  any  asset  acquired  by  it  under   this  section 

[18  USCS  S  1823] 
or  section  11  [12  USCS  S  1821],  either  as  security  for  a 
loan  or  by  purclia^e  or  as  receiver  of  any  insured  depository 
institution,  shall   be  valid  against  the  Corporation  unless 
such  agrccmcnt- 

(1 )  is  in  writing. 

CASE  89:2424  has  presented  to  Middlesex  Superior  Court. 
Honorable  Katherine  Liacos  presiding,  not  one  but  several 
agreements  which  were  executed  in  writing  by  ComFed 
Savings  Bank. 

(2)  was  executed  by  the  depository  institution  and  any 
person  claiming  an  adverse  interest  thereunder,   including 
the  obligor,   contemporaneously  with  the  acquisition  of  the 
asset  by  the  depo.«;H  t.ory  institution, 

CASE  89:2424  has  present  to  Middlesex  Superior  Court, 
Hunorable  Katherine  Liacos  presiding,  ample  documentation 
that  agreements  were  executed  by  the  depository 
institution,  ComFed  Savings  Bank. 

(3)  was  approved  by  the  board  of  directors  of  the 
depository  institution  or  its  loan  comroitteft,  which 
approval  shall  be  reflected  in  the  minutes  of  said  board  or 
committee,  and 
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CASE  89:2424  has  presented  to  Middlesex  Superior  Court,  the 
Honorable  Katherine  Liacos  presiding,  the  loan  committee 
approval  with  Officer/Director,  Raymond  Miller's  approval 
signature. 

(4)   has  been,  continuously,  from  the  time  of  Its 
execution,  an  official  record  of  the  depository 
institution. 

CASE  89:2424  has  presented  to  Middlesex  Superior  Court,  the 
Honorable  Katherine  I.iacos  presiding,  all  of  the  official 
records  which  were  produced  in  discovery  by  ComFed  Savings 
Bank. 

The  recommendation  to  remove  this  case  to  Federal  Court  by 
Attorney  Hanify  is  one  of  many  gross  negligent  tactics  which  he 
has  employed  in  this  case  for  self  dealing  reasons.  I  will  Lake 
those  issues  up  with  you  under  a  separate  letter. 

My  case  is  not  a  frivolous  one.  Attorney  Hanify  hopes  to 
use  the  Federal  Statutes  to  discard  my  case.  Upon  examination  of 
the  facts  of  the  case,  the  government  cannot  assl.'^t  ComFed  in 
their  gross  violation  of  the  Federal  Statutes  against  me.  Thl.'^ 
would  be  blatant  collusion  between  the  FTC  and  ComFed  . 

Thank  you  for  your  consideration  of  this  matter. 

truly  yours  ,^ 


Rhe\ta 

Rock    _ 

Hamilton,  MassachuseN 

01936 

end.   Docket  Sheet  89:2424 

c.c.   The  Honorable  Katherine  Liacos  Izzo 
Mr.  Williamson,  RTC 

Mr.  Peter  Monroe,  Preuidcnt,  Oversight  Board  RTC 
The  Honorable  Chief  Justice  Liacos 
Attorney  C.  Weld 
Attorney  Axelrod 


■  rC 
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COMMOMWEXLTH  OF  MASSACHUSETTS 

MIDDLESEX,  SS.  SUPERIOR  COURT 

CIVIL  ACTIOM 
Me.  •9-2424 


KHETTA  B.  8WEEMEY, 

Individually  and  as  Trust**  of  th* 

MAPLE  LEAP  REALTY  TRUST  and  Of  th* 

CAHAOIAM  REALTY  TRUST; 

and 

JOHN  SWEEMEY,  Individually, 

Plaintiffs 

Zft* 

COMPED  SAVIMOS  BAHX, 

COMPED  MORTGAGE  CO.,  IMC, 

COMPED  ADVISORY  CO.,  XMC. 

and 

DEKMIS  PUREY, 

Defendants 


OPINION  AKP  ORDER  ON  ?08T-TRIAL 
AND  POST-JDDGMENT  MOTIONS 

This  opinion  disposes  of  a  number  of  post- judgment  notions 
following  a  jury  verdict  on  March  19,  1990,  and  following  a  hearing 
on  presentation  of  arguments,  affidavits,  and  memoranda  submitted 
and  filed  by  the  plaintiffs  and  the  defendants  on  those  notions  and 
upon  the  plaintiffs'  claims  under  M.G.L.  c.  93A. 

For  the  facts  in  this  action  and  upon  which  this  opinion  is 
based,  this  court  refers  to  its  Findings  of  Fact,  Rulings  of  Law 
and  Order  filed  this  day.  This  action  arose  on  several  theories. 
Those  causes  of  action  submitted  to  the  jury  are  as  follows: 

Count  I:       breach  of  contract 

Count  II:  specific  performance  of  contract  to  give 
partial  releases  (against  defendant  ComFed  Savings  Bank) 
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Count  III:  fraud  in  connection  with  $1.6  million  loan 
against  defendants  ConFed  and  Furey 

Count  IV:  breach  of  fiduciary  duty  with  respect  to  $1.6 
million  dollars  (against  defendants  ComFed  and  Furey)  this  count 
was  waived  by  plaintiffs  prior  to  submission  of  case  to  jury. 

Count  V:  breach  of  contract  relating  to  the  forward 
conaitaent  in  relation  to  the  payment  of  $65,000.00  in  interest 
(against  defendant  ComFed) 

Count  VI:  breach  of  fiduciary  duty  with  respect  to  the 
for-./ard  ccraitment  in  relation  to  the  payment  of  $65,000.00  in 
interest;  constructive  trust  (against  defendants  ComFed  and  Furey)  . 
This  count  was  waived  by  plaintiffs  prior  to  subnission  of  case  to 
the  jury. 

Count  VII:  interference  with  advantageous  business 
relation  (against  ComFed  and  Furey) 

Count  VIII:  unfair  and  deceptive  trade  practices  (against 
C  c  rr.  F  s  — 

Count  IX:  intentional  infliction  of  er.otional  distress 
by  plaintiff  Rhetta  Sweeney  (against  ComFed  and  Furey) . 

Prior  to  trial  upon  the  plaintiffs'  application  and  after 
hearing,  the  court  issued  a  preliminary  injunction  against  Ccr.Fed 
precluding  that  bank  from  foreclosing  on  the  $1.6  million  loan 
which  was  in  default.  A  memorandum  of  this  court  was  filed  at  that 
time  and  is  docketed  as  No.  47.  Said  preliminary  injunction  is 
still  in  force.  On  March  16,  1990,  the  plaintiff  waived  Counts  iv 


394 


3 
and  VI  of  their  complaint.   In  addition  to  Counts  II  and  vili, 
which  are  pending  before  this  court,  there  are  pending  the 
following  plaintiffs'  notions: 

1.  Plaintiff's  notion  for  a  new  trial  which  is  DSKIEd. 

2.  Motion  to  Alter  or  Anend  Judgment  which  is  DByiED. 

3.  Motion  for  Renittitur  on  Defendants'  Counterclain  which 
is  DENIED. 

4.  Motion  for  Additur  on  Count  IX  of  the  Complaint  which  is 
ALLOWED  in  the  sum  of  $250,000.00.  The  facts  upcn  which  the 
additur  is  given  are  those  set  forth  in  those  filed  this  day.  It 
is  also  obvious  that  the  jury  in  granting  the  plaintiff  Rhetta 
Sweeney  $65,000.00  for  her  enotional  upset  was  giving  her  the 
amount  of  the  interest  paid  to  ComFed.  That  measure  of  damage  does 
not  take  into  account  any  incidents  of  emotional  upset  the 
plaintiff  Rhetta  Sweeney  suffered,  is  suffering,  or  cay  suffer  in 
the  future  because  of  the  tortious  behavior  of  the  defendants.  The 
a-cur.t  awarded  to  the  jury  was  just  the  out-of-pocket  su-  cf  r.cney 
that  was  involved  in  the  incidei-.t  giving  rise  t=  the  t:r-ic'js 
behavior  of  the  defendants.  It  would  appear  the  jury  cave  no 
thought  as  to  a  sxin  of  coney  for  the  pain  and  sufferi.-.c  involved 
in  an  emotional  upset  of  a  person  like  the  plair.tiff,  R.^etta 
Sweeney.  Thus,  in  ny  opinion  the  total  amount  of  $315,000.00  is 
a  fair  and  adequate  judgment  on  Count  IX. 

On  April  25,  1990,  the  plaintiffs  filed  a  Motion  to  Permit 
Disclosure  of  Restrictive  Materials  which  is  allowed. 
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The  defendants  filed  a  Motion  to  Strike  from  the  Record 
plaintiff  Rhetta  B.  Sweeney's  "analyses"  of  findings  of  fact  and 
G.L.  c.  93A  (found  at  Plaintiffs'  Appendix  Tabs  60  and  61)  on  June 
19,  1990.  Without  hearing  and  upon  the  record,  this  notion  is 
ALLOWED. 

On  October  15,  1990,  the  plaintiffs  filed  a  Motion  to  Reopen 
M.G.L.  c.  93A  Proceedings  for  Purposes  of  Additional  Submissions 
and  Additional  Oral  Argument.  The  request  for  oral  argument  is 
DEKIED  and  the  motion  to  reopen  is  DEKIED. 

For  the  purposes  of  the  rulings  made  herein,  I  adopt  all 
Findings  of  Fact  and  Rulings  of  Law  entered  this  day  on  Counts  II 
and  VIII. 


K^    '- 


Katherine  Liacos  Izzo 
Justice  of  the  Superior  Court 


SATZD: 


\el 


7.0   .... 
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COKMONVEALTE  OF  KXSSACEUSETTS 

MIDDLESEX,  SS.  SUPERIOR  COURT 

CIVIL  ACTION 
HO.   89-2424 


REETTA  B.  SWEENEY, 

Individually  and  as  Trust**  of  tba 

MAPLE  LEAF  REALTY  TRUST  aad  of  th* 
CANADIAN  REALTY  TRUST;  and 

JOEN  SWEENEY,  Individually, 
Plaintiffs, 

COKFED  SAVINGS  BANK, 

COKFED  MORTGAGE  CO.,  INC., 

COMFED  ADVISORY  CO.,  INC.  and 

DENNIS  FUREY, 

Defendants. 


FiyPIKGS  OF  FACT.  RULINGS  OF  LAW 

AyP  ORDER  RSLATIVE  TO  COUNT  II 

AND  COUNT  VIII  OF  PLAINTIFFS'  COMPLAINT 


F?.ocsrrr.AL  SACKGaoryj 

The  plaintiffs,  owners  of  two  parcels  of  land,  Rhetta  B. 
Sweeney  and  John  Sweeney  ("Sweeneys")  are  seeking  a  preliminary 
injunction  to  restrain  a  foreclosure  and  for  danages  against  the 
defendants,  ConFed  Savings  Bank,  ConFed  Mortgage  Company,  Inc., 
ConFed  Advisory  Company,  Inc.  (collectively  "CciFed") ,  and  Dennis 
Furey.  The  plaintiffs  allege  in  a  nine-count  cooplaint  that  the 
defendants  engaged  in  fraudulent  conduct  in  negotiating  a  loan 
agreement  setting  forth  the  following  claims: 

Count  I:    breach  of  contract 
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Count  II:  specific  performance  of  contract  to  give  partial 
releases  (against  defendant  ConFed  Savings  Bank) 

Count  III:  fraud  in  connection  with  $1.6  aillion  loan  against 
defendants  CoaFed  and  Furey 

Count  rv:  breach  of  fiduciary  duty  with  respect  to  $1.6 
million  dollar  (against  defendants  ComFed  and  Furey)  this  count  was 
waived  by  plaintiffs  prior  to  submission  of  case  to  jury 

Count  V:  breach  of  contract  relating  to  the  forward 
cor^iitnent  in  relation  to  the  paynent  of  $65,000  in  interest 
(against  defendant  ConFed) 

Count  VI;  breach  of  fiduciary  duty  with  respect  to  the 
forward  coanitaent  in  relation  to  the  payment  of  $65,000  in 
interest;  constructive  trust  (against  defendants  ConFed  and  Furey)  . 
This  count  was  waived  by  plaintiffs  prior  to  subnission  of  case  to 
the  jury. 

Count  VII:  interference  with  advantageous  business  relation 
(acsir.st  Ccr.Fed  ar.d  Furey)  , 

Count  VIII:  Unfair  and  deceptive  trade  practices  (against 
Cc-Fed) , 

Count  IX:  Intentional  infliction  of  encrional  distress  by 
plaintiff  Rhetta  Sweeney  (against  CcaFed  and  Furey) . 

Prior  to  trial  upon  the  plaintiffs'  application  and  after 
hearing  the  court  issued  a  preliminary  injunction  against  ConFed 
precluding  that  bank  from  foreclosing  on  the  $1.6  million  loan 
which  was  in  default.  A  menorandua  of  this  court  was  filed  at  that 
tine  and  is  docketed  as  No.  47.   Said  preliminary  injunction  is 
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Still  in  force.  On  March  16,  1990,  the  plaintiffs  waived  Counts  IV 
and  VI  of  their  complaint. 

A  trial  before  a  jury  was  commenced  on  February  26,  1990  and 
continuing  until  March  19,  1990,  wherein  the  jury  rendered  a 
verdict  by  way  of  special  questions.  A  copy  of  that  verdict  is 
hereby  attached,  marked  "A"  and  made  part  of  this  decision.  The 
court  did  not  submit  to  the  jury  any  questions  with  respect  to 
Counts  II  and  VIII  and  this  court  sat  during  the  trial  as  judge 
without  jury  on  those  counts  with  the  consent  of  all  parties. 

Subsequent  to  the  trial  and  specifically  on  April  26,  1990, 
the  court  heard  arguaents  as  to  Counts  II  and  VIII  and  received  in 
June  1990  suggested  findings  of  fact  and  rulings  of  law  from  all 
parties.  The  court  now  makes  findings  of  fact  and  rulings  of  law 
in  this  action  with  respect  to  Counts  II  and  VIII. 

GENSRAL  P>CT3 
I  zzzzt   as  fir.dir.cs  of  faci  t^.ose  which  are  stipulated  to  by 
and  betvesn  the  parties  as  follcvs: 

1.  The  plaintiff,  Rhetta  B.  Sweeney  as  trustee,  is  the 
record  cwner  of  the  real  estate  located  at  776  Bay  Road  and  24 
Meyer  Lane  in  Hamilton,  Massachusetts.  Mrs.  Sweeney  is  trustee  of 
the  Canadian  Realty  Trust  and  Maple  Leaf  Realty  Trust,  which  trusts 
own  these  properties. 

2.  The  real  estate  consists  of  a  large  house  at  24  Meyer 
Lane  and  three  acres  of  land;  an  antique  house  at  Bay  Road;  three 
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buildable  house  lots  and  one  bulldable  renaining  lot  with  two  barns 
on  it. 

3.  Plaintiff  John  Sweeney  is  the  husband  of  Rhetta  Sweeney 
and  brings  this  action  as  an  individual. 

4.  Defendant,  ComFed  Savings  Bank,  is  a  federally  charted 
savings  and  loan  bank  with  a  principal  place  of  business  in  Lowell, 
Massachusetts.  Defendants,  ConFed  Mortgage  Company,  Inc.  and 
ComFed  Advisory  Company,  Inc.,  are  Massachusetts  corporations  with 
a  principal  place  of  business  in  Lowell,  Massachusetts.  Defendants 
CoaFed  are  to  be  considered  one  group.  The  defendant  Dennis  Furey 
was  and  is  an  employee  of  ComFed. 

5.  In  early  1987,  Rhetta  Sweeney  entered  into  partnership 
negotiations  with  a  professional  developer,  Congress  Group 
Properties,  Inc.  ("Congress  Group").  The  negotiations  led -to  a 
preliminary  agreement  on  March  20,  1987,  between  Rhetta  Sweeney  and 
Ccr.gress  Grsup  for  the  development  of  the  Sweeneys '  real  estate. 

6.  Czr.gr=£s  C-rcu?  acquired  t.'-.e  t.^ier.  existing  first  mcrtgaca 
on  the  Bay  Road  parcel  to  hold  off  foreclosure. 

7.  As  of  the  suEoser  of  1987,  Rhetta  Sweeney  and  Congress 
Grcup  had  failed  to  reach  agreement  on  a  partnership  arrangement 
and  terminated  their  relationship. 

8.  In  July  of  1987,  Rhetta  Sweeney  retained  Richard  0. 
Simmons,  Sr. ,  a  real  estate  appraiser  and  certified  real  estate 
counselor. 
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9.   At  the  tine.  Harbor  Equity  Funds,  Inc.,  which  held  a 
nortgage  on  the  Bay  Road  parcel,  was  proceeding  with  a  foreclosure 
action  against  that  property. 

10.  In  June,  1987,  Rhetta  Sweeney  also  retained  the  services 
of  Cape  Cod  National  Mortgage,  a  professional  mortgage  brokerage 
house.  Mr.  John  Meldon,  the  President  of  Cape  Cod  National 
Mortgage,  performed  the  services  for  the  Sweeneys. 

11.  In  July  of  1987,  Mr.  Meldon  contacted  ComFed  end 
thereafter  a  meeting  took  place  between  Mrs.  Sweeney,  Mr.  Meldon, 
and  Mr,  Dennis  J.  Furey,  an  officer  of  ConFed. 

12.  Through  the  assistance  of  Mr.  Meldon,  the  Sweeneys 
secured  a  written  ccnait-ent  dated  August  20,  1987  from  ComFed  for 
a  coirjaercial  loan  of  $1,600,000.  The  loan  was  intended  to 
discharge  the  pre-existing  debt  and  facilitate  the  work  required 
to  secure  sub-division  approval  of  the  property  from  the  Town  of 
Hariilton. 

13.  The  S-eer.eys'  lean  with  Ccr.Fed  closed  or.  August  27,  1SS7 
-in  tine  to  prevent  the  scheduled  foreclosure  by  Harbor  Esrjity 

Funds,  Inc.  The  mortgages,  liens,  and  pre-existing  claims  against 
the  property  which  were  discharged  at  or  shortly  after  the  closing 
totalled  approximately  $1,250,000. 

14.  In  February  of  1988,  the  Town  of  Hamilton  approved  the 
plaintiffs'  proposed  subdivision  of  the  real  estate.  To  date  no 
sales  have  taken  place  of  either  of  the  pre-existing  residences, 
structures  or  unimproved  lots. 
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15.  In  August  of  1988,  the  Sweeneys'  loan  with  ConFed  came 
due. 

16.  In  the  fall  of  1988,  Rhetta  Sweeney  and  ConFed  hadf 
negotiations  regarding  an  additional  loan  of  $175,000  for  the 
purpose  of  inplenenting  certain  physical  improvements  to  the 
existing  homes  and  the  site.  This  loan  was  the  source  of 
disagreement  and  never  closed. 

17.  The  total  amount  of  principal,  interest,  and  related 
charges  claimed  to  be  due  as  of  February  1,  1990  is  approximately 
$2.1  million. 

18.  In  this  case,  the  Sweeneys  allege  that  ComFed  failed  to 
honor  a  connitnent  to  provide  further  construction  financing.  The 
lawsuit  seeks  damages  for  breach  of  contract  and  other  claims. 
Ccr;Fed  has  denied  all  the  plaintiffs  claims  and  seeks  recovery  on 
plaintiffs'  Promissory  Note  to  ComFed. 

I  make  further  findings  as  follows: 

19.  The  plaintiff,  PJ-.etra  B.  Sweeney,  brc-ght  this  acticr. 
individually  and  as  Trustee  of  the  Canadian  Realty  Trust  and  Maple 
Leaf  Realty  Trust,  the  record  owners  of  776  Bay  Road  and  24  Meyer 
Lane  respectively  both  in  Hamilton,  Massachusetts,  and  the 
plaintiff,  John  Sweeney,  brcught  this  action  individually  (both 
hereinafter  collectively  referred  to  as  the  "Sweeneys"). 

20.  The  corporate  defendants  ComFed  Mortgage  Company,  Inc., 
and  ComFed  Advisory  Company,  Inc.,  are  Massachusetts  corporations 
wholly  owned  and  controlled  by  the  defendant,  ComFed  Savings  Bank, 

(hereinafter  collectively  referred  to  as  "ComFed") . 
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■^  21.   The  defendant,  Dennis  Furey,  was  at  all  tines  relevant 

hereto  a  corporate  officer  of  ComFed,  acting  as  agent,  servant  or 
employee  of  ConFed  within  the  scope  of  his  employaient,  (hereinafter 
referred  to  as  "Furey") . 

22.  Prior  to  July  of  1987  the  real  estate,  which  is  the 
subject  natter  of  this  litigation,  consisted  of  a  large  home  at  24 
Meyer  Lane  in  Hanilton,  Massachusetts,  situated  on  an  approximately 
nine  acre  parcel  of  land  and  an  antique  hoce  at  Bay  Road  situated 
on  a  four  acre  parcel  of  land. 

23.  John  and  Rhetta  Sweeney  acquired  the  real  estate  involved 
in  this  case  over  a  period  of  time  beginning  about  1966.  Certain 
of  the  property  was  inherited  by  John  Sweeney  and  other  portions 
were  purchased  froa  fanily  meiT±»ers.  Prior  to  July  1987  both 
properties  were  encunhered  by  mortgage  debts.  In  July  of  1987  the 
mortgage  in  the  sun  of  approximately  $400,000  encumbering  the  Bay 
Road  parcel  was  ir.  default  ar.d  in  danger  of  foreclosure.^  The 
ncrigage  er.curierir.g  t.^.e  Meyar  Lane  parcel  was  net  in  default  ar.d 
not  the  subject  of  foreclosure. 

24.  Prior  to  July  1987  the  plainriff,  John  Sweeney,  had 
experienced  a  period  of  business  reversals  cving  to  the  failure  of 
a  business  he  and  a  partner  had  established  in  the  early  1980 's. 
In  furtherance  of  that  business  the  Sweeneys  had  placed  virtually 
all  of  their  savings  and  investments  into  John's  business  and  had 
encumbered  both  of  the  parcels  of  land,  which  are  the  subject  of 


^   Harbor  Equity  Funds,  Inc.  held  a  mortgage  en  the  real 
estate  located  on  Bay  Read,  Hamilton. 


403 


8 

this  litigation,  in  order  to  provide  capital  for  that  business 
venture.  During  this  period  of  tine  the  Sweeneys  caused  their 
property  to  be  placed  into  trusts,  which  are  also  plaintiffs  in 
this  action  (Exhibits  113,  123). 

25.  The  Sweeneys  encumbered  the  property  with  debts  relating 
to  personal  and  business  expenses.  Between  1983  and  1986,  they 
placed  on  the  property  additional  debt  of  approxinately  $760,000. 

26.  By  July,  1987,  the  property  had  accu:aulated  secured  and 
unsecured  debts  of  approximately  $1,137,400  (Exhibit  #151). 

27.  Prior  to  July  1987  the  plaintiff,  John  Sweeney,  was 
employed  in  the  Philadelphia  area  and  was  commuting  to  the 
Sweeneys'  Hamilton  home  on  weekends  only.  Both  Sweeneys  were 
knowledgeable  about  business  affairs. 

28.  In  July  of  1937,  Rhetta  Sweeney  enbarked  on  a  progran  of 
trying  to  save  her  family's  home  and  assets  by  seeking  ways  of 
doing  so  by  the  develcpr.ent,  the  refinancing,  and  the  partial  sale 
ct  the  far.ily's  holdings.  FJ-.etta  had  been  engaged  in  scr.e  aspects 
of  the  advertising  business  in  the  early  1550 's. 

29.  Rhetta  Sweeney  had  been  engaged  in  negotiations  with  a 
ccmcany  known  as  Congress  Group  toward  a  joinz  venture  project 
designed  to  construct  ccndcminium-style  residences  on  the  subject 
parcels.  However,  when  the  Town  of  Hamilton  rejected  such  a 
concept,  Rhetta  terminated  negotiations  with  the  Congress  Group  in 
July,  1987.  These  facts  concerning  the  financial  background  of  the 
Sweeneys  and  their  properties  and  their  intention  to  construct 
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hones  on  the  subject  property  were  made  known  to  Furey  from  the 
outset  of  his  contact  with  the  Sweeneys. 

30.  The  Congress  Group,  in  the  context  of  a  preliminary 
written  agreement  with  Mrs.  Sweeney,  had  assumed  the  existing  first 
mortgage  position  of  Eastern  Bank  on  the  Bay  Road  property. 

31.  By  July,  1987,  another  mortgagee.  Harbor  Equity  Funds, 
Inc.,  initiated,  through  public  notice  and  the  usual  legal  process, 
a  foreclosure  of  the  Bay  Road  property.  A  foreclosure  sale  was 
noticed  and  scheduled  for  September  1,  1987  (Exhibits  2  and  120). 
The  prospect  of  inainent  foreclosure  sale  caused  the  Sweeneys  to 
lock  for  irjnediate  financing  to  refinance  so  much  of  the  debt  as 
would  be  necessary  to  avoid  foreclosure. 

32.  The  inainent  foreclosure  and  the  need  to  consolidate  the 
existing  debt  caused  Mrs.  Sweeney  to  retain  a  ncrtcage  broker,  John 
Keldon  of  Cape  Cod  National  Mortgage,  to  locate  refinancing  and  a 
certified  real  estate  consultant,  Richard  D.  Sirj;cns,  Sr.  to  advise 
her  zr.   vzl-^es  ar.i  tc  assisr  ir.  securir.g  ref ir.ar.cir.r , 

33.  In  July  cf  19S7  through  the  efforts  cf  Meldon,  the 
plaintiff,  Rhetta  Sweeney,  was  introduced  to  Cc-Ted's  construction 
Icar,  officer,  Furey.  Furey  represented  hinself  ac  that  tir.e  and 
at  all  relevant  tires  as  a  censtructicn  loan  expert,  who  knew  what 
was  involved  in  the  operation  of  real  estate  development.  He  did 
so  deceptively  and  unfairly  to  get  Rhetta  to  trust  him  and  his 
expertise. 

34.  Meldon 's  initial  request  to  CczFed  on  behalf  of  the 
Sweeneys  for  $725,000  was  processed  and  resulted  in  a  preliminary 
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conunitnent  letter.  Thereafter,  in  late  July  or  early  August,  1987 
the  Sweeneys,  again  through  Meldon,  increased  their  request  to  $1.6 
million  (Exhibits  1,  3,  114). 

35.  Negotiations  between  Rhetta  Sweeney  and  Dennis  Furey  led 
to  an  agreement  which  provided  in  part  that  ComFed  would  provide 
a  commercial  mortgage  loan  in  the  amount  of  $1.6  million  dollars, 
and  that  the  Sweeneys  would  immediately  undertake  to  secure 
subdivision  approval  by  combining  the  two  parcels  and  applying  to 
the  Town  of  Hamilton  for  permission  to  construct  a  flexible 
subdivision  anticipated  to  consist  of  six  to  eight  building  lots. 

36.  ComFed  issued  a  corjsitment  letter  dated  August  10,  1987 
for  the  $1.6  million  refinancing  (Exhibit  114). 

37.  The  Sweeneys  were  not  satisfied  with  various  provisions 
of  the  August  10th  Commitment  Letter.  At  a  meeting  on  August  20, 
1987,  they  expressed  their  desire  to  change  the  tern  of  the  loan 
frcn  eight  months  to  tvelve  months;  modify  the  language  of  the 
"r.cr.-usa'  prcvisicn  ts  avcic  any  penalty  effect;  and  eliminate  the 
requirement  that  certain  portions  of  the  property  be  sold  by 
December  31,  1SS7,  to  reduce  indebtedness.  Dennis  Furey  and  Karen 
McCormack  were  the  representatives  of  CcnFed  at  that  meeting. 

38.  At  the  conclusion  of  the  August  20,  1987  meeting,  Ccr.Fed 
issued  another  commitment  letter  which  the  Sweeneys  signed 
(Exhibit  3)  .  This  letter  contained  various  terms  and  language 
which  gave  rise  to  the  Sweeneys'  belief  that  they  would  get  more 
financing  in  the  future  for  construction  purposes.  For  example, 
there  was  under  paragraph  17 (s)  a  provision  for  a  "1%  nonuse  fee 


406 


11 

in  the  event  ComFed  does  not  finance  the  developnent  and 
construction  of  the  7  plus/minus  additional  lots;"  and  "(t)  the 
property  must  be  actively  marketed  on  the  MLS  system  or  it's  (sic) 
equivalent  within  30  days  after  final  approval  of  the  master  plan 
is  attained  from  the  Town  of  Hamilton." 

I  find  that  the  terms  set  cut  above,  the  testimony  of  the 
plaintiffs  and  Furey,  together  with  the  added  use  of  a 
"Construction  Loan  Agreement",  which  was  entered  into  between  the 
parties  at  the  time  of  closing,  affira  the  contention  of  the 
plaintiffs  that  they  were  relying  on  ComFed  for  the  connitaent  to 
them  for  loan  construction  funds  once  the  subdivision  approval  was 
received. 

39.  In  an  August  21,  1987  letter  to  Mr.  Furey,  Rhetta  Sweeney 
identified  the  existing  liens,  mortgages,  and  debts  on  the 
properties.  Mr.  Furey  sent  Mrs.  Sweeney's  letter,  which  also 
contained  a  list  of  liens  to  be  discharged,  to  counsel  engaged  by 
the  har.:-:  t=  close  the  loan  (Exhibits  4,  151). 

40.  On  August  27,  19S7  the  SI. 6  million  loan  was  closed.  The 
closing  was  approved  and  arranged  by  Furey  who  acted  in  violation 
of  procedures  established  by  ccmFed  and  his  superiors,  Sayr.cnd 
Killer,  William  Fcrter  and  Frederick  Maloof. 
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PiyPIKGS  or   FACT  RBLATIVB  TO  COTTKT  VIII 
PKyXIR  TR3U5E  PRACTICZS 

I  make  the  following  findings  of  fact  which  pertain  to  Count 
VIII  of  plaintiffs'  complaint  (unfair  trade  practices): 

41.  William  Porter,  a  senior  vice  president  of  the  CosFed 
Mortgage  Advisory  Board  and  member  of  CocFed  's  loan  committee, 
testified  that  they  (the  Bank)  had  "a  very  tight  system";  that 
ConFed  would  not  close  a  loan  without  an  appraisal  first;  and  that 
was  a  strict  rule  of  ConFed.  Janes  Baldini  who  was  president  of 
Cor.Fed  Mortgage  Co.  also  testified  that  ComFed  could  not  close 
without  an  appraisal  being  done  first. 

42.  Furey  was  on  an  incentive  program  to  close  loans.  He  was 
one  of  three  vice-presidents  who  received  commissions  as  a  loan 
originator;  this  was  incentive  for  lean  originators  to  close  loans. 

43.  ConFed  received  approximately  $78,000  in  a  variety  of 
fees  and  points^  charged  at  that  closing  of  the  Sweeney  loan  and 
placed  ir.ts  escrow  the  s-r.  cf  apprcxinately  S2C0,00C  withcut 
interest  to  cover  interest  en  the  lean  during  its  prcposed  term  cf 
one  year  (Exhibit  9).  Unbeknownst  to  the  Sveeneys,  Furey  received 
a  $1,600  ccnnission  for  this  loan. 

44.  ConFed  knew  or  should  have  known  prior  to  August  27,  19S7 
that  based  upon  its  representatie,-.s  the  Sweeneys  believed  that 
ConFed  would  provide  construction  mortgage  financing  once 
subdivision  approval  had  been  obtained  for  the  subject  parcels. 


*   ComFed 's  profits  were  dependent  in  large  measure  on  the 
points  charged  on  loans. 
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45.  ComFed  encouraged  the  Sweeneys  not  to  obtain  independent 
counsel  for  the  closing  of  the  $1.6  million  loan  but  suggested  they 
accept  the  services  of  the  bank's  own  closing  attorney.  ConFed 
knew  or  should  have  known  that  independent  counsel  aay  have 
determined  that  the  actions  and  inactions,  both  written  and  oral, 
of  ComFed  upon  which  the  Sweeneys  were  relying  were  inadequate  to 
protect  them  in  their  expectation  of  svibsequent  construction 
financing.  CosFed  also  knew  that  its  bank  counsel  would  provide 
little  or  no  guidance  to  the  Sweeneys  regarding  their  personal 
rights  and  obligations  under  the  loan  documents. 

46.  ComFed 's  profits  were  dependent  in  large  measure  upon 
the  points  charged  on  loans.  Testimony  from  various  officers  of 
ComFed  revealed  that  their  aggressive  marketing  of  loans  expanded 
the  ComFed  Mortgage  Co, 's  assets  from  $350,000,000  in  1982  to  $2.5 
billion  in  1987.  Most  of  the  officers  such  as  Furey,  Baldini, 
Fcrter,  and  Malcof  benefited  from  this  large  volur;e  of  loans 
receiving  their  ccrjr.issicr.s  based  en  these  amounts. 

47.  As  part  of  the  lean  transaction  with  the  Sweeneys,  there 
was  a  reserve  established  in  the  ar.cunt  of  approximately  $400,000 
fcr  interest  and  other  ccsts  associated  with  subdivision  approval . 
These  mcnies  were  not  disbursed  at  closing,  but  instead  were 
disbursed  over  the  course  of  the  loan  term  after  requisitions  were 
approved  for  payment. 

48.  The  reserve  feature  of  this  loan  was  essentially  an 
accounting  device.  The  Sweeneys  were  not  paying  interest  on  the 
reserve  until  amounts  in  the  reserve  category  were  actually 
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disbursed;  nor  did  they  receive  interest  on  this  noney  held  by 
ComFed. 

49.  The  said  .actions  and  inactions  of  CoaFed  vera 
unconscionable  and  oppressive  and  breached  the  bounds  of 
substantive  fairness  in  that  ComFed: 

a.  Placed  in  its  original  and  amended  loan  commitment 
letters  substantial  penalties  for  failure  to  accept 
construction  mortgage  financing  from  ComFed  when 
ComFed  knew  that  it  did  not  intend  to  provide  such 
financing,  and  that  the  Sweeneys  would  be  deceived 
into  believing  that  such  financing  was  forthcoming 
(Exhibits  3  and  114.) 

b.  Permitted  bank  counsel  at  the  closing  to  prepare  an 
opinion  letter  reciting  the  existence  of  building 
permits  and  other  language  unfairly  and  deceptively 
designed  to  deceive  the  Sweeneys  into  believing  that 
ccr.structicn  rort^age  financing  vcald  sutsequar.tly 

V 

be  forthconinc.  (Exhibit  59). 

c.  Had  the  Sweeneys  execute  a  Construction  Lean 
Agreement  without  the  benefit  of  independent 
ccunsel,  which  Construction  Loan  Agreement  contained 
provisions  which  by  their  nature  would  tend  ts 
deceive  the  Sweeneys  into  believing  that  their 
anticipated  construction  financing  would  be 
forthcoming  (Exhibit  7).  The  statement  by  Furey 
during  his  testimony  suggesting  that  the  use  of  this 


part: 
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document  was  in  error  or  mere  happenstance 
occasioned  by  the  time  constraints  of  the  closing 
is  not  credible. 

50.  The  Construction  Loan  Agreement'  provided  in  pertinent 

1.    Borrower's  Covenants 

(a)   Construction 

To  have  a  certain  building  or  buildings  and 
inprovements  constructed  and  equipped  on  the 
mortgaged  premises  in  accordance  with  plans  and 
specifications  submitted  to  Lender  for  its  written 
approval,  using  materials  of  the  best  quality  called 
for  by  said  specifications  and  first  class 
workmanship,  both  satisfactory  to  Lender. 

4 .    Ccnstruction  Advances 

Lender  agrees,  subject  to  the  provisions  of 
this  Agreement  that  it  will  advance  the  mortgage 
proceeds  as  the  construction  progresses  .... 

9.    Cessation  of  Construction 

Borrower  agrees  that  if  ccnstruction 
sutseq'jently  ceases  for  fifteen  (15)  successive 
days  G-^e  to  any  cause  within  Borrower's 
^  control,  such  cessation  shall  constitute  a 
breach  cf  this  Agreement. 

51.  ComFed  knew  or  should  have  known  that  the  Sweeneys  would 
be  deceived  by  the  writings  abcve-r.enzioned  and  by  i-s  conduct. 
CcmFed  failed  to  correct  such  deception  when  it  could  have: 

a.  Advised   the   Sweeneys   that   they   should   have 
independent  counsel  to  examine  the  documentation; 

b.  Informed  the  Sweeneys  that  in  spite  of  the  contents 
of  the  documentation  ComFed  did  not  intend  to 


Exhibit  7,  pp.  1,  3-4,  6. 
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provide   construction   mortgage   financing   once 
subdivision  approval  had  been  received. 

52.  The  documents  delivered  and  executed  at  the  closing  can 
not  be  explained  away  (as  asserted  by  the  defendant  Furey)  by  the 
fact  that  the  Sweeneys  requested  moneys  for  cosmetic  repairs  or 
that  the  documents  were  used  by  the  bank's  attorney  because  of  the 
isninence  of  foreclosure  proceedings  alluded  to  in  Finding  No.  31. 
There  is  no  credible  reason  to  believe  that  CcnFed  would  permit 
erroneous  docunents  for  a  $1.6  million  loan  merely  for  convenience. 

53.  I  find  that  the  use  of  these  documents,  letters  of 
ccrjaitaent  and  actions  of  Furey  and  other  bank  officials  are  unfair 
business  practices  designed  to  deceive  the  plaintiffs  into  entering 
into  a  debt  which  could  not  be  paid  off  by  the  plaintiffs  based  on 
their  present  financial  circumstances. 

54.  ComFed  scheduled  the  mortgage  loan  closing  on  August  27, 
19c7,  the  day  before  the  cor.ter.plated  foreclosure  of  the  mortgage 
er.cur±£rir.'r  the  Bay  Read  parrel,  and  Cor.Fsd  did  net  prsvide  the 
r.crtgace  cccunentation  in  advance  of  the  closing  to  the  Sweer.eys 
kr.cvinc  that  tcth  of  these  actions  would  induce  the  Sveeneys  to 
exccu-e  the  dccur.ents  at  the  closing. 

55.  Prior  to  August  27,  1987  and  on  August  27,  1S87,  Cc-Fed 
unfairly  and  deceptively  induced  the  Sweeneys  to  believe  that  the 
lean  documentation  executed  at  the  closing  was  not  intended  by 
CcmFed  to  contain  the  entire  agreement  between  the  parties,  and 
that  the  documentation  itself  was  not  to  be  strictly  interpreted. 
CcmFed  knew  or  should  have  known  that  such  inducement  would 
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persuade  the  Sweeneys  to  believe  in  ComFed's  intention  to  provide 
construction  mortgage  financing  even  if  the  provisions  of  the  sane 
were  not  fully  set  forth  in  the  documentation.  Additionally, 
ComFed's  unfair  and  deceptive  actions  with  respect  to  this  loan 
are: 

a.  The  Sweeneys  were  required  to  execute  a  docunent 
swearing  that  they  did  not  occupy  the  subject 
premises  as  a  residence  even  though  ComFed  knew  that 
the  Sweeneys  did  in  fact  occupy  the  prersises  as  a 
residence. 

b.  CcriFed  promised  to  provide  partial  releases  in 
exchange  for  payments  of  80  percent  of  the  value  or 
sales  price  of  any  home  or  lot  sold  within  the 
subdivision  once  approved  (Exhibit  114).  This 
promise  was  contained  in  ComFed's  initial  commitment 
letter  but  re-cved  in  the  subsequent  letter.  Co-Fed 
encouraged  the  Sweeneys  tc  rely  upcn  its  good  faith 
cT.d  to  rely  upcn  representations  made  cutside  the 
written  documents. 

56.  In  croer  to  grant  the  $1.6  million  loan,  the  Sweeneys 
property  had  to  be  appraised  in  excess  of  $2,000,000.  CcmFed  knew 
that  the  Sweeneys  had  never  obtained  a  formal  appraisal  of  the 
premises.  ComFed  unfairly  and  deceptively  induced  the  plaintiffs 
to  rely  upon  its  assessment  of  values  in  determining  whether  the 
contemplated  project  would  be  viable  and  successful.  Toward  that 
end  ComFed  prcaised  the  Sweeneys  that  an  appraisal  would  be 
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perfomed  by  an  independent  appraiser  and  that  that  appraisal  would 
be  a  complete  R41C*  appraisal  of  the  property.  ComFed  knew  that 
the  Sweeneys  were  relying  upon  an  appraised  value  of  $2.1333 
million  to  induce  them  to  accept  the  $1.6  million  dollar  loan  and 
undertake  the  project  contemplated.  Bank  policy  and  the  Federal 
Home  Loan  Bank  regulations  prohibited  the  issuance  of  a  loan  in  an 
amount  more  than  75  per  cent  of  the  appraised  value  (Exhibits  3  and 
82). 

57.  The  appraisal,  however,  did  not  confirm  the  values 
required  by  the  commitment  letter  (Exhibit  80)  and  did  not  co:;ply 
with  R41C  Standards  and  policies  of  the  Federal  Home  Loan  Bank 
Board  (FHLBB)  governing  loans  of  institutions  such  as  Co-?ed 
(Exhibit  82) .  The  appraisal  was  completed  after  the  closing  and 
stated  that  the  property  had  a  fair  market  value  of  $1,960,000 — a 
lower  amount  than  was  needed  for  this  loan. 

58,  I  find  that  absent  a  proper  appraisal  being  completed 
bar.k  pclicy  prohibited  a  clcsir.g.  However,  evidence  given  by  Ja-es 
Baldini,  the  president  of  Cc-Fed  Mortgage  Co.,  Inc.,  showed  that 
during  the  period  of  time  of  the  granting  of  the  Sweeney  loan  the 
bank  had  grown  substantially  (in  1557  and  1933);  that  Ccr.Fed  was 
servicing  between  50,000  to  60,000  loans  curing  that  period;  thar 
in  order  to  close  on  these  loans  at  times  the  loan  originator  wculd 


*  Such  an  appraisal  is  required  by  Federal  Home  Loan  Eank 
regulations. 

'  The  appraisal  is  dated  "August  25,  1987";  however  it  also 
states  that  the  "research  of  relative  date  was  performed  during  the 
period  from  August  25,  1987,  to  August  28,  1987"  (Exhibit  80). 
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tamper  with  the  bank's  rules  and  close  on  a  loan  without  an 
appraisal. 

59.  Prior  to  the  closing  ComFed  through  Furey  informed  the 
Sweeneys  that  the  appraisal  had  been  completed  and  was  satisfactory 
even  though  CooFed  and  Furey  knew  that  statement  to  be  false. 

60.  The  various  functions  performed  by  the  appraiser 

were  not  completed  until  August  28,  1987,  one  day  after  the  closing 
of  the  $1.6  million  loan  (Exhibit  80).  The  closing  was,  therefore, 
held  in  violation  of  ComFed 's  policy  and  in  violation  of  the 
FHLrB's  regulations.  The  Sweeneys  were  not  informed  that  the 
appraisal  had  not  been  completed.  The  Sweeneys  never  knew  of  the 
appraisal  results  until  after  the  connenceaent  of  this  litigation. 
I  find  that  the  appraisal  was  not  completed  until  after  the 
clcsing.  I  find  this  action  by  ComFed  an  unfair  and  deceptive 
practice. 

61.  On  Auc-jst  27,  1987  at  the  time  of  the  closing  of  the  SI.  6 
ir.illicn  lean  the  sum  of  $1, 2S7 ,  0S5 .  60  was  disbursed  ir.  payment  of 
bar.k  fees  and  in  repayment  of  the  encur±rances  on  the  subject 
properties.  At  all  times  thereafter  the  remaining  funds  were  held 
by  CcmFed  in  a  ncn-interest  bearing  account  which  regularly  applied 
a  portion  thereof  to  interest  payments  end  disbursed  portions  of 
the  balance  in  accordance  with  the  bank's  approval  of  requests  made 
by  the  Sweeneys.  ComFed  made  certain  errors  in  these  disbursements 
causing  the  Sweeneys  embarrassment  and  difficulties  but  eventually 
upcn  demands  made  by  the  Sweeneys  corrected  its  errors. 
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62.  Subsequent  to  the  August  27,  1987,  mortgage  closing,  the 
Sweeneys  sought  and  obtained  approval  of  a  flexible  subdivision 
plan  froD  the  Town  of  Hamilton  allowing  the  Sweeneys  to  construct 
four  new  residences  in  addition  to  the  two  existing  houses.  The 
approval  was  orally  granted  in  January  1988  and  written  approval 
issued  shortly  thereafter. 

63.  Comnencin^  in  January  1983  the  Sweeneys  took  certain 
measures  to  prepare  for  anticipated  construction  of  subdivision 
roads,  landscaping,  and  the  construction  of  houses  contemplated  on 
the  vacant  lots.  Toward  that  end  the  Sweeneys  engaged  construction 
professionals  anticipating  that  they  would  commence  their  worlc  by 
April  1  (Exhibit  236),  and  obtained  a  full  analysis  of  the  cost 
which  might  be  anticipated  in  renovating  the  existing  homes  and 
building  four  new  hor.es  on  the  premises.  (See  Fogarty  Report, 
Exhibit  49c.)  These  acts,  expenditures,  and  plans  were  entered 
into  and  in  reliance  upcn  ConFed's  previous  promises  by  the 
Sv.eer.eys . 

64.  Following  receipt  cf  the  Fccarty  esti-ates  the  Sweer.eys 
actually  obtained  construction  bids  for  the  work  to  be  perfcrr.ed 
(Exhibit  4Sd) . 

€5.  ComFed  knew  in  advance  that  the  Sweeneys  were  encaging 
the  services  of  such  professionals  and  that  the  Sweeneys  had  no 
other  source  of  financing  this  project  but  it  did  not  inform  ther. 
that  it  did  not  intend  to  provide  them  with  construction  mortgage 
financing. 
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66.  At  the  behest  of  Furey  in  January  or  February  1988,  Mrs. 
Sweeney  net  with  Helen  Pullin  of  ComFed  who  was  then  handling 
construction  loan  financing.  Ms.  Pullin  gave  Mrs.  Sweeney 
construction  loan  application  forss  including,  anong  other  things, 
personal  financial  statements  and  a  request  for  plans  and 
specifications  (Exhibit  198). 

67.  Much  of  the  interaction  between  the  Sweeneys  and  Ccr.Fed 
particularly  the  conversations  and  correspondence  between  Rhetta 
Sweeney  and  Dennis  Furey  concerned  the  construction  and  sale  of 
the  properties  during  the  early  months  of  1988.  That  interaction 
consisted  of: 

a.  Telephone  calls  fron  Rhetta  Sweeney; 

b.  Letters  from  Rhetta  Sweeney  referring  to  such  things 
as  phase  2  and  her  attenpt  to  begin  construction, 
which  clearly  were  indicative  of  her  intention  to 
infora  ComFed  of  her  readiness  to  accept  the 
additional  funds  she  anticipated; 

c.  Invoices  tendered  tc  ConFed  for  payr.ent  of  such 
iters  as  the  Focarty  estimates  which  CcnFed  knew 
were  being  prepared  fcr  csnstracticn  purposes 
(Exhibit  141L) . 

68.  In  spite  of  ComFed 's  knowledge  of  the  Sweeneys  continued 
reliance  en  its  premises,  CenFed  failed  to  respond  to  the  Sweeney 
letters  sent  to  Furey,  failed  to  infora  the  Sweeneys  that  no 
construction  financing  would  be  forthcoming,  continued  to  expend 
the  escrowed  suss  necessary  to  carry  the  interest  on  the  subject 
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loan  by  approving  payment  for  construction  related  activities 
including  the  Fogarty  estimates  when  it  knew  it  did  not  intend  to 
provide  future  construction  financing. 

69.  During  the  spring  of  1988  ComFed  routinely  peraitted  the 
Sweeneys  to  draw  upon  the  escrowed  funds  for  purposes  of  making 
payments  to  professionals  who  had  been  hired  to  render  advice  or 
services  in  connection  with  the  subject  property,  the  subdivision 
process  and  actual  construction  expenses. 

70.  In  January  1989  Dennis  Furey  received  information  from 
Rhetta  Sweeney  with  reference  to  a  sale  transaction  of  the  Keyer 
Lane  property.  There  is  no  evidence  that  ComFed  did  anything  to 
frustrate  any  arrangenent  between  Mrs.  Sweeney  and  the  prospective 
buyer;  but  there  is  evidence  that  the  bank  stated  that  the  proposed 
sales  price  of  $775,000  was  too  low  so  that  it  would  have  an  excuse 
net  to  grant  a  partial  release  to  effect  this  sale  to  the 
plaintiffs'  detriment.  (Exhibit  41). 

71.  Dennis  Furey  and  Rhetta  Sweeney  had  a  meeting  at  Ccr.Fed 
en  or  about  August  25,  195S.  Mrs.  Sweer.ey  brought  with  her  a 
purchase  and  sale  agreement  for  the  24  Meyer  Lane  hone.  The 
purchase  price  en  the  cccur.ent  was  $1,000,000.  Mrs.  Sweeney  told 
Kr.  Furey  that  now  that  she  had  a  purchase  and  sale  agreemen-  for 
a  portion  of  the  property  she  wanted  to  apply  for  further  lending 
(Exhibit  144) . 

73.  Dennis  Furey  asked  Mrs.  Sweeney  if  he  could  call  Mr. 
Marimola,  the  prospective  buyer,  to  confirm  his  interest  and 
financial  ability  to  purchase.  Mrs.  Sweeney  agreed  and  at  the  same 
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time  delivered  to  Mr.  Furey  a  proposal  for  construction  financing 
of  approximately  $3  million  for  proposed  new  homes  on  the  vacant 
lots  of  the  subdivision  and  additional  improvements  to  existing 
structures. 

74.  Mrs.  Sweeney  concedes  that  she  does  not  know  what 
happened  to  Mr.  Mamnola's  desire  to  purchase  her  property.  There 
is  no  evidence  that  ComFed  did  anything  to  frustrate  any 
arrangenent  betveen  Mrs.  Sweeney  and  Mr.  Mamraola. 

75.  On  or  about  September  15,  1988,  Dennis  Furey  and  William 
Porter,  a  Vice  President  of  ConFed  met  with  Rhetta  Sweeney  and 
Scott  Ainsworth.  Mrs.  Sweeney  introduced  Mr.  Ainswcrth  as  the 
person  who  was  going  to  develop  the  property  and  that  Ainsworth 
would  work  at  his  cost  and  share  in  the  equity.  Mrs.  Sweeney  and 
Mr.  Ainsworth  presented  a  new  pro  forma  which  ide.ntified  a 
financing  need  of  $2,500,000.  It  was  contemplated  that  the  Si.  6 
r.illion  lean  wculd  be  repaid  by  t^-.e  proceeds  of  this  new  loan. 

76.  £ubseq--6-tly  (bef-eer.  Sepzerber  15,  ar.d  26,  ISeS),  Ce-.-,is 
Furey  inforried  Rhetta  Sweeney  and  Scott  Ainswcrih  that  the  Loan 
Ccrjnittee  would  not  approve  a  lean  request  in  the  additicnal  ar.cunt 
cf  S6£3,750.  He  further  stated  that  the  Lear.  Ccn_-irtee  would 
ccr.sider  a  smaller  amount  so  Icng  as  the  loan  prcceeds  would  be 
used  to  improve  the  two  existing  hemes  in  order  tc  help  sell  the 
properties. 

77.  ComFed  informed  them  that  bank  policy  made  it  impossible 
for  ComFed  to  extend  additional  credit  to  the  Sweeneys  unless  the 
$65,000  arrearage  in  the  payment  of  interest  was  made  current.  No 
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proof  of  such  bank  policy  was  offered  by  the  defendants.  I  find 
that  such  statenents  were  made  in  furtherance  of  ComFed's  bad  faith 
and  unfair  practices  to  these  plaintiffs. 

78.  The  $65,000  interest  arrearage  existed  at  that  tine  in 
part  due  to  the  fact  that  ComFed  had  permitted  approximately 
$40,000  of  the  escrowed  funds  to  be  used  for  construction  and 
renovation  expenses  on  the  existing  dwelling  houses.  CcnFed 
permitted  the  use  of  such  knowing  that  a  default  in  the  $1.6 
million  loan  would  be  accelerated  thereby. 

79.  ConFed  did  not  inform  the  Sweeneys  at  that  time  that  it 
did  not  intend  to  provide  additional  construction  mortgage 
financing. 

80.  It  is  undisputed  that  at  the  time  of  the  loan  of  $1.6 
million  in  August,  1987,  and  subsequently  through  the  Spring  of 
1SS8,  the  Sweeneys  had  no  outside  source  of  funds  with  which  to  pay 
back  the  initial  loan  or  even  service  the  debt.  The  only  source 
cf  cc-terplstei  pay  back  cf  t^e  lean  was  the  subdivision  of  t^e 
property  into  lots  with  subsequent  develcpment  construction  to 
render  the  property  saleable.  The  actual  advancement  of  funds  for 
ccr.srrucricn  and  re.ncvaticn  of  the  existing  dwellings  en  the 
property  effectively  deceived  the  Sweeneys  into  believing  that  t^ey 
would  be  provided  with  further  construction  financing  sufficient 
to  upgrade  existing  structures,  construct  subdivision  roads,  and 
build  dwellings  that  could  be  sold  to  pay  back  the  initial  loan  and 
make  a  profit  for  the  plaintiffs. 
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81.  In  addition  to  CooFed's  misrepresentations  about  bank 
policy  concerning  loan  arrearages,  CoinFed  also  suggested  that  if 
the  loan  was  made  current  by  the  payment  of  $65,000,  ComFed  would 
provide  a  $175,000  construction  loan  together  with  a  forward 
connitment  for  construction  financing  of  the  entire  subdivision 
project. 

82.  At  the  time  of  such  suggestions,  CoaFed  knew  that  no 
approval  had  been  made  as  to  a  forward  comnitnent  to  fund  the 
Sweeney  project,  and  that  CoaFed  did  not  intend  to  provide  a 
forward  conaitaent  for  the  entire  project. 

83.  The  Sweeneys  relied  on  CoaFed 's  representation  that  it 
would  provide  a  forward  coanitaent  for  the  entire  project  upon  the 
payment  of  the  $65,000  loan  arrearage  to  their  detriment. 

84.  On  October  3,  1988  Rhetta  Sweeney  borrowed  $65,000  frcn 
another  person  paying  two  points  as  a  fee  and  a  13  per  cent  per 
annua  interest  rate  and  pledging  as  security  certain  faaily 
heirlccas  ir.cluding  her  engageaent  ring  to  pay  the  entire  S65,000 
to  CoaFed.  CcaFed  did  not  need  tc  receive  the  payment  of  $65,000 
in  order  to  grant  an  additional  lean  to  the  Sweeneys.  Nor  at  this 
tiae  did  CoaFed  obtain  authority  frca  its  lending  ccaaittee  or  any 
ether  person  tc  provide  a  forward  ccaaitaent  for  construction  of 
the  entire  project. 

85.  I  find  that  the  testiaony  of  Dennis  Furey,  Karen 
McComack  and  Helen  Pullin,  the  defendants'  loan  officers  who  also 
dealt  with  the  plaintiff,  Rhetta  Sweeney,  not  credible  in  stating 
that  there  was  no  further  construction  loan  conaitaent  by  the 
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defendants.  In  fact  the  jury  also  found  that  an  agreement  or 
agreements  existed  between  the  Sweeneys  and  CoinFed  under  which 
ComFed  agreed  to  provide  construction  financing  in  addition  to  the 
$1.6  million  loan.   (See  Special  question  A.l,  Appendix  A) 

86.  Subsequent  to  the  paynent  of  $65,000  CoinFed  offered  to 
carry  cut  its  promise  to  loan  $175,000  toward  construction,  which 
promise  has  been  set  out  in  a  commitment  letter  of  September  30, 
1S88.  That  letter  contained  the  terms  and  conditions  under  which 
ConFed  would  make  such  a  loan.  (Exhibit  17) 

87.  On  October  18,  1963  CoaFed  prepared  another  commitment 
letter  for  a  loan  in  the  amount  of  $175,000  (Exhibit  18),  which 
provided  that  at  the  time  of  the  receipt  of  the  $175,000  loan  (only 
a  small  portion  of  which  would  actually  be  paid  over  to  the 
Sweeneys)  the  Bank  would  also  receive  an  escrow  payment  from  the 
Sweeneys  in  excess  of  $175,000.*  (Exhibit  18  pg.  9).  ComFed 
inserted  such  prevision  in  its  commitment  letter  knowing  that  the 
Sweeneys  were  u.-able  to  make  such  a  payment  of  funds  into  escrcv. 

88.  The  afcremenrioned  commitment  letter  of  October  13,  1SS3 
(Exhibit  13)  and  the  subseq-aent  corjaitment  letter  of  November  10, 
1953  (Exhibit  2C)  each  contained  previsions  which  deviated  from  and 
expanded  upon  the  simple  conditions  set  forth  in  the  commitment 
letter  of  September  30,  1983  (Exhibits  17,  18,  20).  ComFed  refused 
to  close  the  $175,000  loan  unless  the  new  conditions  set  forth  in 


*  The  provision  in  that  letter  (Exhibit  18)  provided:  The 
borrower  agrees  to  escrow  adequate  funds  in  ComFed  Savings  to 
maintain  the  debt  service  on  this  loan  as  well  as  the  first 
mortgage  loan  on  the  subject  property  for  a  period  of  nine  mont.hs 
from  the  date  of  closing. 
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its  subsequent  comiaitnent  letters  were  honored,  although  the  same 
had  not  been  agreed  to  at  the  tine  of  the  conunitnent  on  September 
30,  1988. 

89.  On  Novenber  14,  1988,  ConFed  presented  to  Rhetta  Sweeney 
a  document  entitled  Forward  Commitment  (Exhibit  33)  at  the 
corjnencenent  of  the  actual  closing  of  the  $175,000  loan  which 
letter  never  had  been  made  available  to  her  or  to  her  attorney 
prior  thereto.  The  forvard  commitment  letter  contained  provisions 
which  made  perfcmance  by  the  Sweeneys  impossible  and  was  actually 
meaningless  on  its  face  (Exhibit  37) . 

90.  At  the  tire  of  the  loan  of  $1.6  million  in  August  1987 
and  through  the  Spring  of  1988,  the  Sweeneys'  financial  history 
showed  that  they  had  no  outside  sources  of  funds  with  which  to 
either  pay  the  interest  or  the  principal  amount  of  the  initial 
loan.  The  only  source  of  payment  of  said  principal  and  interest 
known  to  Cz-Ted  (or  should  have  been  known  to  CczFed)  would  have 
ires-  the  s-izivisicr.  cf  the  property  into  lets  with  the  subsequent 
cf  sales  of  houses  ar.d/or  the  lots. 

91.  To  their  cetri-enz  the  Sweeneys  acted  in  reliance  upon 
these  unfair  ar.d  deceptive  practices  and  acts  ccrjTiitted  by  the 
defendants. 

92.  I  find  that  the  actions  of  ComFed  recited  above  are  acts 
or  practices  unfair  or  deceptive  in  nature  under  G.L.  c.  93A,  S§2 
and  11. 

93.  I  find  that  Furey  at  all  times  acted  on  behalf  of  ComFed 
and  not  individually. 
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94.  ComFed  is  guilty  of  unfair  and  deceptive  trade  practices 
by  loaning  $1.6  million  to  the  plaintiff's  knowing  full  well  that 
the  Sweeneys  could  never  service  the  debt  from  their  income  or 
other  assets;  that  they  were  not  in  the  construction  business;  that 
the  property  as  it  was  in  its  undeveloped  stage  and  without 
subdivision  was  not  worth  the  amount  of  the  loan  of  $1.6  million. 
True  in  July  1987  the  property  may  have  had  the  potential  of 
selling  for  $1.6  million  or  more  but  that  was  purely  speculative. 

95.  Bank  regulations  and  practices  require  that  loans  of  this 
type  be  predicated  on  the  securing  a  subdivision  plan  frcm  the  Town 
which  was  a  speculative  plan  at  best.  That  Rhetta  Sweeney  did 
secure  approval  within  six  to  seven  months  after  the  loan  is  no 
doubt  due  to  her  tenacity,  hard  work  and  ability  to  deal  with 
diverse  elements  in  her  town. 

96.  After  the  bringing  of  this  instant  action,  the  defendant 
CcnFed  refused  to  give  the  plaintiffs  a  partial  release  en  the  sale 
cf  cr.e  parcel  with  the  hcuse  th.ereon  en  Meyer  Lane,  when  an  offer 
was  received  fcr  $775,000.00  (Exhibits  41).  I  find  that  CcnFed's 
refusal  to  do  so  was  unfair  and  deceptive  practice. 

97.  Cc-Fed's  behavior  in  its  dealings  and  practices  vi-h  the 
plaintiffs  fron  the  inception  of  these  dealings  was  to  dccr:i  the 
plaintiffs  to  become  financially  bereft  and  to  lose  their  property. 

93.  ComFed  knew  or  should  have  known  that  the  lean  would  go 
into  default  at  the  end  of  the  year. 
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99.  The  total  amount  of  principal,  interest,  and  related 
charges  owed  to  ConFed  by  the  Sweeneys  as  of  March  i,  1990  was 
$2,069,581.33  (Exhibit  303) . 

100.  In  response  to  special  questions,  the  jury  found  that 
there  was  no  breach  by  ComFed  of  any  obligation  owed  to  plaintiffs 
under  any  agreement,  whether  oral  or  in  writing.  The  jury  found 
that  neither  ConFed  nor  its  employees  or  officers  committed  fraud 
or  interfered  with  any  business  relations  the  plaintiffs  nay  have 
had.  The  jury  found  that  ConFed  had  inflicted  enotional  distress 
upon  Rhetta  Sweeney  and  awarded  her  damages  of  $65,000.  The  jury 
found  that  the  Sweeneys  were  liable  to  ConFed  under  the  terns  of 
the  $1.6  million  loan  a.-.d  awarded  damages  to  ConFed  of 
$2,069,581.33,  which  amount  included  principal,  interest,  late 
charges  and  attorney's  fees  (Exhibit  303). 

101.  No  question  with  respect  to  Count  VIII  of  the  complaint 
was  submitted  to  the  jury  as  advisory  or  otherwise  for  the  purposes 
of  this  decision. 

102.  By  a  letter  of  Ju.-.e  7,  1S39,  Ccr.Fed  made  a  tar.car  cf 
settlement  to  the  Sweeneys.  A  copy  of  ConFed 's  tender  is  attached 
hereto  as  Exhiiit  B. 

103.  Ey  its  tender,  CcnFed  offered  the  follcvi.-.g  three 
alternative  settlement  proposals  to  the  Sweeneys: 

a.  ComFed  proposed  to  tender  a  release  to  the  Sweeneys 
in  exchange  for  deeds  to  the  Sweeneys'  real  estate  in  lieu  of 
foreclosure. 
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b.  ComFed  proposed  to  forebear  foreclosure  proceedings 
for  six  months  to  facilitate  sales  and  to  agree  to  partial 
discharges  for  anounts  equal  to  of  90%  of  bona  fide  selling  prices 
not  less  than  the  following: 

24  Meyer  Lane  $700,000 
226  Bay  Road  $400,000 
Lets  each  at  $200,000 
In  addition,  CoaFed  offered  to  suspend  and  not  charge  interest 
during  the  forbearance  period. 

c.  CcnFed  offered  to  forbear  foreclosure  proceedings 
for  3  months,  charge  no  interest  during  this  period  and  reduce 
accrued  interest  and  charges  to  $125,000,  thereby  limiting  the  debt 
to  $1,725,000,  a  reduction  of  approximately  $125,000  at  that  tine. 

104.  The  Sveeneys  rejected  CoraFed's  tender. 

105.  At  the  time  it  was  made,  ComFed 's  tender  respecting 
settlement  could  not  be  considered  fair  and  reasonable  under  the 
circu-starcss  cf  this  C2£2. 

PI?roiNGS  OF  FACT  AS  TO  DAMAGES 
I  make  the  fsllcwing  findings  en  damages: 

106.  I  find  that  since  Ccr.Fed  should  have  known  or  did  kncw 
that  the  Sweeneys  cculd  not  service  the  $1.6  nillicn  loan  and 
deceptively  granted  then  the  lean,  ComFed  is  not  entitled  to  any 
interest  on  that  loan  from  June  6,  1989,  the  date  of  the  C.  93A 
Notice  to  date.  The  amount  of  interest  payment  due  is  $20,666.70 
monthly.   The  plaintiffs  are  to  recover  as  damages  the  19  months 


426 


31 
interest  at  $20,666.70  which  totals  $392,667.30.  In  addition,  the 
plaintiffs  are  to  recover  damages  for  the  closing  fees  made  on  this 
loan  in  the  amount  of  $79,651.92. 

107.  I  find  that  the  plaintiffs'  expert  witness  Paaela 
McKinney  was  well-qualified  as  an  expert  witness  as  to  real  estate 
values  and  as  to  quantifying  and  estimating  future  developnent 
costs  and  estimated  profits  of  the  subject  real  estate. 

108.  McKinney 's  testimony  was  credible  and  her  evaluation  end 
report  as  to  the  development's  potential  of  the  Sweeneys '  property 
was  well-reasoned,  precise,  and  based  on  accurate  and  precise  facts 
of  the  market  at  the  time  she  prepared  her  report. 

109.  McKinney 's  estimated  profit  which  the  Sweeneys  would  make 
from  the  loss  of  opportunity  to  develop  their  property  aaounted 
to  the  sua  of  $1,009,964.00.  I  find  that  this  amount  is  fair  and 
reasonable  in  the  circumstances. 

110.  I  find  that  the  $1,009,964.00  as  stated  in  the  previous 
rar2crap^.  is  a  fair  suanary  of  loss  of  profit  suffered  ty  the 
plaintiffs  and  are  daaages  recoverable  under  G.L.  c.  93A. 

111.  I  find  that  the  defendants  offered  no  contrary  evider.ce 
as  to  the  cevelcpaeni  costs  and  made  no  shewing  of  any  differsr.cs 
in  the  profit  esziaazes. 

112.  I  find  that  the  payment  of  $65,000  to  CoaFed  for  the 
arrearage  of  interest  for  the  ostensible  reason  to  gei  further 
financing  gives  rise  to  another  element  of  damages  suffered  by  the 
plaintiffs  under  G.L.  c.  93A. 
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113.  I  find  that  the  additional  interest  and  fees  accruing  to 
secure  that  $65,000  loan  in  the  amount  of  $11,455.00  to  make  the 
$5,000  payment  to  ConFed  is  another  element  of  damages  suffered  by 
the  plaintiffs  under  G.L.  c.  93A. 

114.  I  find  that  the  defendants'  acts  of  unfairness  and 
deceptive  practices  are  obvious  and  wilful  in  three  levels  in 
violation  of  M.G.L.  c.  93A,  §2: 

First:     The  gramng  of  the  $1.6  million  loan; 

Second;    The  refusal  to  grant  additional  construction 
financing;  and 

Third:     The  demand  for  payment  of  $65,000  interest  to 
enable  the  plaintiffs  to  secure  additional  loan 

funds. 

115.  Therefore,  I  make  the  following  findings  as  to  punitive 
damages: 

First:  As  to  the  loan  with  its  charges  of  interest  and 
closing  fees,  the  plaintiffs  are  entitled  to  double 
damages  in  the  a-cunt  of  $944,638.44  (See  Paragraph 
,1C5  abcve) . 

Second:  As  to  the  value  of  less  of  profit  of  $1,009.56-;.  the 
plair.tiffs  are  entitled  to  double  damages  in  the 
sum  of  52,019,92= .00.  (See  Paragraph  107,  103,  109, 
110.  Ill,  above)  ;  and 

Third:  Plaintiffs  are  entitled  to  treble  damages  as  to  the 
amount  cf  $11,455.00  which  amounts  to  $34,365.  (See 
Paragraph  113  and  114,  above). 
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R0LIKG3  07  IA¥  A3  TO  COUWr  II 
1.   For  several  independently  sufficient  reasons,  ComFed  is 
entitled  to  judgnent  on  Count  II  of  plaintiffs  Complaint  seeking 
a  decree  of  specific  performance  req[uiring  ComFed  to  give  partial 
releases  of  its  mortgage. 

a.  First,  Count  II,  even  if  it  were  an  appropriate 
equitable  clain,  is  moot  because  there  is  no  pending 
or  proposed  sale  which  requires  a  partial  release 
of  ComFed 's  mortgage. 

b.  Second,  this  Court  cannot  order  specific  performance 
of  any  purported  implied  undertakings  to  give 
partial  releases  "en  reasonable  prices"  as  requested 
by  plaintiff.  (Verified  Complaint,  paragraph  169). 
Specific  performance  can  only  be  sought  with  respect 
to  express  contracts.  Baseball  Pub.  Co.  v.  Burton. 
302  Mass.  54  (1938);  Eerrv  v.  Kardozzi.  362  Mass. 
145  (1972).  It  is  not  a  matter  of  strict  cr 
absolute  ric.^.t,  Forr.an  v.  Gadouas .  247  Mass.  207', 
211,  142  N.E.  87  (1924).  McCorT^ick  v.  Presrie-.srs 
cf  Cemetery  of  Mt.  Auburn.  235  Mass.  54S,  189  S.E. 
585  (1934). 

RULIKGS  OF  L>g  AS  TO  COUKT  VIII 

1.   Chapter  93A,  §11  reads  in  pertinent  part: 

Any  person  who  engages  in  the  conduct  of  any 
trade  or  commerce  and  who  suffers  any  loss  of 
money  or  property,  real  or  personal,  as  a 
result  of  the  use  or  employment  by  another 
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person  who  engages  in  any  trade  or  cosmerce  of 
an  unfair  or  deceptive  act  or  practice  declared 
unlawful  by  section  two  or  by  any  rule  or 
regulation  issued  under  paragraph  (c)  of 
section  two  may,  as  hereinafter  provided,  bring 
an  action  in  the  superior  court,  or  in  the 
housing  court  as  provided  in  section  three  of 
chapter  one  hundred  and  eighty-five  C,  whether 
by  way  of  original  complaint,  counterclaim, 
cross-claim  or  third-party  action  for  damages 
and  such  equitable  relief,  including  an 
injunction,  as  the  court  deems  to  be  necessary 
and  proper. 

2.   Chapter  93A,  §2  reads  in  part: 

(a)  Unfair  methods  of  ccr.petiticn  and  unfair 
or  deceptive  acts  or  practices  in  the 
conduct  of  any  trade  or  commerce  are 
hereby  declared  unlawful. 


(c)  The  attorney  general  may  make  rules  and 
regulations  interpreting  the  provisions 
of  subsection  2(a)  of  this  chapter. 

3.   The  attorney  general  has  promulgated  such  rules  and 

regulations.    Under  such  regulations  an  act  or  practice  is  a 

viclaticn  of  G.L.  c.  93A,  §2  if  it: 

Fails  to  cc-ply  with  existing  statutes,  rules, 
regulations,  or  lavs  mear.-  fcr  protection  of 
the  public's  health,  safevy  or  welfare 
promulgated  by  the  Ccrj;onwealth  or  any 
political  subdivision  thereof  intended  to 
provide  consumers  of  this  Ccr-.cnwealth 
proteziicn;  or 

Violates  the  Federal  Trade  Commission  Act,  the 
Federal  Consumer  Credit  Prctectisn  Act  or  other 
federal  consumer  prctecticn  statuze  within  the 
purview  of  G.L.  c.  9  3A,  §2. 

See  940  CKR,  Sections  3.16(31  and  (4). 
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4.  Violation  of  a  statute  intended  to  protect  the  public 
interest  constitutes  a  violation  of  G.L.  c.  93A.  See  Maccil )  -jvaj-Y 
V.  W.  Dane  Bartlett  Ins.  Aaencv.  14  Mass.  App.  52,  61  (1982). 

5.  A  negligent  violation  of  a  statute  is  to  be  taken  to 
constitute  a  violation  of  G.L.  c.  93A,  §2,  for  which  recovery  under 
§11  is  allowable.  MacGillivarv.  suora  at  61.  See  also  Piccuirro 
V.  Gaitenbv.  20  Mass.  App.  Ct.  286,  290  (1985). 

6.  This  court  finds  that  it  has  jurisdiction  to  render  a 
decision  and  that  the  case  before  the  court  is  properly  pleaded. 
It  is  for  the  trier  of  facts  (and  in  this  case  the  judge)  to 
determine  if  the  conduct  of  the  defendants  was  an  unfair  or 
deceptive  act  or  practice.  DiMarzo  v.  Ar.erican  Mutual  Ins.  Co.. 
339  Mass.  85,  96  (1983);  liei  v.  Burlev.  388  Mass.  307,  311-317 
(19S3)  . 

7.  Relief  under  G.L.  c.  93A  is  additional  to  that  received 
under  any  corjncn  law  re:nedies.  Linthicum  v.  Archar.bault .  379  Mass. 
3cl  (lS-9). 

6.  Although  I  have  ccr.sidered  esser.tially  the  sar.e  evidence 
that  the  jury  considered,  I  have  ccr.e  to  the  opposite  conclusion 
in  rest  areas.  The  jury's  verdicts  on  the  other  claizs  will  s-sr.d. 
My  findings  of  fact  are  based  on  the  statutory  claia  (c.  93A)  and 
have  an  opposite  result  as  to  the  outcome  of  the  case.  The  Chapter 
93A  clair.  is  one  for  the  trial  judge.  Wallace  Motor  caleg.  Inc. 
v.  American  Motor  Sales  Corp..  780  F.2d  1049,  1063-67  (1st  Cir. 
19S5) .   See  also  Turner  v.  Johnson  &  Johnson.  809  F.2d  90,  102  (1st 


431 


36 

Cir.  1986)  and  Shav  v.  Rodman  ford  Truck  Center.  Inc..  19  Mass. 
App.  Ct.  709  (1985) . 

9.  The  conduct  undertaken  by  the  defendants  in  this  action 
constitutes  violations  of  the  Federal  Hone  Loan  Bank  Act,  12  U.S.c. 
1421,  §216.  This  act  was  initiated  to  protect  the  public  interest 
by  regulating  federal  hone  loan  banks^  in  their  granting  of 
lEortgage  loans.  It  set  up  a  Federal  Home  Loan  Bank  Beard  which 
promulgated  rules  and  regulations  such  as  requiring  a  nortgage  loan 
not  to  be  r.ore  than  75  per  cent  of  appraised  value,' 

10.  Only  a  single  award  of  joint  or  several  danages  will  be 
granted  against  all  the  defendants  where  there  were  no  independent 
wrongs  and  sone  of  the  defendants  were  liable  only  because  of 
vicarious  liability,  or  where  the  individual  active  independent 
wrongdoers  were  acting  for  the  defendant  corporation  or  its  alter 
ego.  Pepsi-Cola  Metro.  Bottling  Co.  v.  Checkers .  Inc. .  754  ^.2d 
10  (1985) . 

11.  In  tha  insta.-.t  case  that  ccurt  finds  vrcr.gdcir.g  ty  t.r.& 
defendant  Furey  was  en  behalf  of  Ccir-red  and  finds  thaz  such 
wrongdoing  was  further  exacerbated  by  the  ccncuct  cf  ether 
er.ployees  of  the  defendant  banks.  The  courr  finds,  hevever,  that 
in  each  instance  the  wrcngccing  was  perfemed  by  the  individuals 


The  defendants  CcrFed  were  federal  hcr.e  lean  banks. 

"  12  U.S.C.  1421,  1441,  §21.  The  language  cf  t.he  statute 
states  "whoever  makes  any  statement  knowing  it  to  be  false  or 
whoever  willfully  overvalues  any  security  for  the  purpose  of 
influencing  in  any  way  the  action  of  a  Federal  Kcse  Loan  Sank  or 
Board  upon  any  application  ...  or  loan,  under  this  Act,  •  •  • 
shall  be  punished  by  a  fine  of  not  more  than  §5,000.  or  by 
imprisonment  for  not  more  than  two  years,  or  both. 
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acting  for  the  defendant  banks  and,  accordingly,  will  award  only 
a  single  award  of  damages. 

12.  The  standards  of  harm  to  be  applied  are  not  limited  to 
traditional  connon  law  tort  or  contract  concepts.  Slangy  v. 
Westwood  Auto  Inc..  366  Mass.  688,  689  (1975).  Such  relief  is  an 
addition  to  and  not  in  svibstitution  for  traditional  tort  and 
contract  remedies.  Linthicun  v.  Archambault.  379  Mass.  381  (1979). 

13.  Since  the  court  finds  that  there  has  been  actual  loss  to 
the  plaintiffs  in  the  instant  case,  the  claims  of  the  plaintiffs 
fall  properly  within  section  11.  The  actual  loss  as  stated  in  the 
findings  of  fact  consist  of  (a)  the  debt  of  the  plaintiffs  in 
having  jucgnent  for  the  principal,  interest,  late  fees,  legal  fees 
and  cost  for  $2,069,561.33  entered  by  the  jury  on  the  defendants' 
counterclaim;  the  paynent  of  closing  costs,  commissions  of  the 
August  27,  1986  closing  in  the  amount  of  $78,000.,  the  loss  of 
profit  on  the  develop-ent  of  the  property,  and  the  loss  of  sale  or 
sales  cf  parcels  of  the  property  ty  the  unwillingness  ts  grant  a 
partial  release  because  the  defendant  bank  thought  the  sale  price 
was  tco  lev,  and  finally,  the  interference  with  a  contractual  right 
ts  develop  the  proper-ies  and  loss  cf  profit  therefrcn,  causing  the 
plaintiff  ?-hetta  Svee.-.ey's  er.otional  distress  (this  fact  was  found 
by  the  jury).  DiMarzc  at  94-95,  Wolfbers  v.  Hunter.  335  Mass.  390, 
39S  (1932),  Snith  v.  Cacoiano.  12  Mass.  App.  Ct.  41  (1931). 

14.  In  order  for  the  plaintiffs  to  recover,  no  intent  to 
violate  the  act  by  the  defendants  need  be  shown.    In  fact  a 
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violation  may  be  conunitted  in  good  faith  and  still  be  actionable. 
Slanev.  supra .  366  Mass.  at  703. 

15.  Even  a  negligent  misrepresentation  of  fact  when  the  truth 
could  be  reasonably  ascertained  is  an  unfair  and  deceptive  act 
within  the  meaning  of  Chapter  93A.  Reliance  upon  the 
misrepresentation  is  unnecessary;  merely  proof  of  causation  between 
the  misrepresentation  and  the  plaintiffs'  daaages  need  be  shewn. 
Revr.er  v.  Bay  State  Kat'l  Bank.  384  Mass.  310  (1981)  ,  Glickmen  v. 
Brown .  21  Mass.  App.  Ct.  229,  235-236,  (1985). 

16.  In  determining  whether  an  act  or  practice  is  unfair  as 
opposed  to  deceptive,  the  equities  of  the  party  should  be  weighed. 
That  is  calculation  should  be  made  as  to  what  each  reasonably 
should  have  known.  Swanson  v.  Bankers  Life  Co. .  389  Mass.  345, 
(1983) .  The  court  finds  that  in  weighing  the  knowledge  of  the 
plaintiffs  versus  the  greater  knowledge  of  the  defendant  Furey  and 
other  ba.nk  officers  the  acts  and  practices  of  ConFed  were  both 
unfair  and  deceptive. 

17.  The  ccurt  finds  that  the  actions  of  Ccr.Fed  with  respect 
to  the  plaintiffs  "attain  a  level  of  rascality  that  would  raise  an 
eyebrow  cf  scr.eone  inured  to  the  rough  and  turtle  world  of 
ccrjr.erce"  Levinss.  Tr-^stee  v.  Forbes  t  Wallace.  Inc.  .  8  Mass.  App. 
Ct.  493  (1979) . 

13.  Assur.ing  that  the  plaintiffs  were  more  sophisticated  than 
found  by  the  court  (or  indeed  were  as  sophisticated  as  the 
defendants  wish  to  claim)  the  unfair  and  deceptive  practices  cf 
defendants  as  alleged  by  plaintiffs  are  sufficient  to  state  claims 
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for  relief  since  93A  "did  not  limit  the  statutes  protection  to 
small,  unsophisticated  businesses."  VSH  Realty.  Inc.  v.  Texaco. 
Inc. .  757  F.2d  411  (1st  Cir.  1985). 

19.  In  addition  to  being  clearly  unfair,  the  acts  of  the 
defendants  as  related  to  the  plaintiffs  within  the  findings  of  fact 
set  forth  above  are  deceptive  in  nature  since  they  "could 
reasonably  be  found  to  have  caused  a  person  to  act  differently  from 
the  way  he  otherwise  would  have  acted"  See  also  York  v.  Sullivan. 
369  Mass.  157,  162  (1975);  Lowell  Gas  Co.  v.  Attorney  General.  377 
Mass.  37,  51  (1979). 

20.  Deceptive  acts  or  practices  also  consist  of  failures  to 
disclose  important  infcmaticn,  York  v.  Sullivan.  369  Mass.  157, 
162-163  (1975). 

21.  Failure  to  fulfill  proriises  and  misrepresentations  of 
material  and  other  facts  are  razipant  in  the  transactions  between 
the  defendants  and  plaintiffs  and  also  constitute  deceptive  acts 
withj.n  the  meaning  of  the  statute.  Slanev.  su^ra  at  702;  Brandt 
V.  Cl-.~rir  Ccr.st.  ,  Ir.c.  .  15  Kass.  A=p.  Ct.  901  (1933).  Glic'-.-an 
V.  Brown,  21  Mass.  App.  Ct.  229  (1985). 

22.  In  fixing  da~cges,  lest  profits  as  set  forth  by  expert 
teswimcny  are  a  proper  basis  for  an  element  of  recovery  where  it 
appears  that  the  loss  was  a  prcbable  consecuence  of  the  unfair  &r.i 
deceptive  practices.  Gaancn  v.  Scerr-/  &  Hutchinson  Co..  206  Kass. 
547  (1910);  Knichtbricce  Marketing  v.  Proncciones  Y  Provectss.  723 
r.2d  572,  575  (1984) . 
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23.  The  prospective  profits  need  only  to  be  shown  by  the 
plaintiffs  that  they  have  lost  such  profits  by  reasonable  facts  and 
evidence  and  need  not  be  proven  with  matheoatical  accuracy. 
RoTnbola  V.  Cosindas.  351  Mass.  382  (1966).   Gaanon.  suora  at  555. 

24.  "Expert  testimony  alone  has  been  explicitly  recognized 
as  a  method  of  proving  prospective  damages."  Kniohtbridce 
Marketing,  suora  at  576.  See  also  Citv  Welding  and  Manuf acturinc 
Co.  V.  Gidlev-Ischenheir.er  Corporation.  16  Mass.  App.  Ct.  372 
(1933)  . 

25.  Multiple  danage  provisions  of  c.  93A  are  designed  to 
impose  a  penalty.  Liability  under  §11  for  multiple  damages  ought 
to  vary  with  the  culpability  of  the  defendant.  International 
Fidelity  Ins.  Co.  v.  Wilson.  387  Mass.  841,  856-857  (1983); 
Linthicun.  sucra  at  385;  Heller,  suora  at  627-628. 

26.  In  any  case  where  there  is  a  finding  for  the  plaintiff, 
irrespective  of  the  amount,  the  plaintiff  shall  be  entitled  to  be 
awarded  reasonable  attorney's  fees  and  costs.  Ravr.er  v.  Bavstate 
Katicr.al  Bank.  3S4  Mass.  310  (1981);  Patrv  v.  Liberty  Mobile  Hc-e 
Sales  ■  Ir.c.  .  15  Mass.  A??.  Ct.  701  (1933),  modified.  394  Mass.  270 
(i5e  =  )  ;  Eurr.han  v.  Mark  IV  Kc-es.  387  Mass.  575  (1982). 

27.  Under  §11,  attorney's  fees  may  be  awarded  in  the  case 
where  a  reasonable  written  offer  of  settle-ent  was  rejected.  G.L. 
c.  93A,  §11  states  "If  the  court  finds  in  any  action  cor_-er.ced 
hereunder  that  there  has  been  a  violation  of  section  two,  the 
petitioner  shall,  in  addition  to  other  relief  provided  for  by  this 
section  and  irrespective  of  the  amount  in  controversy,  be  awarded 
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reasonable  attorneys'  fees  and  costs  incurred  in  said  action." 
Kohl  V.  silver  Lake  Motors.  Inc..  369  Mass.  795  (1976). 

28.  The  aaount  of  reasonable  attorneys'  fee  and  costs  is 
within  the  broad  discretion  of  the  court.  DiMarzo.  suora  at  85; 
Linthieum.  gyPITS  at  388;  Heller  v.  Silverbranch  Constr.  Corn.  376 
Mass.  621,  (1978);  McLouohlin  v.  Disarro.  7  Mass.  App.  Ct.  853, 
(1979);  Lew  v.  Bendeton.  6  Mass.  App.  Ct.  558,  (1978);  Patrv  v. 
Liberty  Mobile  Hor.e  Sales,  suora  at  706-707;  Morse  v.  Mutual 
Federal  Sav.  &  Lean  Assn..  536  F.  Supp.  1271  (D.  Mass.  1982). 

29.  Since  this  c.  93A  claim  is  made  under  511,  a  denand 
letter  is  not  required  and,  therefore,  there  is  no  need  to  decide 
the  sufficiency  of  the  plaintiffs'  deaand.  Nader  v.  Citron.  372 
Mass.  96  (1977). 

30.  In  this  case  the  Court  has  examined  defendant's  letter 
of  June  7,  1989  submitted  to  this  Court  on  April  25,  1990, 
(Defendant's  App.  63)  which  is  subnitted  as  defendant's  tender  of 
li  rii3cr.2rl2  E2~~l2r.sr.-  cffsr.  This  cffer  vas  rsjectsd  by  t.ha 
plaintiffs.  Such  a  rejection  would  bar  attorney's  fees  if  tender 
was  adequate.   Kchl  v.  Silver  Lake  Motors,  suora  at  801-S02. 

31.  A  careful  examination  of  the  defendant's  tender  shc-s 
that  it  is  inadequate  as  a  nazter  of  law  in  the  following  respec's: 

a.  The  tender  makes  reference  to  conduct  before  and 
after  the  letter  is  written,  and  the  failure  to 
consider  reasonable  solutions.  The  defendants  make 
no   offer   of  proof   concerning   the   background 
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surrounding  the  forwarding  of  the  tender  letter.  The 
court  finds  it  inadequate. 

b.  The  primary  basis  of  the  proposed  settlement  would 
have  exchanged  the  property  in  question  for  a 
discharge  of  the  $1.6  million  dollar  debt  plus 
interest  and  fees.  The  appraisal  by  defendants  in 
August  of  1987  demonstrated  the  value  of  the 
property  in  its  then  state  in  an  amount  in  excess 
of  the  debt  at  the  time  of  the  tender  some  17  months 
later  (Exhibit  80)  .  The  approval  of  a  flexible 
subdivision  by  the  Town  of  Hamilton  in  February, 
1988,  added  substantial  value  to  the  property.. 
Accordingly,  the  said  offer  actually  agreed  to 
exchange  property  valued  in  excess  of  $2,600,000 
(claimed  by  the  plaintiffs)  for  a  debt  of 
approximately  $1,900,000  or  less  makes  such  an  offer 
ur.fair  a.r.d   ir.adaq-.ate. 

c.  A  portion  of  the  offer  purports  to  waive  interest 
while  giving  the  plaintiffs  an  opportunity  to  sell 
the  premises.  The  court  finds,  however,  that  a 
proposed  sales  price  for  the  Keyer  Lane  hc-e  of 
$700,000  was  an  offer  too  little,  too  late.  By 
rejecting  a  purchase  price  of  $773,000  (Exhibit  ^l) 
earlier,  defendants  had  made  known  that  partial 
releases  would  not  be  forthcoming  and  thereby 
chilled  prospective  purchasers  as  to  this  real 
estate. 
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32.  The  prime  goal  of  c.  93A,  §11  is  to  promote  reasonable 
settlement.  "[Tjhe  conduct  proscribed  by  the  statute  is  as  much 
the  failure  to  make  a  reasonable  settlement  offer  as  it  is  the 
substantive  violation  of  c.  93A."  International  Fidelity^  suora 
at  857. 

rivnivGs   AS  to  attorndys'  ress 

In  making  a  finding  on  attorneys'  fees,  the  Court  has 
discretion  to  grant  the  plaintiffs  reasonable  attorneys'  fees  and 
costs  incurred  in  connection  with  this  action  with  respect  to 
services  rendered  as  to  Count  VIII,  the  c.  93A  clain  as  to  unfair 
practices. 

In  setting  the  fees,  I  have  taken  into  account  the  following 
factors:  how  long  the  trial  lasted,  the  complexity  of  the  legal 
and  factual  issues  involved  ar.d  the  degree  of  ccr.petence  and  skill 
demonstrated  by  the  attorneys.  Also  I  have  considered  the  result 
obtained,   the   experience,   reputation   and   abilities   of   the 

attorney,  and  the  usual  fees  charged  for  sir.ilar  ser-^ices  by  czher 
attorneys  in  the  same  area. 

My  assessment  of  legal  fees  is  based  en  the  ler.czr.y  ar.d 
detailed  affidavits  of  Attcrr.eys  Jar.es  A.  Freiden,  Christcrr.er 
Weld,  Jr.,  and  Robert  M.  Axelrod  which  are  part  cf  the  papers  and 
records  of  this  case  (Documer.ts  «83A,  83B,  and  e:C)  . 

I  am  factoring  out  of  the  award  the  considerable  amount  of 
time  spent  on  the  other  aspects  of  the  case.  For  that  reason,  1 
am  excluding  the  major  portion  of  the  work  done  ty  Attorney  James 
A.  Frieden.   As  his  detailed  bills  show,  his  work  was  mostly  the 
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initial  drafts  of  complaint,  interviews  with  clients  and  with  other 
persons.    He  is  being,  however,  credited  with  the  taking  of 
depositions  of  the  bank  officers  and  the  costs  incurred  therefor. 

As  to  Attorney  Christopher  Weld,  it  was  necessary  for  this 
attorney  to  appear  before  the  court  in  order  to  have  Massachusetts 
counsel  at  the  bar  to  allow  Connecticut  counsel.  Attorney  Axelrod 
to  appear.  There  was  also  need  for  additional  counsel  to  assist 
lead  counsel  in  this  very  complex  litigation  involving  12-14  days 
of  trial;  several  days  of  hearings;  with  the  handling  of  rsore  than 
140  documents  filed  with  the  court;  and  with  over  300  exhibits  used 
in  this  case. 

The  task  of  deciding  which  fees  are  to  be  apportioned  between 
the  various  clains  is  not  easy  of  definition  because  of  the  r.any 
areas  of  trial  and  the  many  overlapping  claims.  Attempting  to  sort 
these  factors  by  exaninatipn  of  the  various  affidavits  is  difficult 
but  the  attorneys  have  made  a  good  faith  effort  in  their  affidavits 
to  describe  their  work. 

Therefore,  I  r.ake  the  fcllcwir.g  findings  of  fact  as  to  legal 
fees  and  ccsrs: 

1.  As  to  Attorney  Jar.es  A.  Frieden,  I  award  and  grant  the 
tctal  legal  fees  of  $7,300.00  and  for  the  costs  of  cepositicr.s 
S2,3C0,  fcr  a  t=-2l  sun  of  $5,600  fcr  legal  fees  and  ccsts. 

2.  As  to  Attorney  Christopher  Weld,  Jr.,  I  award  and  grant 
fcr  legal  fees  the  sun  of  $6,500.00,  and  the  sun  of  $404.00  fcr 
costs,  for  a  total  sum  of  $6,904.00  for  legal  fees  and  costs. 

3.  As  to  Attorney  Robert  M.  Axelrod,  I  award  and  grant  for 
legal  fees  the  sum  of  $70,200.00  and  for  ccsts  t.he  sun  of 
$11,000.00,  for  a  total  sun  of  $81,200.00. 


440 


45 

4.  The  total  s\im  granted  above  for  legal  fees  and  costs  is 
$97,704,  which  the  plaintiffs  are  entitled  to  recover  from  the 
defendants,  ComFed,  under  M.G.L.  c.  93A,  Count  VIII  of  the 
plaintiffs'  complaint. 

ORDER 

It  is  therefore  ORDERED,  adjudged,  and  DECREED  as  follows: 

(1)  I  find  for  the  defendants  on  Count  II  of  the  plaintiffs' 
cooplaint  and  deny  specific  performance  and  damages.  The  defendant 
is  not  to  have  costs. 

(2)  I  find  that  the  plaintiffs  are  entitled  to  judgr.ent 
against  the  defendants  ComFed  on  Count  VIII  in  the  sum  of 
§2,998,931.44  with  interest  from  the  date  of  filing  and  costs. 

(3)  I  find  that  the  plaintiffs  are  entitled  to  the  total  sum 
of  §97,704.00  for  legal  fees  and  costs. 

(4)  On  Count  VIII  judgment  shall  enter  in  the  amount  of 
§2,998,931.44  for  the  plaintiffs,  plus  interest  from  the  date  of 
filing  and  costs  and  in  the  ar.ount  of  §97,704.00  for  attorney  fees 
and  costs  without  interest  and  costs. 


K^^^i 


Katherir.e  Liacss  Izzo 
Justice  of  the  Superior  Court 


DATED:    January  3c>      »  IS^^ 
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UNITED  STATES  DISTRICT  COURT  JAN  (I   |2  57  ^^  ^^\ 

•■^■"'IT  ui   HA-:r 


DISTRICT  OF  MASSACHUSETTS 


RHETTA  B.  SWEENEY, 
Individually  and  as  trustee 
of  the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 

Defendants. 


n'Z.^ 


NOTICE  OF  REMOVAL 


Notice  is  hereby  given  that  the  above-captioned  action 
pending  in  the  Superior  Court  for  Middlesex  County, 
Commonwealth  of  Massachusetts  as  Civil  Action  No.  89-2424,  is 
hereby  removed  to  the  United  States  District  Court  for  the 
District  of  Massachusetts,  based  upon  the  following: 

1.   The  Resolution  Trust  Corporation  ("RTC")  as  Conservator 
of  ComFed  Savings  Bank,  is  removing  this  action  without  the 
need  for  bond  or  security  pursuant  to  12  U.S.C.  §  144la(l)  (3) 
and  in  accordance  with  the  general  removal  procedures  of  28 
U.S.C.  1446  to  the  extent  applicable. 


FILED 

•I  Ml  ontU  V  TMI 

aWK  Of  THE  CoilRTS 

JAN  3  0  t991 
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2.  Attached  hereto  is  a  copy  of  the  Motion  for 
Substitution  of  the  RTC  allowed  by  the  Superior  Court  on 
January  11,  1991.   Certified  copies  of  all  papers  filed  in  the 
State  Court,  including  a  certified  copy  of  all  docket  entries, 
shall  be  filed  within  thirty  days  of  this  Notice  in  accordance 
with  Local  Rule  81.1(A). 

3.  Written  notice  of  removal  is  being  given  to  all  parties 
and  a  copy  of  this  Notice  of  Removal  is  being  filed  with  the 
clerk  of  the  aforesaid  State  Court,  which  shall  effect  the 
removal  and  the  State  Court  shall  proceed  no  further  unless  and 
until  the  case  is  remanded,  as  provided  by  law. 


DATED:   January  11,  1991 


1708LYN 


RESOLUTION  TRUST  CORPORATION 
In  its  Capacity  as  Conservator 
of  COMFED  SAVINGS  BANK, 

By  its  attorney, 


c> 


gQ  K  ^^Czr)^ 


JOHN  D.  HANIFY  (BBq#  219880) 
DANIEL  J.  LYNE  (BBO#  309290) 
DAVID  M.  MCCARTHY  (BBO#  544187) 

HANIFY  &  KING 
Professional  Corporation 
100  Franklin  Street 
Boston,  MA   02110 
(617)  423-0400 


CERTinCATg  OF  .SgFrv.'C!£ 

I  HERCGY  CERTIFt  T:«A"  A  •.':  ■;  COPY  Of-  THE 
ADOVE  OOCllMf'.r  WAS  :'.£'-^yED  'JPON  THE 
ATTORNEY  OF  r.ECGi'.iJ  i-CR  EACH  OTHEH 
PARTY  ^l^L-HAMlJ  ON  I^i^i-rlJlu^ 
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OFFICE  OF  THRIFT  SUPERVISION 


Pass-Through  Receivership  Of  A  Savings  Association 

Currently  in  Conservatorship 

Into  A  De  Novo  Federal  Savings  Association 

That  is  Placed  Into  Conservatorship 

With  the  RTC 

Date ;    J^Hfy<7/y  SJj  /<?^/ 

Order  No.;      CfJ-SC 

The  Director  of  the  Office  of  Thrift  Supervision  ("OTS"),  or 
his  or  her  designee,  in  cooperation  with  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  and  the  Resolution  Trust 
Corporation  ("RTC")»  has  determined:  (1)  to  replace  the  RTC  as 
the  conservator  for  the  savings  association  specified  below  ("OLD 
ASSOCIATION")  with  the  RTC  as  receiver;  (2)  to  approve  the  RTC's 
request  for  the  issuance  of  a  new  federal  mutual  savings 
association  charter  ("NEW  ASSOCIATION")  as  a  successor  to  the  OLD 
ASSOCIATION;  (3)  to  approve  the  transfer  of  such  assets  and 
liabilities  of  the  OLD  ASSOCIATION  to  its  successor  NEW 
ASSOCIATION,  as  the  RTC  may  determine  to  be  appropriate,  and  (4) 
to  appoint  the  RTC  as  conservator  of  the  NEW  ASSOCIATION. 

"OLD  ASSOCIATION,"  refers  to: 

Name  Location  Docket  No. 

Comfed  Savings  Bank    Lowell,  Massachusetts         3483 


GROUNDS  FOR  ACTIONS  TAKEN  IN  THIS  ORDER; 
RECEIVERSHIP; 


GROUNDS  FOR  APPOINTMENT  OF  RTC  AS 
RECEIVER  FOR  OLD  ASSOCIATION 

The  Director,  or  his  or  her  designee,  upon  consideration  of 
the  administrative  record,  and  for  the  rationales  set  forth  in  the 
supporting  legal  and  supervisory  memoranda  contained  in  the 
administrative  record  from  various  offices  within  the  OTS  finds 
and  determines  that: 

Section  5(d)(2)(F)  of  the  Home  Owners'  Loan  Act,  as  amended 
("HOLA")  authorizes  the  Director  to  replace  a  conservator  with  a 
receiver  without  any  "prior  notice,  hearing  or  other  action." 
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The  Director,  or  his  or  her  designee,  therefore  determine  that 
grounds  for  the  appointment  of  a  receiver  for  the  OLD  ASSOCIATION 
exist  under  Section  5(d)(2)  of  the  Home  Owners'  Loan  Act. 


TRANSFER  INTO  A  NEW  FEDERAL  CHARTER; 

GROUNDS  FOR  ISSUANCE  OF  NEW  FEDERAL  CHARTER  AND 

APPROVAL  OF  TRANSFER  OF  ASSETS  AND  LIABILITIES  OF 

OLD  ASSOCIATION  TO  NEW  ASSOCIATION 

The  RTC,  pursuant  to  standardized  case  resolution 
procedures  established  with  the  OTS,  has  applied  for  authority  to 
organize  a  new  Federal  mutual  savings  association,  NEW 
ASSOCIATION,  that  is  to  take  over  such  assets  or  such  liabilities 
of  OLDASSOCIATION  as  the  RTC  may  determine  to  be  appropriate, 
pursuant  to  Section  11 ( d) ( 2 ) ( F) ( i )  of  the  Federal  Deposit 
Insurance  Act,  as  amended  ("FDIA"),  as  incorporated  by  Section 
21A(b)(4)  of  the  Federal  Home  Loan  Bank  Act,  as  amended  ("FHLBA"), 
The  FDIC,  pursuant  to  those  standardized  case  resolution 
procedures,  would  insure  the  accounts  of  the  NEW  ASSOCIATION.   The 
Director,  or  his  or  her  designee,  has  considered:  (i)  the  factors 
set  forth  in  Section  6  of  the  FDIA,  and  Section  5(e)  of  HOLA  with 
regard  to  granting  a  new  federal  mutual  charter  and  has 
determined  that  the  charter  should  be  issued  and  that  NEW 
ASSOCIATION  is  authorized  to  transact  business  as  a  savings 
association  and  that  the  charter  and  bylaws  to  be  issued  are  in  a 
form  consistent  with  applicable  regulations  for  NEW  ASSOCIATION; 
and  (iii)  the  factors  set  forth  in  Section  18(c)  of  the  FDIA  and 
12  C.F.R.  563.22  with  respect  to  the  acquisition  of  certain  assets 
and  liabilities  of  OLD  ASSOCIATION  by  NEW  ASSOCIATION. 
Expeditious  action  is  necessary  given  the  seriously  adverse 
financial  of  the  OLD  ASSOCIATION  and  in  order  to  permit  NEW 
ASSOCIATION  to  acquire  certain  assets  and  liabilities  of  OLD 
ASSOCIATION  and  continue  to  serve  OLD  ASSOCIATION'S  community  and 
customers . 

For  the  foregoing  reasons,  the  OFFICE  has  determined  that, 
pursuant  to  12  C.F.R. 55  563.22(d),  543.7-1  public  notice  of  the 
APPLICATIONS  shall  not  be  required.   In  addition,  pursuant  to 
Section  18 ( c  )  ( 3  )  ,  ( 4  )  ,  ( 6  )  of  the  FDIA,  the  OFFICE  finds  that  it 
must  act  immediately  in  order  to  prevent  the  probable  default  of 
the  OLD  ASSOCIATION  accordingly,  the  publication  of  notice 
required  by  Section  18(c)(3),  the  reports  required  by  Section 
18(c)(4)  of  the  FDIA  on  the  competitive  factors  of  the 
acquisition,  and  the  30  day  delay  of  consummation  required  by 
Section  18(c)(6),  shall  be  dispensed  with.   Accordingly,  the  NEW 
ASSOCIATION  may  immediately  acquire  the  assets  and  liabilities  of 
the  OLD  ASSOCIATION  as  determine  to  be  appropriate  by  the  RTC. 
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.--  NO.:  9l-^0 


COWSERVATORSE 

GROUNDS  FOR  APPOINTWEN 

CONSERVATOR  FOR  NEW  A 


AS 


ION 


The  RTC,  pursuant  to  standardized 
established  with  OTS,  has  indicated  thr 
completion  of  the  organization  of  NEW  . 
federally  chartered)  and  completion  of 
aforesaid  assets  and  liabilities  of  th: 
ASSOCIATION,  it  will,  in  the  exercise 
the  board  of  directors  of  the  NEW  ASSO: 
appointing  the  RTC  as  conservator  for  • 


resolution  procedures 
..ediately  upon  the 

TION  (which  will  be 

ansfer  of  the 

.SSOCIATION  to  the  NE> 

authority  to  act  as 
::,  consent  to  OTS 

T  ASSOCIATION, 


II.  ACTIONS  ORBERED  OF 


3VED 


APPOINTMENT  OF  A  RE 


The  Director,  or  his  or  her  design- 
Resolution  Trust  Corporation  as  Receive 
for  the  purpose  of  liquidation,  pursuar- 
HOLA  and  Section  11(c)(6)(B)  of  the  FDI. 
respect  to  an  OLD  ASSOCIATION  which  is  : 
appointment  shall  not  be  effective  unlei 
with  the  provisions  of  Section  5(d)(2(E 


..2reby  appoints  the 
:  the  OLD  ASSOCIATION, 

Section  5(d)(2)  of 
::ovided  that  with 
;i-chartered  this 
L.id  until  compliance 

of  the  HOLA. 


ISSUANCE  OF  A  FEDERAL  CHAP-TSR  AND 
APPROVAL  OF  THE  PASS-THROUGH  OF  ASSETS  AND  LIABILITIES 


The  Director,  or  his  or  her  designee,  hereby  approves:  (1) 
the  application  of  the  RTC  to  organize  the  NEW  ASSOCIATION  as  a 
federal  mutual  savings  association  (and  hereby  authorizes  the 
issuance  of  an  appropriate  charter  and  bylaws  for  the  NEW 
ASSOCIATION  in  form  and  content  approved  by  the  Chief  Counsel's 
Office);  (2)  the  transfer  of  such  assets  and  liabilities  of  the 
OLD  ASSOCIATION  to  its  successor  NEW  ASSOCIATION  as  the  RTC  may 
determine  to  be  appropriate;  (3)  the  retention  of  the  home  and 
branch  offices  of  the  OLD  ASSOCIATION  by  its  successor  NEW 
ASSOCIATION;  and  (4)  the  issuance  to  the  Federal  Deposit  Insurance 
Corporation  of  the  certificate  required  by  Section  5(a)(2)  of  the 
FDIA  (in  form  and  content  approved  by  the  Chief  Counsel's  Office). 
Prior  to  the  appointment  or  election  of  a  board  of  directors  for 
the  NEW  ASSOCIATION,  the  RTC  may,  in  addition  to  any  other  powers 
granted  by  applicable  law,  exercise  the  powers  of  the  board  of 
directors. 
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Order  No.:  ^J'SO 


APPOINTMENT  OF  A  CONSERVATCR 
FOR  NEW  ASSOCIATION 

The  Director,  or  his  or  her  designee,  hereby  appoints  the  RTC 
as  conservator  £or  the  NEW  ASSOCIATION,  not  £cr  the  purpose  of 
liquidation,  pursuant  to  Section  5{d) (2 ) (B) (H ;  of  the  HOLA, 
effective  upon  receipt  of  the  consent  of  the  HEW  ASSOCIATION  to 
such  appointment,  by  resolution  of  its  board  of  directors  or  of 
its  members,  or  by  resolution  of  its  board  of  directors  issued  by 
the  RTC  in  exercise  of  its  power,  as  the  organizer  of  the  NEW 
ASSOCIATION,  to  act  as  its  interim  board  of  directors. 


DELEGATION  OF  AUTHORITY  TO  ACT  FOR  OTS 

The  Director,  or  his  or  her  designee,  hereoy  authorizes  the 
Regional  or  District  Director,  or  his  or  her  designee(s),  and  the 
Senior  Associate  Chief  Counsel  for  the  Corporata  and  Securities 
Division  of  the  Chief  Counsel's  Office,  or  his  or  her  designee(s), 
to:  (1)  certify  orders;  (2)  sign,  execute,  attest  or  certify  other 
documents  of  the  OTS  issued  or  authorized  by  this  Order;  (3) 
deliver  or  accept  delivery  of  any  notice  from  or  to  the  OTS 
regarding  the  OLD  ASSOCIATION  or  NEW  ASSOCIATION;  and  (4)  perform 
other  functions  of  the  Secretariat  to  the  OTS  necessary  oz 
appropriate  for  the  implementation  of  such  Orders.   All  documents 
to  be  issued  under  the  authority  of  this  Order  must  be  first 
approved,  in  form  and  content,  by  the  Chief  Counsel's  Office.   In 
addition,  the  Director,  or  his  or  her  designee,  hereby  authorizes 
the  Senior  Associate  Chief  Counsel  for  the  Corporate  and 
Securities  Division,  or  his  or  her,  designee,  to  make  any 
subsequent  technical  corrections,  that  might  be  necessary,  to  this 
Order,  or  any  documents  issued  under  the  authority  of  this  Order. 

By  Order  of  the  Director  of  OTS,  or  his  or  her  designee, 
effective    JOyiuO/il ?Z_'  1991- 


Jonathan  L.  Fiecnter 


Jor 

Deputy  Director  for 

Washington  Operations 
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WRITTEN  CONSENT  IN  LIEU  OF  MEETING 
COMFED  SAVINGS  BANK,  F.A. 


The  undersigned,  having  been  granted  the  power  to  act  for 
the  board  of  directors  of  Confed  Savings  Bank,  F.A.,  ("New 
Federal"),  pursuant  to  Order  of  the  Director  of  the  Office  of 
Thrift  Supervision,  Order  No.  91-  ^  dated  "OflaoarNy  3l»  1991, 
does  hereby  adopt  the  following  resolution  and  waive  any 
requirement  of  notice  and  meeting  in  connection  therewith. 

"  RESOLVED,  That  New  Federal  does  hereby  consent  to  the 
appointment  of  the  Resolution  Trust  Corporation  as  sole  conservator 
for  New  Federal  ("Conservator")  by  the  Director  of  the  Office  of 
Thrift  Supervision,  pursuant  to  Section  5 (d) (2) (B) (i)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended  by  Section  301  of  the 
Financial  Institutions  Reform,  Recovery,  and  Enforcement  Act  of 
1989,  by  this  resolution  of  the  undersigned,  having  the  powers  of 
the  board  of  directors  of  New  Federal,  necessary  or  appropriate  for 
the  organization  and  operation  of  the  New  Federal  until  the  members 
of  the  board  of  directors  of  the  New  Federal  are  duly  elected  and 
qualify  and  convene  their  first  meeting  in  the  exercise  of  such 
powers . 


Date:   February  1,  1991 


iJL^-^ 


Donald  F.  Ryan,/] 

Managing  Agent 

Resolution  Trust  Corporation 

as  Conservator  of 

Comfed  Savings  Bank,  F.A. 

Lowell,  Massachusetts 
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TO:  Director 

Office  of  Thrift  Supervision 
Departoent  of  the  Treasury 

SUBJECT:      ComFed  Savings  Bank,  F.A. 

Acceptance  of  Appointment  as  Conservator 

The  Resolution  Trust  Corporation  hereby  accepts  the  appointment  as 
Conservator  of  ComFed  Savings  Bank,  F.A.,  this  1st  day  of  February, 
1991. 

RESOLUTION  TRUST  CORPORATION 


Bv:    /^.>^4/7r/^L^ 
Donald  F.  Ryan /I 


Managing  Agent 
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PATPiriA  bkama.vti  Caiiv  February  5,    1991 

CONFIDENTIAL 


By    HAND 

Edward  J.  Sullivan,  Clerk 

Middlesex  Superior  Court 

Civil  Clerk's  Office 

40  Thorndike  Street 

East  Cambridge,  Massachusetts  02141 

Dear  Mr.  Sullivan: 

This  confirms  that  I  and  this  office  represent  the 
Resolution  Trust  Corporation  ("RTC"),  receiver  of  Confed 
Savings  Bank.   Pursuant  to  federal  statute,  the  RTC  reooved  a 
pending  Middlesex  Superior  Court  action  styled  Sweeney  et  al  v. 
Coinfed  Savings  Bank  et  al.  Civil  Action  No.  89-2424  to  the 
United  States  District  Court  for  the  District  of 
Massachusetts.   Notice  of  such  removal  was  given  to  your  office 
on  January  11,  1991.   A  separate  courtesy  copy  of  the  notice  of 
removal  was  simultaneously  delivered  to  Judge  Izzo.   On  January 
14,  1991,  an  associate  in  this  office  separately  confirmed  by 
phone  with  Judge  Izzo's  clerk  receipt  of  the  notice  of 
removal.   The  Judge's  clerk  assured  our  associate  that  Judge 
Izzo  had  received  notice  of  the  removal  and  was  aware  of  it. 

On  January  30,  1991,  your  office  provided  to  this  firm 
the  original  record  in  the  Sweeney  action  for  transmittal  to 
the  federal  district  court.   Also  contained  with  the  record  was 
a  certified  docket,  the  last  entry  of  which  was  a  notation  of 
the  removal  petition  and  completion.  We  regard  that  material 
as  comprising  the  only  record  of  the  Sweeney  action.   After  we 
had  received  the  record  and  certified  copy  of  the  docket,  we 
were  called  by  your  office  and  alerted  to  the  existence  of 
additional  papers  issued  by  Judge  Izzo  on  January  31,  1991. 
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Edward  J.  SullVfan,  Clerk 
February  5,  199> 
Page  2 


Apparently,  she  directed  her  clerk  to  Instruct  your  office  that 
such  papers  be  docketed  and  inserted  in  the  record 
notwithstanding  that  removal  of  the  Sweeney  action  was 
effectuated  on  January  11,  1991.   Your  office  asked  us  to  pick 
up  such  papers  but  expressed  some  concern  regarding  their 
effectiveness. 

Because  of  the  circumstances  under  which  your  office 

received  the  post-removal  papers  from  Judge  Izzo,  your  staff 

has  confirmed  to  us  that  no  notice  or  other  disposition  of  the 
papers  has  been  made  to  other  parties. 

The  RTC  believes  that  the  issuance  of  the  post-renoval 
papers  by  Judge  Izzo  was  incontrovertibly  beyond  her 
jurisdiction,  improper  and  without  judicial  privilege.   The 
authority,  both  state  and  federal,  confiming  the  lack  of 
jurisdiction  to  take  any  such  action  is  clear  and  unambiguous. 
28  U.S.C.  §  1446(d);  Garden  Kores  v.  District  Court  of 
Sor.werville.  336  Mass.  432,  146  N.E.  2d  372,  374  (1957);  Hyde 
Park  Partners.  L.P.  v.  Connolly.  839  F.2d  837,  841-842  (1st 
cir.  1988). 

Since  the  Judge's  action  was  beyond  her  authority  or 
jurisdiction,  the  possible  circulation  of  such  improperly 
issued  papers  represents  the  potential  for  serious  and 
substantial  prejudice  to  the  RTC  and,  indeed,  to  any  parties  or 
witnesses  whose  testimony  or  credibility  is  the  subject  of 
adverse  comment  by  Judge  Izzo  in  such  papers. 

Please  be  advised  that  I  have  asked  for  a  meeting  with 
representatives  of  the  Attorney  General's  office,  John 
Montgomery  and  Douglas  wilkins,  to  determine  whether  or  not 
this  matter  may  be  resolved  without  the  necessity  of  filing  an 
action  to  secure  the  impoundment  and  destruction  of  such 
documents.   I  will  tender  the  post-removal  papers  prepared  by 
Judge  Izzo  to  the  Attorney  General's  office,  subject  to 
appropriate  safeguards. 

I  will  appreciate  it  if  your  office  takes  no  further 
action  of  any  kind  respecting  these  post-removal  papers  pending 
my  discussion  with  the  Attorney  General's  office  or  your 
opportunity  to  confer  with  representatives  of  that  office. 


Sincerely, 


"7^ 

fohn  D.  Hanify 


JDH:ned 
HAN1499 

cc:  John  Montgomery,  Esq.  (By  Hand) 
Douglas  Hilkins,  Esq.  (By  Hand) 
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COMMONWEALTH  OF  MASSACHDSETTS 


SUFFOLK,  SS. 


SUPREME  JUDICIAL 

COURT  FOR  SUFFOLK 

COUNTY 

NO. 


RESOLUTION  TRUST  CORPORATION, 
Plaintiff, 

VS. 

THE  SUPERIOR  COURT  DEPARTMENT 
OF  THE  TRIAL  COURT  FOR 
MIDDLESEX  COUNTY 

Defendant. 


PETITION  FOR  RELIEF  PURSUANT  TO 
M.G.L.  CHAPTER  211  ^3 

TO:   The  Justices  of  the  Supreme  Judicial  Court: 

Now  cones  the  Resolution  Trust  Corporation,  by  its 

attorneys,  and  respectfully  represents  as  follows: 

1.  The  Resolution  Trust  Corporation  ("RTC")  is  an 
instrumentality  of  the  United  States,  established 
pursuant  to  12  U.S.C.  S 14 4 la.   Among  other  powers 
conferred  by  law,  the  RTC  has  the  right  to  place 
federally  chartered  savings  and  loan  associations 
under  conservatorship  pursuant  to  12  U.S.C. 
1441a (b) (4) . 

2.  Confed  Savings  Bank  of  Lowell,  Massachusetts 
("Confed")  is  a  federally  chartered  savings  and  loan 
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association  which  was  placed  under  RTC  conservatorship 
on  December  13,  1990.   A  copy  of  the  Order  of 
Conservatorship  recorded  with  the  Middlesex  County 
Registry  of  Deeds  is  attached  hereto  as  Exhibit  A. 

3.  On  April  14,  1989,  Comfed,  certain  of  its  wholly  owned 
subsidiaries,  and  an  individual  loan  officer  were 
named  as  defendants  in  an  action  asserting  various 
lender  liability  claims  and  styled  Civil  Action  No. 
89-2424  Rhetta  Sweeney  et  al  vs.  Comfed  Savings  Bank 
et  al .  ("the  action") ,   The  action  was  brought  in 
advance  of  a  scheduled  foreclosure  of  the  plaintiffs' 
property  located  in  Hamilton,  Massachusetts.   The  case 
was  assigned  to  the  Honorable  Katherine  Liacos  Izzo, 
sitting  in  Middlesex  Superior  Court. 

4.  On  October  25,  1989,  Judge  Izzo  issued  a  preliminary 
injunction  enjoining  the  defendants  from  foreclosing 
on  the  property. 

5.  On  June  30,  1989,  Judge  Izzo  denied  all  motions  to 
dismiss  or  for  summary  judgment  and  on  January  30, 
1990  accelerated  the  case  for  trial. 

6.  Beginning  on  February  26,  1990,  the  case  was  tried 
before  a  jury  for  12  days.   The  jury  heard  claims 
asserting  fraud,  breach  of  contract,  interference  with 
advantageous  business  relations  and  intentional 
infliction  of  emotional  distress  and  a  counterclaim  on 
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a  Conunercial  Promissory  Note.   The  jury  was  given 
special  questions  respecting  all  these  claims.   Upon 
conclusion  of  the  trial,  the  jury  answered  all 
questions  favorably  for  defendant  Comfed  except  one 
respecting  a  claim  of  intentional  infliction  of 
emotional  distress  (Question  8) ,  finding  damages  in 
the  amount  of  $65,000.   Otherwise,  the  jury  determined 
that  Comfed  had  committed  no  fraud,  no  breach  of 
contract,  no  intentional  interference  and  that  the 
plaintiffs  were  indebted  to  Comfed  under  the 
Promissory  Note  and  that  Comfed  was  entitled  to  a 
judgment  against  plaintiffs  in  the  amount  of 
$2,069,580.33.   A  copy  of  the  jury  questions  and 
answers  is  attached  hereto  as  Exhibit  B. 
Judge  Izzo  reserved  to  herself  the  determination  of 
the  93A  claims  in  the  action,  which  claims  were  based 
upon  exactly  the  same  predicate  acts  and  evidence  as 
heard  by  the  jury. 

Following  the  RTC's  conservatorship  of  Comfed,  on 
January  11,  1991,  the  RTC  moved  to  be  substituted  as 
the  real  party  in  interest  in  the  action  and  in 
accordance  with  12  U.S.C.  §1441a(l) (2)  which  provides 
in  relevant  part  that  "the  [RTC]  be  substituted  as  a 
party  in  any  civil  action,  suit,  or  proceeding  to 
which  its  predecessor  in  interest  was  a  party  .  .  ." 
The  motion  to  substitute  was  allowed  by  the  Superior 
Court  (Sullivan,  J.)  on  January  11,  1991. 
-3- 
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9.  On  January  11,  1991,  the  RTC  removed  the  action  to  the 
United  States  District  Court,  District  of 
Massachusetts.   Copies  of  the  Notice  of  Removal  were 
duly  filed  with  the  Superior  Court  on  January  11,  1991 
and  a  separate  copy  was  transmitted  to  Judge  Izzo. 
(McCarthy  Affidavit,  ?5  2-3,  attached  and  incorporated 
herein  as  Exhibit  C.) 

10.  The  RTC's  removal  of  the  action  is  a  matter  of  right 
under  applicable  federal  law,  12  U.S.C.  1441(a) (1) (3) , 
and  the  filing  of  a  copy  of  the  Notice  of  Removal 
absolutely  and  conclusively  ousts  the  state  court  of 
jurisdiction.  28  U.S.C.  §  1446(d);  Garden  Homes  v. 
District  Court  of  Somerville.  336  Mass.  432,  146 
N.E.2d  372,  374  (1957);  Hvde  Park  Partners,  L.P.  v. 
Connolly.  839  F.2d  837,  841-842  (1st  Cir,  1988). 

11.  On  January  11  and  14,  1991,  the  Superior  Court  was 
twice  advised  of  the  removal  of  the  action.   Exhibit 
C,  McCarthy  Affidavit,  If  4,  6.)   On  January  24,  1991, 
the  plaintiff  wrote  to  officials  at  the  RTC 
complaining  about  the  removal.   (Exhibit  D)   She  sent 
copies  of  her  letter  to  the  Superior  Court  Trial  Judge 
and  the  Chief  Justice  of  the  Supreme  Judicial  Court. 
By  January  30,  1991,  the  docket  was  certified  by  the 
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clerk  for  the  Middlesex  Superior  Court  and  the  record 
transmitted  to  the  undersigned  RTC  counsel  for 
delivery  to  the  United  States  District  Court.   The 
last  entry  on  the  certified  docket  pertained  to  the 
removal . 

12.  On  January  31,  1991,  more  than  two  weeks  after 
removal,  the  Superior  Court  Clerk  was  directed  by  the 
trial  judge,  through  her  clerk,  to  docket  and  include 
in  the  record  "certain  findings  of  fact"  and 
"conclusions  of  law"  respecting  the  Ch.  93A  claims  in 
the  action  and  other  orders  on  pending  motions  (the 
"post  removal  papers") .   This  direction  was  made  by 
the  Court  notwithstanding  the  acknowledged  fact  that 
the  action  had  already  been  removed  to  federal  court 
and  was  no  longer  pending  in  the  Superior  Court. 

13.  The  Superior  Court  had  no  jurisdiction  to  proceed 
further  after  January  11,  1991,  when  a  copy  of  the 
notice  of  removal  of  the  action  to  federal  court  was 
filed  with  the  Superior  Court.   28  U.S.C.  §  1446(d); 
Garden  Homes  v.  District  Court  of  Sommerville.  336 
Mass.  432,  146  N.E.2d  372,  374  (1957);  Hvde  Park 
Partners.  L.P.  v.  Connolly.  839  F.2d  837,  841-842  (1st 
Cir.  1988). 
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14.  The  Superior  Court,  apparently  with  full  knowledge  of 
the  procedural  circumstances,  has  acted  entirely 
beyond  its  jurisdiction  under  circumstances  where 
relief  from  this  Court  is  now  necessary  and  essential. 
Ashley  v.  Three  Justices  of  Superior  Court.  228  Mass. 
63,  82  116  n.E.  961(la);  Goulis  v.  Stone.  246  Mass. 
140  N.E.  294  (1923) ;  Cronin  v.  Justices  of  Superior 
Court.  253  Mass.  182,  148  N.E.  373  (1925). 

15.  The  January  31,  1991  papers  are  not  proper  orders  or 
official  actions  of  the  Superior  Court  and  are  not 
within  the  scope  of  judicial  authority.   If  disclosed 
or  circulated,  the  post  removal  papers  will  needlessly 
prejudice  and  injure  the  rights  of  the  RTC,  together 
with  the  interests  of  other  third  parties  or  witnesses 
whose  testimony  or  credibility  is  discussed  in  the 
papers. 

WHEREFORE,  the  RTC  prays: 

1.  For  the  entry  of  an  order  directing  that  such  post 
removal  papers  and  all  copies  thereof  be  impounded  in 
accordance  with  Trial  Court  Rule  VIII,  as  made 
applicable  by  Rule  1:15  of  this  Court; 

2.  That  the  Clerk  for  the  Superior  Court  for  Middlesex 
County  be  directed  to  receive  and  retain  the  impounded 
post  removal  papers  and  all  copies  thereof  and  to 
promptly  destroy  the  same. 
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3.    For  such  other  and  further  relief  as  may  be  just  and 
proper. 


JOHN  D.  HANIFY,  BBO#  219880 
DANIEL  J.  LYNE,  BBO#  309290 

HANIFY  ft  KING 
Professional  Corporation 
100  Franklin  Street 
Boston,  MA   02110 
(617)  423-0400 


DATED: 


HAN1496 


-7- 


458 


Hanify  &  King 

P»orr5S10>AL  CORPORATION 

Counsellors  at  Law 
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lOO    FraSKLIS    SlHtET 

Boston.  M  assac  h  l  sutts  oaii 

Telephone  (oit)  .»23-o-»oo 

Telefax  («tr)  423-o4ee 


February   6,    1991 


BY   HAND 

Douglas  Wilkins,  Esq. 
Attorney  General's  Office 
One  Ashburton  Place 
Boston,  MA  02108 

John  Montgor.ery,  Esq. 

First  Assistant  Attorney  General 

Attorney  General's  Office 

One  Ashburton  Place 

Boston,  MA  02108 

RE :   RTC 

VS.   SUPERIOR  COURT  DEPARTMENT  OF  THE  TRIAL  COURT 
FOR  MIDDLESEX  COUNTY 

Gentler-.en: 

Enclosed  please  find  a  letter  which  was  hand  delivered  to 
the  clerk  of  the  Middlesex  Superior  Court  today.   I  felt  it  was 
important  to  provide  him  with  some  writing  stating  the  RTC's 
position  with  respect  to  post-removal  findings  and  orders 
issued  by  the  Middlesex  Superior  Court  in  a  case  styled 
Sveenev.  et  al  vs.  RTC.  Civil  Action  No.  89-2424. 

I  enclose  a  draft  of  a  possible  petition  to  the  Supreme 
Judicial  Court  under  Ch.  211,  S3.   We  are  presently  unsure  as 
to  whether  or  not  we  will  file  such  a  petition  in  that  Court  or 
seek  ec[uivalent  relief  before  Judge  Steadman  in  the  Superior 
Court. 
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<^  Montgomery ^i^tsq  'SB^ 

Tuglas   Wilkins,    Esq. 
'February   6,    1991 
Page   2 


w^. 


Obviously,  we  would  hope  not  to  have  to  commence  any 
litigation  to  protect  the  RTC's  interests  in  this  natter.   I  am 
hopeful  that,  as  counsel  for  the  Court,  your  review  of  the  law 
night  pronote  a  non-adversarial  resolution  of  this  natter.   I 
would  be  pleased  to  neet  with  you  at  your  earliest  convenience. 

Sincerely, 

^ohn  D.  Hani^ 

JDH:ned 
HA.V1502 

Enclosures 
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Hakify  &  King 

rperiiaioaALroii*«ii^Tioi> 
COUNSEtlORS  AT  Law 


jMMmM  CoTMi  Kiro 
joaM  D.  Eurirv 
Ra*ou>  B.  MramT 
Oavib  LSI  Ev&yt 
Pakicl  J.  Ln>t 
B*iiBAa«  Wioi:<iK  Priii»!4 
Cc**aD  P.  RiCMin 

JOAM  N.  FltMST 

David  M.  KcCaiitmv 
Dufiti  H.  PArrAiAKoo 
Ka«a  L.  TaoaKTOx 
Atnf  H.  Cauxcaiiat 
latin  !(■  Coos 
lUa*  H.  LccciOLA 
Paiur  C.  SiiviaMA.* 

PATaieU  BBAMAJiTt  Oakt 


too  Fa^MKiix  StuCKT 
Bo«TOH,  KACtACMVf  tTTf  oaiio 

TCLCPMOfE  (air)  ««3>0«00 

TcLiPAX  (air)  4a3-oAae 


February  8,   1991 


^,:^-;- 


By  Han(3 


Robert  J.  Smith,  Jr.,  Clerk/Magistrate 
Onite<J  states  District  Court 

for  the  District  of  Massachusetts 
U.S.  Post  Office  and  Court  House 
Boston,  HA  02109 


M^^ 


KB:   RHBTTA  B.  SHBOnST,  et  al.  V.  RBSOLOTIOI  TROST 
CORPORATIOR,  «t  al. 
Dnited  States  District  Coort  C.&.  No,  91-10098in> 

Dear  Sir/Madam: 

Delivered  to  you  today  for  filing  pursuant  to  Local  Rule 
Sl.lO.)  are  the  fsllcwing  materials  cttair.ec  frcm  Middlesex 
Superior  Court,  comprising  the  complete  record  in  the 
above-captioned  case.   Also  included  are  a  certified  docket 
sheet  and  notice  of  removal. 

Thank  you. for  your  attention  to  this  natter. 

ri^^erely/ 


KNL:dmc 

Enclosures 

640LaC 


I  HEREBY  ATTEST  AND  CERTIFY  Oi  fS^ '^  •^"  ^/  A^ 
THAT  THE  POREOOING  DOCUMENT  IS  A  FULL.  TRUE  '  ''^ 
AND  CORRECT  COPY  OF  THE  OBlGlNAi.  ON  FILE 
m  MY  OFFICE  AND  IN  MY  LEQAL  CUSTODY. 

ROSERT  J.  SMITH.  JR. 

CLEeK,  U.S,^TRICT  COURT 

OlgT^iCP<5f  fcWSSACHUSETTS 

.Deputy 


f\ 
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Hani  FY  &  King 

Counsellors  at  Law 


lOO  Franklin  Stheet 

Boston.  >!  ass*chi  sltts.  ojut 

Telephone  (oi7|  <j3-o4oo 

Telefax  (oir)  asn-ojee 


February    25,    1991 


BV    HJ^ND 

Edward  J.  Sullivan,  Clerk 

Middlesex  Superior  Court 

Civil  Clerk's  Office 

40  Thorndike  Street 

East  Cambridge,  Massachusetts  02141 

RE:     POST    RJEHOVAL   PAPERS 

Dear  Mr.  Sullivan: 

I  have  two  recent  nsessages  from  Bill  Johnston  which  request 
that  I  return  original  papers  issued  by  Judge  Izzo  and  given  to 
us  after  the  docket  and  record  were  certified  and  well  after 
removal  of  this  case. 

It  appears  that  with  respect  to  such  matters  the  Attorney 
General  acts  on  behalf  of  the  Court.   I  contacted,  as  you  know, 
the  Attorney  General's  office  and  shared  with  Mr.  Luis  Lavin, 
an  Assistant  Attorney  General,  the  case  law  and  authority  which 
speaks  to  the  effect  of  actions  taken  by  a  state  court  after 
removal.   I  advised  Mr.  Lavin  of  our  intention  to  seek 
correction  of  the  situation  by  some  appropriate  procedural 
vehicle.   He  asked  me  to  await  any  such  action  until  he  had  an 
opportunity  to  confer  with  his  client.   Specifically,  he 
promised  to  be  in  touch  with  me  by  Friday,  February  22,  1991. 
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^/tdward  J.  Sullivan 
February  25,  1991 
Page  2 

Mr.  Lavin  and  I  spoke  last  Friday.   He  indicated  that  I  and 
the  parties  I  represent  should  now  take  whatever  action  I 
deemed  appropriate  and  that  was  all  he  could  say  on  behalf  of 
the  court.   He  did  offer  that  the  federal  court,  which  now  has 
jurisdiction  over  the  action,  may  be  the  appropriate  forum. 
Our  research  confirms  that  the  federal  court  not  only  has 
jurisdiction  to  expunge  such  records  but  also  to  enjoin  any 
further  proceedings  by  the  state  court.   We  have  filed  motions 
today  seeking  such  relief,  identifying  the  papers  involved  and 
requesting  an  order  impounding  them.   In  short,  in  view  of  Mr. 
Lavin's  response  on  Friday,  we  are  putting  the  matter  before 
the  federal  court  for  determination.   I  should  also  note  that 
the  post  renoval  docket  sheet  which  Judge  Izzo  directed  you  to 
transnit  has  today,  through  plaintiffs'  counsel,  been  delivered 
to  the  Boston  Globe.   1  rer.ain  concerned  that  such  publication, 
under  circumstances  where  there  was  no  jurisdiction,  does  not 
constitute  privileged  activity. 

If  there  is  any  further  conmunication  to  take  place  between 
your  office,  as  an  intermediary  of  the  court,  and  me  or  my 
clients,  I  respectfully  suggest  that  it  occur  through  the  good 
offices  of  Mr.  Lavin,  who  indicated  that  he  will  continue  to 
represent  the  court  in  this  matter. 

I  trust  this  is  responsive  to  Mr.  Johnston's  recent  calls. 


Sincerely, 
^ -'John  D.  Hanify 


JDHined 
HAN1S38 

cc:   Luis  Lavi_p,  Esq.  (By  Hand) 
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UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF  MASSACHUSETTS 


RHETTA  B.  SWEENEY 
INDIVIDUALLY,  and  as  TRUSTEE 
OF  THE  MAPLE  LEAF  REALTY 
TRUST  and  of  the  CANADIAN 
REALTY  TRUST;  and  JOHN 
SWEENEY 


Plaintiffs 


V. 


RESOLUTION  TRUST  CORPORATION 
In  its  capacity  as 
Conservator  of  COMFED  SAVINGS 
BANK,  COMFED  MORTGAGE  COMPANY 
INC.,  COMFED  ADVISORY  COMPANY 
INC.  and  DENNIS  FUREY, 

Defendants 


CIVIL  ACTION  NO.  91-10098WD 


MOTION  TO  REMAND 

Comes  now  the  plaintiffs,  by  their  attorneys,  and  move  that 
this  Honorable  Court  remand  the  above  case  to  the  Superior  Court 
for  the  Commonwealth  of  Massachusetts  at  Middlesex. 

The  grounds  therefor  will  be  more  specifically  set  forth  in 
a  memorandum  to  be  submitted  in  support  of  this  motion. 

The  undersigned  further  requests  that  the  Court  set  a  time 
for  the  submission  of  such  memorand\im  and  replies  thereto  which 
would  provide  sufficient  opportunity  to  thoroughly  research  and 
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brief  these  complicated  issues. 


RHETTA  B.  SWEENEY,  INDIVIDUALLY 
and  as  TRUSTEE  OF  THE  MAPLE  LEAF 
REALTY  TRUST  and  of  THE  CANADIAN 
REALTY  TRUST,  and  JOHN  SWEENEY 

THE  PLAINTIFFS 

By  their  attorney 


UM 


U^ 


(Robert  M.  ^Rxelroc^ 
Axelrod,  Lanzoni/&  Teague 
P.O.  Box  2455    ' 
Meriden,  CT   06450 
(203)  238-0808  ^ 

Christopher  Weld,  Jr. 
One  Boston  Place 
Suite  3650 
Boston,  MA  02108 
(617)  720-2626 

DATED:   February  28,  1991 

CERTIFICATE  OF  SERVICE 

I,  Robert  M.  Axelrod,  do  hereby  certify  that  a  copy  of  the 

foregoing  Motion  has  been  hand  delivered  to  all  counsel  of  record 

on  the  1st  day  of  March,  1991.     / 


9^obert  M.  Axelrod 
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UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF  MASSACHUSETTS 


CA-91-10098-WD 


RHETTA  B.  SWEENEY, 
Individually  and  as  Trustee 
of  the  Maple  Leaf  Realty 
Trust  and  of  the  Canadian 
Realty  Trust  AND 
JOHN  SWEENEY 

Plaintiff 

VERSUS 

RESOLUTION  TRUST  CORPORATION 
ir,  its  capacity  as  Conservator 
of  Cor.Fed  Savings  Bank,  Coir.Fed 
"crtgage  Co-pany,  Inc.,  Corfed 
Advisory  Corpany,  Inc.,  and 
Dennis  F^rey 

Defendant 


BEFORE  THE  HONORABLE  DOUGLAS  P.  WOODLOCK 

U;C-1TED  STATES  DISTRICT  COURT  JUDGE 

HEA.RING 

K.i_RCH  1,  1991 

A.F?E.iR.ANCES: 

CHRISTOPHER  WELD,  JR.,  28  State  Street, 
Suite  1810,  Boston,  Massachusetts  02108 
on  behalf  of  the  Plaintiffs 

ROBERT  AXELROD,  ESQ.,  Axelrod,  Lanzoni  (  Teague, 
204  E.  Main  Street,  Meriden,  CT   06450,  on 
behalf  of  the  Plaintiffs 

JOHN  D.  HANI FY,  ESQ.  AND  DAVID  LEE  EVANS,  ESQ. 
Hanify  i   King,  100  Franklin  Street,  Boston, 
Massachusetts  02110,  on  behalf  of  the  Defendants 
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MATTHEW  H.  FEINBERG,  ESQ.,  Segal  &  Feinberg, 
210  Commercial  Street,  Boston,  Massachusetts 
02109,  on  behalf  of  the  Defendants 


WILLIAM  LEE,  Attorney  General's  Office, 
One  Ashburton  Place,  Boston,  Massachusetts 
02108 


Courtroom  No.  8  -  2nd  Floor 
Post  Office  &  Courthouse  Bldg, 
Boston,  Massachusetts  02109 
9:15A.M.  -9:55A.M. 


Par.ela  R.  Owens  -  Official  Court  Reporter 

204  Post  Office  &f  Courthouse  Building 

Boston,  Massachusetts   02109 


Method  of  Reporting:   Coitiputer-Aided  Transcription 
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CA-91-10098-WD 

THE  COUKT:   I'm  afraid  after  reviewing  the 
papers  wore  carefully  last  night  that  I  have  a  threshold 
probler.,  a  question  here  that  I  think  may  merit  my  recusal 
frcr  the  case. 

The  plaintiffs  are  residents  of  a  nearby  town 
to  the  one  where  I  live.   As  a  matter  of  fact,  the 
Plaintiff  John  Sweeney  --  who  may  or  may  rot  recall  this 
--  showed  r.e  great  kindness  when  he  recor.rended  me  for  a 
cc-r.try  club  to  which  my  fari'y  thereafter  belonged  but 
frcr  which  I  hcve  had  to  resign  as  a  result  of  ry  going  on 
tr.6  tench.   And  I,  as  a  c : -.sequence ,  have  had  social 
ccrtact  or  encounters  --  although  not  extensive  ones  -- 
with  the  plaintiffs  here.   It  has  been  my  practice  generally 
when  confronted -with  personal  relationships  like  that  -- 
ever,  attenuated  cnes  --  to  recuse  myself. 

Of  course,  I  suppose  I  should  note  I  also  have 
had  professional  relationships  with  Mr.  Kanify,  with  whom 
I  served  in  the  United  States  Attorney's  Office,  and,  in 
fact,  with  Mr.  King  with  whom  I  had  some  dealings  in 
Georgetown  alumni  matters.   And  I  note  there  was  the  case 
of  Francis  Bacon  who  used  to  accept  bribes  from  both  sides 
and  consequently  thought  himself  impartial.   But  I  don't 
think  that's  the  proper  way  to  resolve  this  kind  of  thing. 

So,  I  state  that  at  the  outset.   Nevertheless, 
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1  there  are  sone  pressing  matters  that  arise  here.   And  if 

2  they  need  inmediate  attention  or,  at  least,  channeling  to 

3  get  them  resolved,  I  think  at  least  I  should  hear  the 

4  parties  on  that  issue.   I  am  not  presenting  you  with  the 

5  opportunity  to  dissuade  me  from  what  I  think  is  my 

6  intention,  but  simply  to  expedite  matters  in  a  very 

7  peculiar  set  of  circumstances  as  best  I  can  read  these 

S  j  papers.   So,  you  will  absorb  that  piece  of  inforr.ation. 

5  I  A-c  let  re  cet  just  scr.e  facts, 
j 

iO  '  Wr.at  IS  the  present  status  of  the  capers  in 

11  I  ]':izlese>:    court?   what's  there? 

12  j  ■■'.=..  AXELrOD:   Your  i-'onor  please,  it's  r.y 

13  :  ur.oerstar.dmg  the  c.-.ly  iters  existing  in  the  Xiddlesex 
i;  Courthouse  at  this  tine  are  the  docket  sheet  and  the 

15  !  ccrolaint.   There  are  no  other  items  in  the  Middlesex 

I 
I 

1£  I  Courthouse. 

I 
17  THE  COURT:   Kr .  Kanify? 

IS  KF,.  HANI  FY:   Your  Honor,  that  was  my 

19  understanding,  too,  until  this  morning  when  counsel  filed 

20  as  an  attachment  to  his  opposition  an  unsigned  copy  of  the 

21  post  removal  papers  which  I  assume  must  have  come  from  the 

22  Middlesex  Superior  Court.   So,  I  guess  there  are  copies  of 

23  these  papers  that  — 

24  THE  COURT:   Well,  what  1  guess  I  don't 

25  understand  is  why  doesn't  Middlesex  Court  have  these 
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1  papers,  the  original  of  these  papers?   The  only  way  that 

2  papers  get  over  here  on  removal  is  certified  copies  or  a 

3  writ  of  certiorari  is  issued  by  the  Court.   I'm  not  aware 

4  that  a  writ  was  issued  here,  so,  consequently,  we 

5  shouldn't  have  the  original  papers. 

6  MR.  HANIFY:   Your  Honor,  that  currently  is  not 

7  the  procedure  that  is  now  in  effect  with  the  Clerk's 
6  Office  in  r-'.ddlesex  and  perhaps  in  other  counties.   I 

5  doTi't  know.   The  process  apparently  is  that  because  of  the 

10  burden  the  Clerk's  Office  is  experiencing,  they  generally 

11  with  respect  to  •  sr.oval  cases  asser.ble  the  original  file 

12  ar.d  call  counsel  who  has  filed  the  rer.oval  and  alert  him 

13  cr  her  that  the  papers  are  here  and  should  be  delivered  to 

14  the  federal  court.   I  don't  think  they  keep  copies.   And 

15  they  dcr.'t  --  the  tir.e  they  spend  is  spent  in  assembling 

16  the  record  cr  the  papers  in  some  organized  fashion.   And 

17  that's  the  r.snner  in  which  they  cane  to  us. 

18  MP.  A,\ELROD:   If  Your  Honor  please,  1  dispute 

19  that  statersent. 

20  THE  COURT:   Well,  what  do  you  understand  to  be 

21  the  status  of  the  file  in  Middlesex  right  now? 

22  MR.  AXELROD:   If  your  Honor  please,  if  I  aay 

23  refrain  from  answering  Your  Honor's  question  for  the 

24  nonent  to  an  apologize  to  the  Court.   I  an  not  admitted  to 

25  this  District.  Mr.  Weld  has  filed  on  my  behalf  a  motion 
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to  admit. 

THE  COURT:   Well,  without  any  objection  fron  any 
of  the  parties,  I  assume,  I  will  allow  you  to  be  heard 
for  purposes  of  this  hearing. 

MR.  AXELROD:   Thank  you,  Your  Honor. 

It  is  r.y  understanding,  Your  Honor,  that  the 
Clerk  in  Middlesex  does  not  routinely  give  out  the 
original  documents  and  does  not  do  so  ordinarily  under  any 
circur.stances.   The  Clerk's  Office  gave  out  the  original 
dccurents  in  this  case  because  they  were  voloriincus  and  I 
have  been  unable  to  determine  the  identity  of  the  cTerk 
vhc  undertook  to  give  out  those  original  docu-ents.   The 
individuals  in  charge  of  the  Clerk's  Office  in  Middlesex 
cave  the  original  docu-ents  --  they  are  the  subject  of  my 
rotion  of  whether  or  not  they  should  have  been  taken. 
They  are  not  routinely  taken  at  all.   It's  the  subject  of 
one  of  this  motion  of  whether  they  should  have  ever  been 
in  the  possession  of  the  defendants  and  that  is  something 
I  assume  Your  Honor  will  take  up  or  some  other  judge  will 
take  up  in  the  normal  course. 

THE  COURT:   Well,  let  me   just  back  away  from  it 
a  bit  because  this  whole  issue  of  dealing  with  a  major 
influx  of  paper  in  FDIC/RTC  cases  has  come  to  the  Court's 
attention  recently  —  that  entire  grouping  of  cases.  And 
we  have  in  the  case  of  Bank  of  New  England  established 
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1  special  orders  that  say  the  papers  stay  where  they  are. 

2  We  assure  the  papers  stay  over  in  state  court.   Counsel 

3  need  only  file  the  complaint  —  I  think  the  complaint  and 
A  the  certified  docket  sheet  —  and  then  counsel  will  file 

5  whatever  additional  papers  they  want  with  their  own 

6  certification  rainly  because  it  costs  a  lot.   It's  a 

7  burden  on  the  state  courts  and  costs  a  lot  for  the  moving 

8  psrty  to  .-a>;e  copies  in  cases  like  this  that  had 
S  voluri.iojs  papers. 

10  I'r.  not  sure  that  anybody  has  really  addressed 

11  t.^ese  larger  issues.   But  isn't  the  issue  of  what  the 

12  yidijesex  Superior  Court  >;oeps  ultimately  their  problem 

13  a.-.d  net  curs?   Ar.d  I  don't  want  to  shift  the  burden.   But, 

14  isn't  that  really  what  --  that  they  have  to  keep  their  own 

15  house  ir.  crder.and  we'll  keep  our  house  in  order? 

16  KH.  AXELPOD:   Well,  if  Your  Honor  please,  if  I 

17  ray  respo.id  to  the  question  of  the  origination  of  the 

18  judgment  and  the  rulings  on  the  motion  of  Judge  Izzo 

19  What  we  have  attached.  Your  Honor  please,  is  an  initialed 

20  copy.   And  as  our  memorandum  will  reflect,  the  original  of 

21  the  judgment  and  the  original  of  Judge  Izzo's  ruling  on 

2  2  the  motion  which  apparently  was  signed  on  January  30th  and 

23  the  docket  sheet  reflects  a  removal  on  January  30th.   I 

24  know  that  the  court  papers  reflect  a  removal  —  or  Mr. 

25  Hanify's  motions  reflect  a  removal  —  on  January  11th  that 
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the  docket  sheet  which  we  have  attached  -- 

THE  COURT:    Well,  it's  a  Superior  Court  docket 
sheet.   In  this  case,  the  removal  was  effective,  I  gather 
--  it's  not  sonething  I  have  studied  very  closely  --  but  I 
gather  that  the  renoval  was  effective  as  of  January  11th 
--  that  is,  when  they  filed  the  notice  of  removal  in  this 
Court . 

KR.    AXELROD:   I'r.  not  certain  of  that.  Your 
Hcr.or.   But,  nevertheless,   what  occurred  is  that  for 
reascns  unknown,  the  Clerk's  Office  sent  the  original 
r"i  lines  of  Judge  I220  to  Kr.  Kanify.   And  the  Clerk's 
Office  has  been  pursuing  a  return  of  these  docurents  fron 
hi-  since  that  tire.   The  Clerk's  Office  has  informed  me 
that  Judge  Izzo  ordered  then  to  order  hin  to  return  the 
original  docurents.   Ke  cane  into  possession,  as  I 
ur.derstand  it,  on  or  about  January  3ist  and  the  existence 
of  these  docurents  was  unknown  to  r.e  or  to  my   clients  or 
to  Kr.  Weld  until  February  25th. 

THE  COURT:   You  mean  the  existence  of  the 
findings  and  conclusions? 

MR.  AXELROD:  The  very  existence,  if  Your  Honor 
please.   Mr.  Kanify  was  in  communication  with  the  Clerk's 
Office  and  wrote  to  the  Clerk's  Office  on  this  subject, 
which  is  Exhibit  Number  1  of  our  neroorandun  in  opposition 
to  his  letter  to  the  Clerk's  Office.   But  we  did  not  get 
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1  copies  of  any  of  that  or  have  any  notice  of  what  was 

2  transpiring.   Apparently,  what  occurred  is  that  Judge  Izzo 

3  was  informed  of  Mr.  Hanify's  refusal  to  return  the 

A  original  documents  and  the  clerk  did  not  have  any  copies. 

5  Judge  Izzo  then  directed  the  Clerk's  Office  to  mail  to  all 

6  of  us  the  docket  sheet  which  reflected  the  fact  that  a 

7  judgr.ent  had  been  rendered  and  entered.   When  that 

8  occurred,  we  began  to  r.ake  phone  calls  to  find  out  what 
5  had  ha;:pened.   The  Clerk's  Cffice  had  no  copies  of  the 

10  jjrgr.ent  and,  as  a  co.-.sequence.  Judge  Izzo  called  each  of 

M  us  end  d: sser ir.atei  her  existing  copy  to  all  of  us. 

12  i  And  to  'he  best  of  r.y  krowledge,  there  is  still 

13  I    not  a  -jczqr-er.'i    and  a  ruling  of  Judge  Izzo  in  possession  of 

14  the  I-:iddiesex  Superior  Court  unless  Judge  Izzo  also  filed 

15  I   cr.e  at  that  tis.e  or  a  new  one  at  that  time  or  sent  one 

16  ever  at  that  tire. 

17  Incidentally,  I  should  tell  Your  Honor  that  we 

18  have  bee.n.  in  possession  of  the  judgment  in  this  case  and 
IS  of  the  rulings  since  February  25th.   And  that  judgment,  by 

20  the  way,  has  never  been  filed  in  this  Court.   No  papers 

21  after  January  11th  have  been  filed  with  this  Court  at  all. 

22  And  the  judgment  has  been  disseainated  by  our  clients  and 

23  by  ourselves  to  many  interested  parties.   So,  the  issue  of 

24  impoundment,  I  suggest,  Your  Honor,  is  a  moot  issue, 

2  5  anyway.   There  is  nothing  to  impound.   The  judgment  has 
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been  widely  circulated  and  -- 

THE  COURT:   Well,  there  are  all  sorts  of  layers 
to  this.   The  contention  is  nade  that  the  Middlesex 
Superior  Court  was  without  power  to  issue  those  papers. 
That's,  I  suppose,  a  ir.atter  for  Middlesex  Court  in  some 
sense  to  deal  with.   There's  a  second  level  issue  of  what 
properly  should  be  the  file  in  this  Court.   Ordinarily  -- 
I  say  ordinarily  --  without  ever  having  to  confront 
so.-.ething  like  this  before,  th-'se  papers  are  --  the  power 
of  the  state  court  ends  as  soon  as  the  notice  of  rer.oval 
is  filed  and  it  doesn't  cone  back.   And  so,  at  least  on 
its  face,  what  the  defendants  style  as  the  post -removal 


13     cocu-ents  are  not  properly  part  of  the  file  in  this  Court. 
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B-t  I  have  --  yesterday,  when  Mrs.  Robbins  was  setting 
this  thing  down  for  a  hearing,  I  directed  that  they  be 
provided  by  endorsing  the  notion  to  irpound  with  a 
procedural  order  which  obviously  you  haven't  received 
as  yet.   The  procedural  order  provides  that  the  defendants 
are  required  to  subr.it  the  post-renoval  papers  under  seal 
and  permit  the  Court  to  make  an  informed  judgment  on  its 
motion,  such  submission  to  be  without  prejudice  to  the 
defendants'  contentions  that  such  papers  should  be 
expunged.   And,  as  a  consequence,  there  was  delivered  by 
defendants'  counsel  a  sealed  document  —  a  sealed  en'velope 
—  styled  post-removal  papers  issued  by  the  state  court 
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1  and  subject  to  defendants'  motion  to  impound  and  they 

2  consist  of  this  additional  page  of  the  docket  sheet  copy, 

3  a  copy  of  the  findings  of  fact  and  rulings  issued  by  Judge 

4  Izzo,  and  a  copy  of  the  opinion  and  order  on  post-trial 

5  and  post- judgment  motions.   And,  so,  they're  now  part  of 

6  the  file  of  the  Court.   I  think  they're  relevant  to 

7  anything  the  Court  does.   And  in  light  of  this,  then,  we 

8  have  to  address  the  larger  question  of  whether  or  not 

9  expur.cerent  is  an  appropriate  reredy. 

10  Frar.kly,  I  don't  know  if  I  understand  now  that 

11  there  is  an  irr.ediacy  to  dealing  with  this  issue,  is 

12  there? 

I 

13  KR.  WELD:   Your  Honor,  ir.y  nane  is  Christopher 

14  Weld.   I  represent  the  plaintiffs.   I  would  suggest  there 

15  is  no  i-reiiacy.-.   In  fact,  the  decision  has  been 

16  cisser inated .   If  the  defendants  had  felt  sufficiently 

17  strongly  about  this  issue,  I  suggest,  Your  Honor,  that  the 
IS  motion  should  have  been  made  on  January  31  before  this 

19  Court  with  notice  to  counsel  to  appear  and  be  heard. 

20  THE  COURT:   Yes.   That  may  or  may  not  be,  but 

21  that's  part  of  it. 

2  2  MR.  WELD:   The  bottom  line  is  — 

2  3  THE  COURT:   But  let  ne  just  —  let  me   just  cut 

2  4  through  or  try  to  cut  through  that.   I  see  the  motions  for 

25  sanctions  and  all  of  that.   But  1  guess  —  because  I 
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concern  nyself  here  on  a  limited  writ  --  is  there  a  need 
for  sone  sort  of  ir.r.ediate  decision-r.aking  on  this?  That 
is,  I  have  had  subritted  to  me  something  under  seal 
properly  submitted  under  Local  Rule  72.   I  would  be 
inclined  to  leave  things  as  they  are  for  the  next  Judge 
who  draws  this  case  to  take  them  up  unless  somebody  is 
asking  me  to  rake  a  prcirpt  ruling  and  unseal  these  things 
and  disal  with  this  issue  here.   I  don't  hear  you  doing 
that.   It  doesn't  strike  me  that  there  is  any  particular 
need  c,  behalf  of  your  clients  to  press  that  issue  right 

!-'K.  K'L!;:   No,  Your  Honor.   And,  in  fact,  we 
filed  a  r.cticn  for  continuance. 

THE  CCl"?":    Yes. 

MS.  WELD:    Ke  haven't  had  adequate  time  to 
respond  to  the  underlying  m.otions.   But  we  do  have  a  copy 
of  the  decision.   It's  not  signed.   It's  initialed.   We 
dc.-.'t  have  the  sealed  papers  and  we're  not  requesting 
copies  of  the  sealed  papers. 

THE  COURT:   All  I'm  —  I  guess  all  I'm  concerned 
about  is  the  integrity  of  the  Court's  files  and  the  way  in 
which  we  treat  our  papers.   Everybody  appears  to  treat 
their  papers  differently  here,  all  various  decision-makers 
in  this  enterprise.   So  I  will  not  act  on  the  motion  to 
expunge.   I  will  leave  the  papers  as  they  are. 
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1  Mr.  Hanify's  filing  will  be  considered  under 

2  seal  pending  a  full  motion  or  a  full  resolution  of  the 

3  issue  by  the  judge  to  whom  this  is  ultimately  assigned. 

4  Now,  there  is,  however,  this  issue  about  whether 

5  or  not  the  RTC  is  still  conservator.   What's  the  story  on 

6  that? 

7  MR.  KANIFY:   Your  Honor,  on  February  1,  well 
6  after  the  reroval,  there  was  yet  another  change  in  the 

9  structure  of  the  RTC's  intorest  in  COi'.FED.   A  receivership 

IC  '^as  created  which  received  the  liabilities  and  a  new  bank 

11  was  created  by  the  RTC,  which  also  went  under  cor.serva- 

12  torship  which  received  certain  assets. 

13  We're  in  the  process  of  filing  another  notice 

14  identifying  which  of  those  entities  are  now  stepping  into 

15  the  shoes  of  the  RTC  as  conservator,  but  the  sare  issues 

16  re-ain. 

17  TKI  COURT:   So,  the  idea  is  that  they're  still 
16  under  the  FIRREA  removal? 

19  MR.  WELD:   Yes,  Your  Honor.   They  have  gone 

20  through  a  further  FIRREA  gyration  basically. 

21  THE  COURT:   Now,  the  issue  is  raised  —  and 

22  obviously  I've  looked  at  the  statute,  although  I'm  not 

23  sure  I  understand  it  fully  in  this  context  —  that  this  is 

24  a  case  that  in  its  removal  belongs  to  the  District  of 

25  Columbia  District  Court  because  it  does  not  arise  out  of 
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the  activities  of  RTC  directly  --  that  is,  the  underlying 
clair.s  don't  arise  out  of  RTC  activity. 

Is  there  any  case  law,  anything  on  that? 

MR.  HANIFY:   I  think  there  is.  Your  Honor.   And 
ve  would  be  pleased  to  supply  it  to  the  Court. 

THE  COURT:   Well,  1  think  obviously  you're  going 
to  have  to  respond  ultinately  to  pleadings  that  are 
su'oritted  here  by  the  plaintiff  regarding  opposition  to 
re.-cval  and  they'll  have  adequate  tixe  to  do  it. 

There  is  the  separate  issue  of  whether  or  not 
the  rercval  is  applicable  to  what  are  in  theory,  ar.yway, 
zer.d'zr.t    parties:   everyone  --  ether  than  the  tank  itself 
--  the  RTC  and  the  bank.   Do  yow  have  a  position  on  that? 

KR.  HA.'.'IFY:   There  is  case  law,  Your  Honor,  also 
--  and  it's  fair-ly  recent  --  frcz;  at  least  one  district 
that  I'r.  aware  of  and  I  think  there  are  others  that  have 
been  recently  reported  that  indicate  subsidiaries  of 
RTC-controled  entities  enjoy  the  benefit  of  FIRJ^EA  and  -- 

THE  COURT:   What  about  Kr.  Furey? 

MB.  HANIFY:   Mr.  Furey  is  essentially  at  this 
point  a  nominal  party  in  that  the  remaining  claim  against 
him  —  the  remaining  claim,  which  is  a  93A  claim,  is  not 
against  him.   And  I  think  that  the  removal  works  to  remove 
the  case,  not  to  remove  discreet  parties.   It  removes  the 
whole  action  to  the  federal  court.   And  it  seems  to  me 
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that's  the  way  it  operates  in  any  event.   And  in  his  case, 
he  should  properly  be  dismissed  at  some  early  stage 
because,  for  all  practical  purposes,  the  case  is  over  as 
to  him. 

THE  COURT:   Well,  even  —  my  quick  reading  of 
Judge  Izzo's  order  suggests  that  he's  acting  on  behalf  of 
the  bank.   I'm  treating  it  as  if  he's  acting  on  behalf  of 
the  bank.   I  don't  know  if  that's  your  reading  as  well, 
i-^r .  Axel  rod. 

V.?..    AXEISCD:   If  Your  Kcnor  please,  if  I  ray 
call  Ycur  Honor's  attention  to  Judge  Izzo's  ruling  with 
re=-ect  to  the  rotion  for  additur,  with  respect  to  the 
court,  with  respect  to  intentional  infliction  of  emotional 
distress  in  which  Judge  Izzo  has  awarded  a  judgr.ent 
a=2inst  Kr.  Furey  in  the  amount  of  three  hundred  and 
fifteen  t';-.cusand  dollars,  I  suggest  that  he  is  most 
assuredly  not  a  ncrinal  party  unless  he's  a  wealthier  man 
than  I  think. 

"THE  COURT:   Well,  then  remind  me  about  the  jury 
—  the  answers  to  the  jury  questions.   He  was  found 
personally  to  have  inflicted  emotional  distress? 

MR.  AXELROD:   That's  correct,  Your  Honor.   So 
were  the  corporate  defendants.   And,  consequently,  if  the 
corporate  defendants  enjoy  under  any  circumstances  the 
benefits  of  FIRREA,  then  Mr.  Furey  is  potentially  on  the 
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1  hook  to  the  three  hundred  and  fifteen  thousand  dollars. 

2  THE  COURT:   Okay.   Well,  let  ne  ask  a  broader 

3  question,  Mr.  Hanify.   What  do  you  think  is  going  to 

4  happen  with  this  case  now?   I  mean,  let  us  assume  the  best 

5  possible  set  of  circuir.stances  for  your  position  --  that 

6  is,  that  Judge  Izzo's  findings  and  conclusions  are  ultra 

7  vires.   But  there  has  been  a  very  substantial  investment 

8  of  tine  in  the  state  court  to  deal  with  this.   And  as  I 

9  listen  to  your  argur.ent,  you're  satisfied  with  at  least 

10  EC-e  fairly  substantial  portion  of  the  jury  answers,  but 

11  not  presur.ably  her  resolution  of  the  93A  clair..   But  why 

12  --  what's  the   RTC  doing  if  they're  spendinc  their  tire 

13  redoing  this  case,  a  trial  in  this  case?   Because,  as  I 

14  say,  the  best  of  all  possible  worlds,  from  your 

15  perspective,  is  it  gets  to  be  tried  as  a  93A  case  here. 

16  KR.  FJ-j;iFY:   With  all  due  respect.  Your  Honor,  I 

17  '   thinV.  the  RTC,  as  you  ir.ay  knov  --  and  the  FDIC  for  that 
IS  r.atter  --  has  a  strong  administrative  policy  of  seeing 

19  that  these  matters  get  resolved  in  the  federal  court. 

20  THE  COURT:   Well,  I  understand  all  of  that. 

21  And  they  also  have  a  strong  interest  in  not  having  another 

22  thr€e-week  trial.   And  — 

23  MR.  HANIFY:   Right.   Beyond  that.  Your  Honor,  I 

24  think  in  this  case  there  is  a  very  strong  feeling  on  the 

25  RTC's  part  that  all  of  the  elements  of  the  93A  claim  will 
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be  dis-issible  under  the  D'Oench  doctrine. 

THE  COURT:   Well,  I'm  fairiliar  with  it. 
There  is  pending  in  the  First  Circuit  a  case  called 
Tir.berland  —  I  think  it  is  --  in  which  I  wrote  the 
opinion  below  concerning  the  range  of  the  D'Oench  doctrine 
in  the  context  of  the  FDIC.   And  I  understand  the  legal 
principles  involved  in  that.   And  we'll  get  sone  reading 
fron  the  First  Circuit  about  hov  broadly  they  read  the 
C'Cer.ch  doctrine  throogh  that  appeal,  at  least  discreet 
parts  of  this  in  various  sorts  of  ways. 

K?..  AXELFOD:   Kay  I  respond  also  to  Your  Honor's 
irqjiry? 

THE  CCUKT:   Yes. 

MK.  AXEUOD:   If  your  Honor  please,  first  ,if  I 
ray  correct  zr.   assunption  that  I  think  is  not  correct,  if 
there  vere  a  new  trial  in  this  Court,  it  would  be  a  new 
trial  on  all  of  the  issues.   There  has  never  been  a 
judgment  --  until  Judge  Izzo  rendered  her  judgnent  in 
January,'  there  has  never  been  a  judgment  entered  with 
respect  to  the  jury  verdict. 

THE  COURT:   Well,  that's  certainly  an  argument. 
I  don't  know  if  it's  right.   I,  frankly,  have  never 
confronted  a  case  removed  after  a  jury  verdict.   I  don't 
know  whether  or  not  a  judge  would  be  in  a  position  to  deal 
with  it.   For  example,  the  first  thing,  I  guess,  that  the 
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judge  would  have  to  do  --  even  under  Mr.  Hanify's  scenario 
--  is  deal  with  a  notion  for  a  new  trial  because  that  has 
not  been  acted  on  even  under  his  scenario.   You  filed  a 
motion  for  new  trial,  I  gather? 

KR.  AXELPOD:   I  did,  Your  Honor. 

THE  COUnT:   And,  so,  it  hasn't  been  acted  on. 
It  has  to  be  acted  on  by  a  district  judge  over  here  if  the 
case  stays  over  here  and  the  district  judge  over  here  nay 
veil  say,  "I'-  not  in  a  position  to  make  a  deterr.ination 
acout  th5t"  or  r.ay  say  "I  want  to  read  the  transcript"  or 
whatever  r.e  varts  to  say.   I  do  see  just  an  intensely 
costly   activity  of  judicial  resources  over  here. 

XP.  AXE:L?.0D:   But,  Your  Honor  -- 

THE  COURT:   But  Congress  makes  the  deterir.ination 
cf  how  I  spend  ry  tire.   You  know,  I  don't  have  a  lot  of 
control  c'.'er  that  in  the  r.acro  sense  --  or  the  micro 


K?..    AXELROD:   Well,  Your  Honor,  we  subnit  that 
the  Court  should  have  power  to  remand  this  case  to  the 
state  court.   Ke  are  intending  to  brief  that  issue. 

THE  COURT:   Right.   So  I  understand. 

MR.  AXELROD:   And  I  certainly  trust  that  when 
Your  Honor  asked  the  question  of  what  should  happen  in 
this  case,  I  think  that  this  —  1  think  that  the 
Resolution  Trust  Corporation  removed  some  cases  -- 
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1  REPORTER'S  NOTE:    (Kr.  Feinberg  departed  the 

2  courtroor) . 

3  KR.  AXELROD:   —  and  left  scr.e  cases  in  the 

4  state  court.   And  I  think  it  is  painfully  obvious  what  the 

5  reason  was  for  removing  this  case  because  there  was  an 

6  expectation  of  a  substantial  verdict. 

7  THE  COURT:   Well,  whatever  the  motives  are,  the 

8  question,  I  think,  for  the  district  judge,  based  on  the 
5     rction  for  rer.and,  is  whether  or  not  there  is  --  what 

:C  j   Co-aress  has  intended  and  whether  or  not  once  sc.neone 

11  I   brmcs  a  case  over  here,  it  is  properly  within  the  removal 

12  jurisdiction,  a  ratter  that  I  have  not  expressed  ry  view 
Ij  !   on  but  have  just  raised  it.   I're  not  sure  that  a  district 

14  I   juige  has  a  right  to  send  it  back  because  he  doesn't  like 

i 

'.i.  I   the  rotives  cf  the  parties. 

I 

le  }  KK.  AXEL.'^OD:   I  think  that  matter  is  unsettled, 

:■?     Vour  Kcnor. 

16  THE  COURT:   Okay.   Well,  I  ask  all  of  these 

15  questions  mainly  to  get  a  sense  of  what  I  should  do  here 

2  0     for  you.   And  what  I  get  a  sense  that  I  should  do  for  you 

21  is  establish  a  briefing  schedule  that  permits  you  to 

22  address  all  of  these  things  in  a  prompt  fashion. 

23  As  I  said,  X  an  strongly  of  the  view  that  under 

24  these  circumstances  I  should  recuse  myself  from  it.   I 

25  don't  like  to  do  that  as  a  general  proposition  because  I 
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dcn't  like  to  shift  cases  to  others  of  my  colleagues.   But 
I  have  taken  fairly  clear  steps  in  dealing  with  persons 
with  whon  it  may  be  perceived  I've  had  a  social  relation- 
ship.  And  I  think  I  should  under  these  circumstances  as 
well. 

But,  if  the  parties  have  no  objection  to  my 
acting  on  the  question  of  timing  and  so  on,  I  would  just 
as  soon  do  that  so  that  you  don't  go  bouncing  back  -- 

K-? .  KA.N'IFV:   I  have  no  objection,  Your  Honor, 
a.'i  -cul;  ]ust  add  the  following.   I  would  hope  that 
fcrr.er  association  in  the  U.S.  Attorney's  Office  doesn't 
c;.-.£t itu-.e  sn  ongoing  grounds  for  recusal. 

THE  COl~T:   No.   I  haven't  dene  it  that  way, 
b-t  the  parties  are  entitled  to  at  least  know  what  the 
nature  cf  ry  previous  relationships  have  been.   One  of  the 
u-.-.iccy  incidents  of  the  bench  is  that  both  iry  social  and 
rest  cf  ry  professional  relationships  have  withered  away. 
E-t  the  sole  question  is  whether  or  not  someone  looking 
fror  the  outside  could  reasonably  say  that  there  was  some 
sort  of  appearance  of  impropriety  as  a  result  of  these 
relationships.   I  think  they  perhaps  could  here  and  I 
choose  not  to  proceed. 

MR.  AXELPOD:   If  Your  Honor  please,  we  have  no 
objection  to  Your  Honor  setting  a  briefing  schedule.   I 
would,  however,  like  to  tell  the  Court  that  we're  —  Mr. 
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Hanify's  office  has  had  this  judgnent  and  has  had  25  days 
more  than  we  have  to  nake  its  own  assessnent  of  what  it  is 
and  do  the  research.   Ke  were  not  aware  of  the  existence 
of  a  judgnent  or  any  of  these  papers.   And,  therefore,  in 
setting  a  briefing  schedule,  it's  a  very  -- 

THE  COURT:   Oh,  yes.   I'm  talking  about  trying 
to  set  a  reasonable  time  for  this.   There  are  a  number  of 
fairly  interesting  issues  here.   Generally,  nobody  but  the 
judges  are  interested  in  the  number  of  interesting  issues. 
But  there  are  a  nurber  of  interesting  issues  that  will 
require  sere  attention.   And  I  rean  to  have  it  done  in  an 
i.:tel  1  icer.t  fashicr..   You  have  t-.eir  thrust.   And  it  would 
seer  to  re  that  vhatever  anount  of  tir.e  you  var.t  for  a 
response  or  an  expanded  response  --  you  have  given  ne  a 
response  here  ercuch  to  tell  re  that  there  are  issues  that 
you  var.t  to  raise  and  which  should  properly  be  briefed. 
Hov  lone  dz   ycu  vant? 

KR.  AXELRCD:  I  would  have  asked  for  a  month, 
Your  Honor*,  but  I'm  going  to  ask  for  five  weeks  because 
Easter  week  will  come  in  the  middle  of  that. 

THE  COURT:  Well,  the  status  quo  remaining  — 
that  is,  the  document  remains  iopounded  pending  further 
order  of  the  Court  — 

MR.  AXELROD:   Your  Honor,  please  — 

THE  COURT:   You're  the  party  who  is  burdened  by 
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it.   To  the  degree  that  anybody  is  burdened  by  the  fact 
that  it's  irpounded  here,  you're  the  party  that  is 
burdened  by  it.   So,  five  weeks  doesn't  strike  me  as 
unrealistic. 

KP.  AXELROD:   Kay  I  be  sure  of  one  thing,  Your 
Honor?   Your  Honor  is  not  ordering  the  docur.ent  impounded, 
but  sir.ply  rer.aining  under  seal  as  it  was  --  as  it  was 
Eut-itted  to  Your  Honor;  is  that  right? 

THE  COURT:   Yes.   It  is  under  seal.   It  is 
effectively  ir.pounded  in  the  sense  that  it  will  not  be 
availatle  for  public  i.-^.spect ion  pending  further  order  of 
the  Ccurt. 

y.r .    AXELROD:   Nevertheless,  Your  Hcr.or  is  not 
crar:tinc  the  cefer.dants  --  the  defendant's  irotion;  is  that 
correct? 

THE  CCVRT:   No.   It  will  essentially  be  a 
procedural  crder  here. 

KR.  AXELROD:   That's  fine.  Your  Honor.   The 
document  has  been  inspected  by  nany  people  and  it's 
available  for  Judge  Izzo  and  others.   So  — 

THE  COURT:   It  hasn't  been,  to  my  knowledge, 
inspected  here  in  this  Court.   And  all  I'm  dealing  with  is 
a  document  that  is,  at  least,  part  of  the  file  — 

MR.  AXELROD:   Yes,  Your  Honor. 

THE  COURT:   —  in  this  court.  And  you're 
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absolutely  correct.   I'm  not  acting  on  the  merits  of 
ultimate  impoundment.   I'm  just  trying  to  set  up  a 
procedure  for  you  to  get  this  resolved.   So,  you  want  five 
weeks  which  means  what  day? 

KR.    AXELROD:   The  end  of  the  first  week  of 
April,  Your  Honor. 

THE  COURT:   So,  April  5th;  is  that  right? 

MR.  AXELROD:   That  would  be  fine.  Your  Honor. 

THE  COURT:   Is  Easter  the  end  of  Karch? 

KR.  A.XEI.'.cr:   March  31st,  I  believe.  Your  Honor. 

THE  CCLTT:   Sc  April  5th  for  you  to  file  what  I 
v.ill  call  ycur  ccr.soiidated  response  to  the  notions  of  the 
--  your  consolidated  resprr.se  on  the  question  of  rerand 
and  6>:punce-ent . 

MR.  A>:E1R;D:   Yes,  Your  Honor. 

THE  CO'JRT:   All  right.   You  have  dcr.e  a 
provisic,-£l  --  very  adequate  —  but  provisional  job  on  it. 
But  1  don't  want  the  jud=e  who  gets  this  to  have  to  read 
two  sets  o^  papers  to  have  you  saying  "as  I  said  in  my 
first  brief"  or  "see  page  two."   Do  a  consolidated 
response  to  those  things.   Fully  brief  all  of  the  issues 
that  you  want  to  have  briefed.   And  that  goes  as  veil  for 
the  sanctions  issues,  all  of  the  issues  that  you  wish  to 
have  presented. 

KR.  AXELROD:   Yes,  Your  Honor.   So,  Your  Honor 
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is  ordering  us  to  submit  a   single  document  with  respect  to 
all  of  those  issues;  is  that  correct? 

THE  COURT:   Well,  I  think  — 

KR.  AXELROD:   I'll  be  happy  to  do  that.   1  just 
want  to  be  clear  on  it. 

THE  COURT:   I  mean,  I  want  to  do  it  in  a  way 
that's  intelligent  to  the  judge  who  gets  it.   And  1  think 
that  a  single  r.eaoranduin  in  support  of  your  position  on 
various  issues  is  the  way  to  do  it. 

y.r .    Kar.ify,  what  do  you  want  in  response? 

>n'. .  HANIFY:   One  brief  point,  Your  Honor,  on 
February  <th,  shortly  after  the  original  of  this  .iocu-ent 
care  into  r.y  hsnis  by  delivery  fror.  the  clerk,  I  called 
the  Attorney  General's  Office  for  the  Corjronwealth  because 
having  read  the  case  law,  it  appeared  to  ne  that  the 
Attorney  General  represents  the  court  of  the  Ccrncnvealth 
in  connection  with  such  issues.   I  spcke  with  Kr.  William 
Lee,  who  is  present  in  the  courtroom.   And,  thereafter, 
the  matter  was  assigned  to  Kr.  Lavin  who  is  on  vacation 
this  week.   But  1  was  asked  not  to  do  anything  in  terns  of 
proceeding  with  respect  to  actions  against  the  Court  until 
February  22nd  when  I  was  to  confer  with  the  Attorney 
General's  Office  as  to  what  disposition,  if  any,  could  be 
made  of  the  matter  short  of  further  procedural  filings, 
either  in  this  court  or  the  state  court.   Thereafter  — 
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1  and  that  was  a  Friday  --  the  following  Monday  we  filed 

2  these  papers.   Mr.  Lee  is  present  and  I  wanted  to  alert 

3  the  Court  to  that  and  also  inquire  as  to  whether  or  not  it 

4  might  be  appropriate  for  the  Commonwealth  to  be  invited  in 

5  into  any  briefing  schedule. 

6  THE  COURT:   Well,  I  guess  the  Court's  Clerk's 

7  Office  has  an  open  invitation.   I  generally  don't  issue 

S  invit^iticns  to  non-parties  tc  enter  and  I  share  the  view 

I 

9  f-.at  Jjdce  Aldrich  cnce  expressed  atcit  ar.icus  curiae.   He 

IC  c'ce   tela  the  story  of  so.-.eor.e  who  subritted  an  a::.icus 
I 

11  I  curiae  krief  to  the  Court.   And  the  judge  turned  to  the 
! 

12  I  F-'*y  that  had  tc  oppose  the  aricus  curiae.   He  said, 

13  "■■■r.st'E  your  view  on  aricus  curiae?"  Ke  said,  "Your 

14  j  Hzr.zT ,    that  r.ar.  is  re  rore  a  friend  of  the  Court  than  I 

i 

15  i  er."   A.-.d,  so, -I  leave  to  the  parties  who  they  want  to 

16  I  have  present  here.   I  don't  know  what  interest,  if  any, 

i 

17  j  the  Ccr-.or.-ealth  has  in  proceedings  in  this  Court  except 

18  I  to  recover  documents  that  may  be  here  on  a  bailment  or 

19  abandonment  theory. 

20  KR.    HAN'IFY:   I'd  move  for  an  injunction.  Your 

21  Honor,  against  the  state  court  from  proceeding  further 

22  with  the  case.   And  that's  really  the  source  of  my  — 
2  3  THE  COURT:   Well,  that's  a  aatter  for  —  I 

24  suppose  it's  a  natter  that  ultisately  Z  nay  have  to 

25  contend  with  or  I  should  say  this  Court  say  have  to 
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contend  with.   That's  the  injunctive  eler.ent  of  it.   l 
suppose,  Kr.  Axelrod,  you're  going  to  want  to  address  the 
question  of  whether  or  not  an  injunction  of  some  sort  is 
appropriate.   I'm  not  sure  that  — 

KR.    AXELROD:   Yes,  I  will.  Your  Honor. 
THE  COURT:   —  Judge  Izzo's  order  will  stop  at 
enforcerent.   But  that,  it's  seems  to  jr.e,  is  a   different 
prctler  than  what  the  Si;perior  Court  chooses  to  do  with 
their  cocurents  and  who  it  s-^nds  ther,  to  and  vhat  they  do 
when  they  didr.'t  intend  to  send  the  docurents  to  sor.eone. 
It's  scr.ething  that  they  can  deal  with  on  their  own.   But 
I'r  not  sure  that  there  is  any  --  until  I  ar  or  sorecne  is 
--  any  effort  to  enforce  what  appears  to  be  an  unforn-.ed 
judgr.er.t,  there  is  no  occasion  for  an  injunction.   Maybe 
screo.-e  will  feel  differently,  that  they  should  enjoin 
J-;=e  Izzc  fro-  saying  anything  or  doing  anything,  but  it 
striV.es  re  there  is  no  irreparable  harr.  for    sor.ebody  who 
tries  to  collect  on  the  judgment.   But  you 
ca   N  address  that  issue  because  it's  raised  by  the 
defendants  here,  Kr.  Axelrod. 
KR.  AXELROD:   Okay. 

THE  COURT:   And  the  Commonwealth  can  do  what  it 
wants.   If  it  wants  to  appear  in  Court,  they  can  file  an 
appearance  and  whoever  gets  the  case  --  Mr.  Hanify,  what 
do  you  want  by  way  of  response? 
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1  KR.  HANIFY:   I  should  think  two  weeks  after 

2  that,  Your  Honor,  would  be  adequate. 

3  THE  COURT:   All  right.   So,  we'll  have  a  filing 

4  by  the  plaintiff  addressing  all  the  issues  raised  so  far 

5  and  any  additional  issues  that  you  wish  to.   I  urge  you  to 

6  have  a  consolidated  nemoranduTn  on  these  issues  that  you've 

7  raised  so  far  by  April  5th;  response  by  the  defendants  on 
6     April  19th.   And  because  Mr.  Lee  is  here  present  in  the 

9     ccurtroor-,  Kr .  Lee,  if  there  is  an  intention  on  the  part 
:c      of  t.^e  Ccr-cr..>-6alth  x.z   appear  in  this  case  as  a  party  or 

11  otherwise,  I  direct  you  to  file  a  pleading  to  that  effect 

::  I    c-  or  before  K'.rch  15th.   If  it  is  not  filed  by  then,  I'll 
i 

12  '    assjre  that  the  Corr.on-ealth  --  we  will  assu-e  that  the 

i 

14  !    Cc~r:r.vealth  is  rot  a  party  and  chooses  not  to  be  a  party 

15  .   ir.  this  case. 

16  I  .*'.?..  AXILS-D:   If  Your  Honor  please,  ray  I 

i 
i'  req-est  that  ve  te  given  a  week  thereafter  to  file  a 

IE     response  if  necessary? 

19  tHE  COLTT:   Well,  I'll  tell  you  what  to  do  — 

2C     because  you'll  have  the  identity  of  the  new  judge  who  has 

21  this  case  —  is  direct  that  to  the  new  judge.   In  my  case, 

22  I'd  say  no.   Everybody  knows  what  the  issues  are  and  there 

23  is  no  need  to  skin  the  cat  yet  another  time.   But  perhaps 
2<  the  other  judge  will  think  it's  a  good  idea  to  have  a 

25     reply  brief.   Of  course,  it's  up  to  the  other  judge  and 
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the  ether  side  whether  and,  if  so,  when  to  have  a  hearing 
in  this  ratter.   But,  at  least  I  want  you  to  be  in  a  posit;:n 
for  sorebody  to  shape  the  case  to  get  some  sort  of 
resolution. 

Now,  is  there  anything  else  that  I  can  do  for 
you  to  at  least  fraine  the  case  so  that  it  doesn't  get  lost 
or  dropped  betwe-sn  the  cracks  here?   1  assume  the  parties 
press  their  contentions  and  so  on.   But,  in  terms  of 
-ched'jlina,  there  doesn't  seen  to  be  anything  else  -- 
at  least  tl-.reshold  questions  that  have  to  be  resolved 
tec-use  we  go  ar.y  farther. 

All  right,   well,  I  will  issue  or  enter  ar.  order 
cf  re-usal  in  the  case  with  sor.e  resignation  because  these 
ere  interesting  issues,  as  you  say,  but  not  ones  that  are 
p.-cper  for  re  tc  respond  to  and  resolve  under  these 
circ-rsts.-.ces . 

If  there  is  nothing  further,  we'll  be  in  recess. 

CERTIFICATE 
I,  PA.MELA  R.  OWENS,  Official  Court  Reporter, 
U.  S.  District  Court,  do  hereby  certify  that  the  foregoing 
is  a  true  and  correct  transcription  of  the  proceedings 
taken  down  by  ne  in  machine  shorthand  and  transcribed  by 


yje^  /^^^   s/f/f/ 
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BY  HAND 

March  18,  1991 

Mr.  T.  Timothy  Ryan 

Director 

Office  of  Thrift  Supervision 

1700  G.  Street,  N.  W. 

Washington,  D.  C.   20552 

RE:   RHETTA  B.  SWEENEY  VS.  COMPED 

Dear  Mr .  Ryan : 

Enclosed  please  find  the  following  letters: 
February  21,  1991,  Department  of  Justice  with  Appendix 
February  27,  1991,  Chairman  Seidman,  with  Appendix 
March  18,  1991,  Mr.  Monroe,  President,  Oversight  Board 

I  would  appreciate  it  if  you  would  review  this 
material  and  meet  with  me,  Chairmam  Seidmcui  and  Mr. 
Monroe. 

The  issues  which  we  need  to  discuss  and  clarify  are 
listed  in  my  enclosed  agenda. 

The  issues  brought  before  the  OTS,  PDIC/RTC  and  the 
Oversight  Board  are  not  frivolous  ones.   They  are  a  matter 
of  grave  concern  to  Rhetta  B.  Sweeney  and  the  Public  at 
large  who  now  have  to  pay  for  the  fraud,  which,  ComFed,  et 
al,  outsiders  and  insiders,  committed  against  the  FSLIC 
which  insured  depositors  up  to  $100,000  against  loss. 
ComFed  Bank,  under  the  supervision  of  FHLBB,  misused 
depositor  funds,  bankrupting  ComFed  Savings  Bank,  and  we 
the  people  have  to  make  up  the  difference  in  tax  dollars  - 
while,  at  the  moment  the  officers,  directors,  lawyers, 
accountants  and  appraisers,  outsiders,  and  insiders, 
continue  to  retain  large  amoxints  of  money  which  they  put 
into  their  own  pockets  by  fraudulent  means.   In  addition, 
they,  in  a  blatant  premeditated  scheme,  fraudulently 
underwrote  and  closed  the  loan  which  is  the  subject  of  the 
above  referenced  case.   The  Honorable  Katherine  Liacos 
Izzo  has  soundly  convicted  ComFed  Savings  Bank  and  Loan 
Officer  Furey  of  their  Illegal,  unfair  and  deceptive  trade 
practices.   (App.  H  of  Mr.  Seidman 's  book) 

I  have  been  informed  on  Capitol  Hill  that  whether  the 
case  is  in  Middlesex  Superior  Court  or  U.  S.  District 
Court,  before  or  after  RTC  takeover  of  ComFed  Savings 
Bank,  this  JUDGMENT  STAYS  IN  PLACE. 
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There  Is  a  hearing  scheduled  for  April  4,  1991  In  the 
U.  S.  District  Court  In  Boston  regarding  many  of  the 
Issues  which  I  have  brought  before  you.   Please  schedule 
our  meeting  on,  or  before  April  2.    1991. 

Because  I  will  be  In  Washington  a  good  deal  of  the 
time  working  on  these  Issues,  please  leave  any  telephone 
messages  with  my  husband's  secretary  at  617-227-3784. 
Correspondence  should  be  sent  to  the  address  listed  below. 

Thank  you  for  your  consideration. 

truly  yours, 


Rhetta  B.  Sweeney 
24  Meyer  Lane 
Hamilton,  Massachusetts 
01936 


Enclosure 


The  Honorable  Dick  Thornburgh,  Attorney  General 
The  Honorable  Nicholas  F.  Brady, 

Secretary  of  the  Treasury 
Chairman.  L.  William  Seldman,  FDIC/RTC 
Mr.  Peter  H.  Monroe.  President,  Oversight  Board 
The  Honorable  Wayne  A.  Budd,  U.  S.  Attorney,  Boston 
Mr.  Wm.  S.  Sessions.  Director.  FBI 
The  Honorable  Chief  Justice  Paul  J.  Llacos.  Boston 
The  Honorable  Henry  B.  Gonzalez.  Chairman 

U.  S.  House  Banking  Committee 
Mr.  Ed  O'Conncll,  Counsel,  Judiciary  Committee 

U.  S.  House  of  Representatives 
Attorney  Weld,  Boston 
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AGENDA 

I.  RTC  APPLICATION  OF  LAW  RE:  CASE  89:2424 

SPECIFICALLY  - 

PUBLIC  LAW  101-73 
PUBLIC  LAW  101-647 
12  U.S.C.  1441  (L)  (3) 
12  U.S.C.  1441  a  (1)  (3) 
12  U.S.C.  1441  a  (b) (1) (B) 
12  U.S.C.  1441  a  (b)  (3) 
12  U.S.C.  1821  (d)  (2) 
12  U.S.C.  1441  a  (b)  (4) 
12  U.S.C.  1441  (L)  (2) 

And  all  other  applicable  law  relevant  to  the  RTC 
handling  of  this  case. 

II.  RTC  APPLICATION  OF  LAW  REGARDING  INDEPENDENT 
CONTRACTORS , 

SPECIFICALLY  THE  LAW  FIRM  OF  HANIFY  &  KING 
12  CFR  PARTS  1506  AND  1606 

III.  RTC  POLICY  REGARDING  CRIMINAL  PROSECUTIONS 

IV.  RTC  USE  OF  RICO  FUNDS  IN  SUCCESSFUL  LITIGATION 

V.  RTC  USE  OF  PROPERTIES/SPECIFICALLY  AFFORDABLE 

HOUSING  PLANS 

I 

VI.  RTC  USE  OF  MINORITY  CONTRACTORS  WHO  HAVE  NO  RECORD 
OF  CONFLICT  OF  INTEREST 


497 


SCOTT  HARSHBARCER 

ATTOaWT  CfMKU. 


One  S^tLuUo^v^^iace. 
BSca^u  ^/^'    02/CS-/69S 


March  29,    1991 


(•innr-soe 

Robert   M.    Axelrod,    Esq. 

Axelrod,    Lanzoni   4  Teague 

204    East   Main  Street 

P.O.    Box    2455 

Meriden,  Connecticut   06450 

Re:  Sweeney  v.  CoirFed.  Docket  No;  89-2424 

Dear  Mr.  Axelrod: 

I  ar.  writing  in  response  to  your  March  18,  1991  letter 
concerning  the  above  entitled  litigation. 

As  background,  this  Office  was  first  contacted  by  Mr. 
Harify  in  early  February.   On  February  6,  Mr.  Hanify  sent  us  a 
copy  of  a  letter  which  he  had  sent  to  the  Clerk  of  the 
Middlesex  Superior  Court  which  stated  that  Judge  Izzo  had 
ir.properly  issued  a  decision  after  this  case  was  renoved  to  the 
United  States  District  Court.   In  addition,  Mr.  Hanify  sent  us 
a  copy  of  a  draft  Petition  for  Relief  Pursuant  to  G.L.  c.  211,. 
§  3  which  named  the  Superior  Court  as  a  defendant  (the 
"Petition") .   No  other  defendants  were  namei  in  the  Petition. 

On  or  about  February  8,  1991,  this  natter  was  transferred 
tr  ne.   In  an  effort  to  resolve  this  matter  without  the 
S.pericr  Cc-rr  fceir.g  sued,  I  asked  Mr.  Hanify  not  to  file  the 
Petition  with  the  court  until  I  had  an  oppirtunity  tc 
investigate  the  matter.   However,  I  never  told  Mr.  Hanify  that 
I,  or  anyone  else,  "gave  him  permission  not  to  return  the 
judgment  to  the  clerk  of  the  court,"  nor  do  I  believe  that  is 
what  Mr.  Hanify  suggests  in  his  February  25,  1991  letter  to  tha 
Middlesex  .Superior  Court  Clerk.   Indeed,  he  states  that  "I 
advised  Mr.  Lavin  of  our  intention  to  seek  correction  of  the 
situation  by  some  appropriate  procedural  vehicle.   He  asked  me 
to  await  any  such  action  until  he  had  an  opportunity  to  confer 
with  [Judge  Izzo]."   Mr.  Hanify  is  obviously  referring  to  the 
filing  of  the  Petition,  not  the  returning  of  Judge  Izzo's 
decision. 

As  part  of  ny  investigation,  I  spoke  to  several  clerks  at 
Middlesex  Superior  Court  and  to  Judge  Izzo.   At  my  request,  Mr. 
Hanify  sent  me  a  copy  of  the  Middlesex  Superior  Court  docket 
sheet.   He  also  offered  to  send  me  a  copy  of  Judge  Izzo's 
decision.   However,  I  told  hin  that  was  not  necessary. 

On  February  22,  1991,  I  told  Mr.  Hanify  that  he  should  take 
whatever  legal  action  he  considered  necessary  or  appropriate. 
However,  I  told  him  that  it  was  unlikely  that  he  would  prevail 
if  he  filed  the  Petition  and,  since  the  action  was  transferred 
T!  the  federal  court,  the  United  States  District  Court  was  the 
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appropriate  forum.   In  addition,  although  your  clients  were  not 
named  in  the  Petition,  I  told  bin  that  we  would  inform  your 
clients  of  the  litigation  and  seek  their  intervention.   Mr. 
Hanify  filed  his  impoundment  motion  in  federal  court  shortly 
thereafter. 


In  sun,  because  this  action  involves  a  dispute  between  two 
private  parties,  and  because  the  Superior  Court  is  not  named  as 
a  defendant,  we  have  not  filed  an  appearance  in  the  litigation 
and  do  not  believe  that  our  intervention  is  necessary  or 
appropriate . 


call. 


If  you  have  any  ot.her  questions,  please  do  not  hesitate  to 


Sincerely, 


Luis  A.  Lavin 

Assistant  Attorney  General 

(617)  727-2200,  ext.  2080 
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UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF  MASSACHUSETTS 


RHETTA  B,  SWEENEY, 
individually  and  as  Trustee 
of  the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 

Defendants. 


CIVIL  ACTION 
NO.  91-10098-H 


AFFIDAVIT  OF  JOHN  D.  HANIFY 


I,  John  D.  Hanify,  on  oath,  depose  and  say  as  follows: 
1.    I  an  counsel  of  record  for  the  Resolution  Trust 

Corporation  ("RTC")  in  this  action  and  a  principal  in 
the  law  firm  of  Hanify  &  King,  Professional 
Corporation.   I  make  this  affidavit  on  the  basis  of 
information  supplied  to  me  by  other  employees  of  this 
firm  who  have  joined  in  this  affidavit  and  otherwise 
on  the  basis  of  my  personal  knowledge. 
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On  December  13,  1990,  the  RTC  assumed  control  of 
Comfed  Savings  Bank  ("Comfed")  under  12  U.S.C.  §  1811 
et .  seq.  (FIRREA)  authorizing  the  RTC  to  act  as 
conservator  or  receiver  of  failed  savings  and  loan 
associations.   The  RTC's  takeover  at  that  time  was 
reported  in  Boston  newspapers  of  general  circulation. 
As  of  December  13,  1990,  there  was  pending  in  the 
Middlesex  Superior  Court  a  Motion  for  an  Additur,  a 
Motion  for  a  New  Trial,  a  Motion  to  Alter  or  Amend 
Judgment,  and  a  Motion  for  a  Remittitur  filed  by  the 
plaintiffs  in  this  action.   Moreover,  no  judgment  had 
been  entered  on  a  jury  verdict^  and  plaintiffs'  claim 
under  M.G.L.  c.  93A  (incorporating  the  allegations 
under  the  common  law  counts  put  to  the  jury) .   These 
matters  had  been  pending  before  the  Court  for 
approximately  ten  (10)  months. 

THE  SUBSTITUTION  OF  THE  RTC 
On  January  10,  1991,  Hanify  &  King  filed  an  Emergency 
Motion  to  Substitute  the  RTC  as  a  party  defendant  and 


^The  jury  awarded  plaintiff,  Rhetta  Sweeney,  the  sum  of  $65,000 
on  her  emotional  distress  claim.   The  jury  found  for  ComFed  on 
all  remaining  claims  and  awarded  ComFed  damages  under  its 
counterclain  in  the  amount  of  $2,069,580.33  —  the  precise  sum 
requested  by  ComFed  at  trial. 
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alerted  the  Court  and  plaintiffs'  counsel  to  the  RTC's 
intention  to  remove  the  case  to  federal  court.   See 
Exhibit  D. 

After  telephone  notice  and  hand  delivery  of  the  Motion 
for  Substitution  on  plaintiffs'  Boston  counsel  on 
January  9,  1991  and  by  notice  via  fax  on  January  10, 
1991  on  plaintiffs'  local  and  Connecticut  counsel, 
David  McCarthy  of  this  office  appeared  on  the 
afternoon  of  January  10,  1991  to  be  heard  on  the 
Motion.   The  matter  was  heard  by  Judge  John  Paul 
Sullivan.   Mr.  Weld  appeared  for  the  plaintiffs  and 
objected  to  the  substitution  on  the  grounds  of 
inadequate  notice  and  the  lack  of  verified  proof  that 
the  RTC  had  in  fact  put  Comfed  into  conservatorship 
under  12  U.S.C.  §  1441a(b)(3).   Mr.  Weld  also  objected 
to  the  RTC's  substitution  for  Comfed 's  wholly-owned 
subsidiaries,  also  named  as  defendants  in  this  action. 
Mr.  McCarthy  represented  to  Judge  Sullivan  that  he 
would  file  an  appropriate  document  reflecting  the 
RTC's  invocation  of  conservatorship  powers  over  Confed 
by  the  next  day,  January  11,  1991.   Judge  Sullivan 
responded  to  Mr.  Weld's  other  objections  by  indicating 
that  he  would  allow  the  substitution  as  to  Comfed 
Savings  Bank  only.   Judge  Sullivan  also  noted  that  the 
RTC  had  an  absolute  right  to  be  substituted.   Judge 
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Sullivan  then  suggested  that  Mr.  McCarthy  notify  Judge 
Izzo  of  the  removal  when  it  occured. 

On  Friday,  January  11,  1991,  Mr.  McCarthy  filed  with 
Judge  Sullivan  a  certified  copy  of  the  RTC's  Order  of 
Appointment  as  Conseirvator  of  Comfed,  which  had  been 
recorded  in  the  Middlesex  County  Registry  of  Deeds. 
The  substitution  was  thereupon  allowed  by  Judge 
Sullivan. 

THE  REMOVAL 
Immediately  after  Judge  Sullivan  allowed  the 
substitution,  Mr.  McCarthy  filed  a  Notice  of  Removal 
with  the  United  States  District  Court  at  Boston.  See 
Exhibit  E.   Thereafter,  also  on  January  11,  1991,  Mr. 
McCarthy  caused  to  be  served  copies  of  the  Notice  as 
date  stamped  and  certified  by  the  Clerk  for  the  United 
States  District  Court,  by  hand  on  the  Clerk,  Civil 
Business,  Middlesex  Superior  Court  and  upon  Judge 
Izzo,  c/o  Jane  M.  Haviland,  Middlesex  Superior  Court, 
Courtroom  7A.   Attached  as  Exhibit  1  is  a  copy  of 
Hanify  &  King's  receipt,  dated  January  11,  1991,  from 
Ace  Couriers.   This  messenger  service  was  called  to 
make  the  hand  deliveries  to  the  Middlesex  Courthouse 
—  one  to  the  Civil  Clerk's  office  and  a  second  to 
Judge  Izzo's  Courtroom  Clerk.   The  courier's  receipt, 
also  dated  January  11,  1991,  was  executed  by  Sarah 
Spinale,  a  Deputy  Clerk  for  Middlesex  Superior  Court. 
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simultaneously  with  the  filing  in  the  state  court, 
copies  of  the  Notice  of  Removal  and  transmittal 
letters  to  the  Clerk  and  Judge  Irzo  were  sent  by  first 
class  mail  to  plaintiffs'  attorneys.   On  the  very  same 
day,  plaintiffs'  counsel,  Robert  Axelrod,  directed  a 
letter  to  Judge  Izzo,  copy  attached  as  Exhibit  2, 
imploring  her  "to  conclude  a  decision  in  the  case 
immediately."^  He  further  suggested  that  the  motion 
to  substitute  was  "designed  to  manuever  a  rapid 
removal  of  the  case  from  the  state  courts  to  the 
federal  court." 

The  original  docket,  which  has  been  retained  by  the 
Middlesex  Clerk's  office,  bears  an  entry  which  appears 
to  have  been  made  in  ink  showing  the  docketing  of  the 
Notice  of  Removal  on  January  11,  1991,  which  entry  has 
been  partially  erased  and  written  over.   A  separate 
entry  on  January  14,  1991  notes  that  the  action  had 
been  removed  to  this  Court  and  also  has  been  partially 
erased  and  written  over.   These  entries  nevertheless 
remain  visible  upon  examination  of  the  original.  See 
Exhibit  J  (Affidavit  of  Christine  T.  Cusack,  docuaent 
examiner) . 


^   This  letter  was  not  received  by  Hanify  &  King  until  January 
16,  1991. 
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10.  On  January  14,  1991,  Kara  Lucciola,  an  associate  in 
this  office,  called  the  Middlesex  Superior  Court,  and 
spoke  with  Joan  Sullivan,  an  Assistant  Clerk,  about 
procedures  to  secure  certified  copies  of  the  file  in 
this  action  for  delivery  to  the  United  States  District 
Court.   Ms.  Sullivan  discussed  with  Ms.  Lucciola  ways 
and  means  of  accommodating  the  copying  of  this  large 
file.   Ms.  Sullivan  said  that  she  had  to  speak  with 
Theresa  Kelly  or  Mary  Cady  regarding  the  process  for 
copying  the  file.   By  the  conclusion  of  the 
conversation  it  was  agreed  that  the  Clerk's  office 
would  make  the  certified  copies  for  the  removal  and 
call  Ms.  Lucciola  when  they  were  ready. 

11.  At  3:45  p.m.  on  January  14,  1991,  in  deference  to 
Judge  Sullivan's  suggestion,  Mr.  McCarthy  of  this 
office  called  Judge  Izzo's  Courtroom  Clerk,  Jane 
Haviland,-to  confirm  that  Judge  Izzo  had  been  alerted 
to  the  removal.   Ms.  Haviland  indicated  to  Mr. 
McCarthy  that  the  Judge  was  aware  of  the  removal. 

12.  On  January  29,  1991,  Ms.  Sullivan  telephoned  Ms. 
Lucciola  regarding  the  file  in  this  case.   Among  other 
things,  Ms.  Sullivan  reported  to  Ms.  Lucciola  that  due 
to  the  large  number  of  cases  being  removed  and  the 
lack  of  staff,  the  Clerk's  office  had  adopted  a  new 
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policy  of  releasing  the  original  papers  for  delivery 
to  the  United  States  District  Court.   Ms.  Sullivan 
reported  that  the  Clerk's  office  for  the  United  States 
District  Court  had  been  advised  of  this  new  policy  and 
had  already  accepted  uncertified  originals  from  the 
Middlesex  Superior  Court  in  other  cases. 

13.  On  January  30,  1991,  Ms.  Sullivan  phoned  Ms.  Lucciola 
to  say  that  Hanify  &  King  could  pick  up  the  file.   Ms. 
Lucciola  told  Ms.  Sullivan  that  a  paralegal  from  our 
office  would  be  there  the  next  day  to  pick  up  the  file. 

14.  On  January  31,  1991,  Amory  Meigs,  a  paralegal  of 
Hanify  &  King,  obtained  the  file  and  certified  copy  of 
the  docket  sheets  from  the  Middlesex  Clerk's  office. 
The  last  entry  on  the  last  page  of  the  docket  was  for 
January  30,  1991,  read  "Removal  Done,"  and  was 
initialed  "J.S." 

15.  On  February  1,  1991,  Ms.  Sullivan  telephoned  Ms. 
Lucciola  to  report  that  additional  papers,  dated 
January  31,  1991,  had  just  been  received  from  Judge 
Izzo.   Ms.  Lucciola  said  that  she  understood  that 
everything  which  occurred  in  the  case  had  been  given 
to  Hanify  &  King  for  delivery  to  the  federal  court. 
Ms.  Sullivan  replied  that  she  was  not  sure  what  the 
papers  were  but  that  Judge  Izzo  had  just  sent  them 
over.   Ms.  Lucciola  told  Ms.  Sullivan  that  she  would 
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come  to  the  Clerk's  office  that  afternoon  to  examine 
the  papers. 

16.  Upon  Ms.  Lucciola's  arrival  that  afternoon,  Ms. 
Sullivan  displayed  to  Ms.  Lucciola  two  documents  dated 
January  31,  1991  entitled:  (1)  Findings  of  Fact, 
Rulings  of  Law  and  Order  Relative  to  Count  II  and 
Count  VIII  of  Plaintiffs'  Complaint;  and  (2)  Opinion 
and  Order  on  Post-Trial  and  Post-Judgment  Motions 
(collectively,  the  "post-removal  papers").   Ms. 
Sullivan  acknowledged  that  these  papers  were  issued 
after  the  rer.oval.   Mr.  DiMaio,  an  Assistant  Clerk, 
was  nearby.   He  indicated  to  Ms.  Lucciola  that  he  had 
created,  on  a  separate  sheet,  new  docket  entries 
reflecting  the  post-removal  papers  at  the  direction  of 
Judge  Izzo.   Mr.  DiMaio  also  said  he  did  not  send  out 
copies  of  the  papers  because  the  case  had  already  been 
removed.  -He  gave  Ms.  Lucciola  a  copy  of  the 
newly-created  docket  page  and  the  page  immediately 
preceding  it.   Ms.  Lucciola  asked  him  why  the  Notice 
of  Removal  was  docketed  on  January  30,  1991  since  the 
RTC  had  filed  the  Notice  of  Removal  on  January  11, 
1991.   Mr.  DiMaio  stated  that  he  had  "fallen  behind" 
on  docketing  papers. 

17.  During  Ms.  Lucciola's  conversation  with  Ms.  Sullivan 
and  Mr.  DiMaio,  Ms.  Sullivan  or  Mr.  DiMaio  called  for 
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William  Johnston  who  was  identified  as  the  First 
Assistant  Clerk.   Mr.  Johnston  was  asked  whether  he 
thought  it  was  proper  to  give  notice  of  a  Superior 
Court  decision  issued  in  a  case  after  that  case  had 
been  removed  to  federal  court.   Mr.  Johnston  said  it 
would  not  be  proper  and  that  the  Clerk's  office  would 
not  send  notice  under  such  circumstances.   Mr.  DiMaio 
said  that  he  had  not  sent  notice  in  this  case  and  Mr. 
Johnston  acknowledged  that  not  sending  notice  was 
appropriate  under  the  circumstances.   Mr.  DiMaio  also 
reported  that  he  had  confirmed  to  Judge  Izzo's  Clerk 
that  the  case  file  had  already  been  delivered  to 
Hanify  &  King  for  transmittal  to  the  federal  court  and 
that  the  Judge's  Clerk  instructed  him  to  docket  the 
post-removal  papers  anyway.   Ms.  Lucciola  said  she 
would  take  the  papers  back  to  Hanify  &  King  and  that 
someone  would  thereafter  be  in  contact  with  the 
Clerk's  office. 
18.   On  Monday,  February  4,  1991,  I  spoke  with  Edward 

Sullivan,  Clerk  of  the  Middlesex  Superior  Court.   Mr. 
Sull'ivan  confirmed  Mr.  Johnston's  views  as  expressed 
to  Ms.  Lucciola  the  previous  Friday.   I  informed  Mr. 
Sullivan  that  we  were  considering  bringing  a  petition 
under  M.G.L.  c.  211,  §  3  before  the  Supreme  Judicial 
Court  to  impound  the  post  removal  papers  and  that  it 
was  my  intention  to  alert  the  Attorney  General's 
office. 
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19.  On  the  same  day,  February  4,  1991,  I  had  two  telephone 
conferences  with  two  Assistant  Attorneys  General, 
Douglas  Wilkins  and  William  Lee.   I  explained  to  each 
of  them  in  some  detail  that  the  action  had  been 
removed  on  January  11,  1991  and  that  Judge  Izzo  had 
nevertheless  entered  orders  in  the  case  on  January  31, 
1991,  under  circumstances  where  it  appeared  the  Judge 
had  knowledge  that  the  case  had  been  removed.   I  also 
indicated  that  the  Clerk's  office  had  determined  not 
to  send  out  notice.   I  confirmed  my  intention  as 
counsel  for  the  RTC  to  secure  an  impoundment  of  the 
post-removal  papers  and  indicated  that  I  was  in  the 
process  of  preparing  the  necessary  pleadings  to  serve 
on  the  Attorney  General.   I  requested  a  meeting  with 
Mr.  Montgomery  (the  First  Assistant)  or  Mr.  Wilkins 
(head  of  the  Government  Bureau)  to  determine  if  the 
matter  could  be  resolved  without  litigation.   I  was 
told  soneone  from  the  Attorney  General's  office  would 
be  in  touch  with  me. 

20.  On  Tuesday,  February  6,  1991,  I  sent  by  hand  a  letter 
dated  February  5,  1991  to  Edward  Sullivan,  Clerk, 
Middlesex  Superior  Court,  a  copy  of  which  is  attached 
as  Exhibit  2.   On  the  same  day,  I  wrote  to  Messrs. 
Wilkins  and  Montgomery,  enclosing  my  letter  to  Mr. 
Sullivan  together  with  a  draft  petition  under  M.G.L. 
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c.  211,  §  3,  a  copy  of  which  is  attached  hereto  as 
Exhibit  3. 

21.  On  Monday,  February  11,  1991,  I  received  a  telephone 
call  from  Luis  Lavin,  an  Assistant  Attorney  General. 
Mr.  Lavin  said  that  the  material  I  had  sent  to  Messrs. 
Wilkins  and  Montgomery  had  been  referred  to  him  and 
that  he  wanted  to  see  if  the  problem  could  be  resolved 
without  litigation.   I  indicated  my  willingness  to 
tender  the  original  post-removal  papers  to  him,  which 
he  declined.   He  asked  me  to  take  no  action  until  he 
could  confer  with  Judge  Izzo  and  the  Clerk's  office  at 
Middlesex. 

22.  On  February  19,  1991,  I  called  Mr.  Lavin  and  expressed 
my  concern  that  the  matter  could  not  be  left 
unresolved  indefinitely.   He  reported  some  difficulty 
scheduling  a  meeting  with  Judge  Izzo  and  asked  me  to 
wait  until  February  22nd,  by  which  time  his  meeting 
with  the  Judge  was  to  have  occurred. 

23.  Based  upon  subsequent  conversations  with  Mr.  Lavin,  I 
believe  he  met  with  Judge  Izzo  on  February  20th  or 
21st'.   As  a  result  of  Mr.  Lavin's  conversation  with 
Judge  Izzo,  I  believe  Judge  Izzo  learned  that  I 
retained  the  original  post-removal  papers;  that  the 
Clerk  had  not  circulated  those  papers  or  otherwise 
sent  them  to  the  parties  under  Rule  77(d)  of  the 
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Massachusetts  Rules  of  Civil  Procedure;  and  that  a 
motion  or  petition  would  be  filed  shortly  to  secure 
the  impoundment  of  the  post-removal  papers.   In 
response  to  my  incjuiry,  Mr.  Lavin  stated  that  he  had 
shown  the  draft  petition  for  impoundment  to  Judge  Izzo. 

24.  On  February  21st,  I  received  a  telephone  message  from 
Mr.  Johnston  of  the  Middlesex  Clerk's  office  that 
"Judge  Izzo  wants  all  original  pleadings  not  filed 
with  the  federal  court  returned  to  her." 

25.  On  the  morning  of  the  next  day,  February  22,  1991,  I 
spoke  by  telephone  with  Mr.  Johnston  who  said  that 
Judge  Izzo  was  upset  at  the  removal;  had  instructed 
him  to  send  out  copies  of  the  docket,  including  the 
newly-created  page  reflecting  entry  of  the  January  31, 
1991  post-removal  papers;  and  now  wanted  the  originals 
returned  if  they  were  not  going  to  be  filed  with  the 
federal  court.   I  informed  Mr.  Johnston  that  I  had 
been  out  of  the  office  the  previous  afternoon  and  that 
I  was  waiting  for  a  response  from  Mr.  Lavin  who  I 
understood  had  met  with  Judge  Izzo  and  was 
representing  the  Court. 

26.  After  speaking  with  Mr.  Johnston  on  February  22nd,  I 
spoke  with  Mr.  Lavin  that  same  day.   He  told  oe  that 
his  meeting  with  Judge  Izzo  would  not  result  in  a 
satisfactory  resolution  of  the  matter  and  that  I 
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should  file  whatever  I  regarded  as  necessary  to 
protect  the  RTC's  interests.   We  spoke  briefly  about  a 
federal  forum  and  he  expressed  his  view  that  since  the 
action  was  in  the  federal  court  that  might  be  a  more 
appropriate  forum.   I  indicated  my  intention  to  supply 
him  with  copies  of  whatever  we  filed. 
27.   On  Monday,  February  25,  1991,  I  responded  by  letter  to 
Mr.  Johnston's  requests  of  Thursday  and  Friday, 
February  21st  and  22nd.   My  letter  is  attached  as 
Exhibit  4.   I  also  filed  with  this  Court  on  February 
25,  1991  a  Motion  to  Impound  the  post-removal  papers 
pursuant  to  Local  Rule  7.2  and  a  Motion  to  Expunge 
such  papers  and  enjoin  the  Superior  Court  from  acting 
further  in  the  matter.   While  completing  the 
preparation  of  such  papers,  I  received  a  telephone 
call  from  Larry  Edelman  of  The  Boston  Globe  who  told 
me  that  the  plaintiffs'  counsel  had  faxed  to  him  a 
copy  of  the  docket  and  that  he  was  doing  a  story  on 
the  case.   I  declined  comment.   His  story  appeared  in 
The  Boston  Globe  of  February  26,  1991,  a  copy  is 
attached  as  Exhibit  5.   The  text  of  the  story  clearly 
indicates  that  the  reporter  had  more  than  the  docket 
sheet.   After  the  Assistant  Attorney  General  spoke 
with  Judge  Izzo,  plaintiffs'  counsel  had  apparently 
been  in  contact  with  Judge  Izzo,  on  or  about  February 
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25,  1991   and  had  received  and  circulated  a  copy  of 
the  post-removal  papers  thereby  frustrating  the 
purpose  of  any  Motion  to  Impound. 

28.  On  March  1,  1991,  I  appeared  before  Judge  Woodlock  for 
a  hearing  on  the  motions  pending  with  respect  to  the 
post-removal  papers.   At  that  time,  I  was  handed 
copies  of  plaintiffs'  opposition  to  the  RTC's 
impoundment  motion,  which  attached  as  an  exhibit  an 
initialed  copy  of  Judge  Izzo's  post-removal  papers. 
The  initialed  copy  is  back-dated  to  January  30,  1991. 
The  original  signed  by  Judge  Izzo  and  now  under  seal 
with  the  Court  is  dated  January  31,  1991. 

29.  Except  for  the  post-removal  papers  now  under  seal,  no 
one  employed  by  this  firm  has  removed  or  retained  any 
papers  or  documents  which  were  delivered  to  us  by  the 
Clerk  of  the  Middlesex  Court.   Such  documents  were 
delivered  to  the  United  States  District  Court  in  the 
same  condition  in  which  we  received  them. 

30.  Until  receipt  of  plaintiffs'  Memorandum  on  April  5, 
1991,  no  person  in  this  office  can  remember  ever 
having  seen  or  inspected  the  document  attached  as 
Exhibit  4  to  the  Memorandum.   That  Exhibit  purports  to 
be  a  copy  of  the  RTC's  Notice  of  Removal  bearing  a 
date  stamp  of  January  30,  1991.   As  reflected  by  the 
partially  erased  entries  on  the  docket  sheet, 
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the  Notice  of  Removal  was  filed  by  this  office  on 
January  11,  1991. 
31.   Nowhere  in  their  submission  do  plaintiffs'  counsel 
disclose  where  or  how  they  received  Exhibit  4.   On 
April  18,  1991,  Michael  Burnett,  a  paralegal  of  Hanify 
&  King,  visited  the  Middlesex  Clerk's  Office.   Mr. 
Burnett,  at  my  request,  inquired  as  to  whether  there 
were  any  additional  papers  in  this  case  retained  by 
the  Clerk.   He  was  presented  with  a  small  file 
containing  the  Complaint  and  the  original  Notice  of 
Removal  with  a  filed  stamp  of  January  30,  1991,  of 
which  plaintiffs'  Exhibit  4  is  a  copy.   Attached  to 
the  original  Notice  of  Removal  still  retained  by  the 
Clerk's  Office  is  David  McCarthy's  original  January 
11,  1991  transmittal  letter. 


Signed  under  th.e  pains  and  penalties  of  perjury  this  /7 
day  of  April ,  1991. 


^ 


J^hn  D.  Hanif^f 
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DNITED  STATES  DISTRICT  COURT 
DISTRICT  OP  MASSACHUSETTS 


RHETTA  B.  SWEENEY, 
Individually  and  as  Trustee 
of  the  MAPLE  LEAP  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK, 
COKFED  MORTGAGE  COMPANY,  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 

Defendants. 


CIVIL  ACTION  NO. 
91-10098H 


NOTICE  AND  MOTION  OP  CONSERVATOR  RESOLOTION 

TRUST  CORPORATION  FOR  SUBSTITUTION  AS  RECEIVER 

OF  DEFENDANT,  COMFED  SAVINGS  BANK,  AND  CONSERVATOR  OF 

PLAINTIFF-IN-COUNTERCLAIM,  COMFED  SAVINGS  BANK,  F.A. 


Pursuant  to  Fed.  R.  civ.  P.  25,  the  Resolution  Trust 
Corpcration  (the  "RTC") ,  in  its  capacity  as  Conservator  of 
ComFed  Savings  Bank  ("ConFed"),  moves  this  Court  for  an  Order 
substituting  it  as:   (1)  Receiver  of  defendant,  ComFed;  and  (2) 
Conservator  of  plaintif f-in-counterclaim,  ComFed  Savings  Bank, 
F.A.  ("ConFed  F.A."),  a  newly  chartered  federal  savings 
association.   In  support  thereof,  the  RTC  states  that: 
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1.  The  Resolution  Trust  Corporation  ("RTC")  is  an 
instrumentality  and  agency  of  the  United  States.   12  U.S. C.  S 
1441a(b) (1) (B) . 

2.  Among  the  statutory  duties  of  the  RTC  is  the 
management  and  resolution  of  cases  involving  depository 
institutions,  the  accounts  of  which  were  insured  by  the  Federal 
Savings  and  Loan  Insurance  Corporation  before  the  enactment  on 
August  9,  1989  of  the  Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989  ("FIRREA") ,  and  for  which  a 
conservator  or  receiver  was  appointed  between  January  1,  1989 
and  August  9,  1989,  or  for  which  a  conservator  or  receiver  is 
appointed  within  the  three-year  period  beginning  on  August  9, 
1989.   12  U.S.C.  §  1441a(b)(3). 

3.  Effective  December  13,  1990,  the  Office  of  Thrift 
Supervision  ("OTS")  appointed  the  RTC  as  Conservator  of  ComFed. 

4.  As  a  result  of  its  appointment,  the  RTC  by  operation 
of  law  has  succeeded  to  the  same  conservatorship,  receivership 
and  assistance  powers  as  were  granted  to  the  Federal  Deposit 
Insurance  Corporation  under  12  U.S.C.  §§  1821,  1822  and  1823. 
12  U.S.C.  §  1441a(b) (4) . 

5.  Included  in  the  RTC's  statutory  powers  is  the  RTC's 
right  to  be  substituted  as  a  party  in  any  civil  action,  suit  or 
proceeding  to  which  ComFed  is  a  party.   12  U.S.C.  § 
1441(a)(1) (2). 

6.  On  January  11,  1991,  the  RTC  as  Conservator  of  ComFed 
was  substituted  in  this  action  in  place  of  ComFed. 
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7.  Effective  February  1,  1991,  the  Office  of  Thrift 
Supervision  ("OTS")  appointed  the  RTC  Receiver  of  ComFed. 

8.  On  February  1,  1991,  the  RTC,  as  Receiver  of  ComFed 
and  pursuant  to  12  U.S.C.  !  1821(d)(2)(G),  entered  into  a 
Purchase  and  Assumption  Agreement  ("P&A")  with  ComFed  F.A., 
wherein  ComFed  F.A.  accepted  transfer  of  certain  of  ComFed's 
assets  from  the  RTC.   ComFed 's  liabilities  as  to  creditors 
remain  with  the  RTC  as  Receiver. 

9.  As  a  result  of  the  P&A,  the  RTC  as  Conservator  of 
ComFed  F.A.  retains  the  assets  involved  in  this  litigation,  and 
the  RTC  as  Receiver  of  ComFed  retains  the  alleged  liabilities. 

WHEREFORE,  the  RTC  in  its  capacity  as  Conservator  of  ComFed 
requests  this  Court  to  grant  this  Motion  and  Order  that  the  RTC 
be  substituted  in  the  above-captioned  litigation  as  Receiver  of 
defendant  ComFed,  and  as  Conservator  for 
plaintiff-in-counterclaim  ComFed,  F.A. 


%^Ll!1- 


DATED:   April  23,  1991 
717LUC 


Resolution  Trust  Corporation, 
in  its  capacity  as  Conservator 
of  ComFed  Savings  Bank 


Attorneys  for  the  Defendants, 


I  mm/^ 


JO^HH  D.  HANIFY  (B60«  219880) 
KARA  M.  LUCCIOLA  (BBO«  555045) 

HANIFY  «  KING 
Professional  Corporation 
100  Franklin  Street 
Boston,  MA   02110 
(617)  423-0400 
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Office  of  Thrift  Supervision 

Department  of  the  Treasury 


TimoitiN  Ryan 
Director 


, N^  . NX'j-hinui.Ti, PC  :c~5;:  •  (;:;>wt>-6: 

May  6,  1991 


Rhetta  B.  Sweeney 
24  Meyer  Lane 
Hamilton,  Massachusetts 


01936 


RE:  ComFed  Savings  Bank,  Lowell,  Massachusetts 

Dear  Ms.  Sweeney: 

Thank  you  for  your  letter  of  March  18,  1991  regarding  the 
subject  institution.   The  OTS  is  always  interested  in  hearing  from 
members  of  the  public  so  that  it  may  better  fulfill  its  obligation 
to  ensure  compliance  with  all  aspects  of  banking  regulation 
falling  within  our  jurisdiction.   However,  it  would  appear  that 
the  concerns  raised  in  your  letter  involve  the  Resolution  Trust 
Corporation  ( "RTC" ) ,  in  its  role  as  conservator  of  ComFed  Savings 
Bank,  Lowell,  Massachusetts.   I  therefore  am  taking  the  liberty  of 
referring  your  letter  to  the  RTC  for  their  consideration. 

If  you  should  have  any  further  questions  or  comments  on  these 
issues,  please  address  such  to  Mr.  Dominic  Lyberatore,  an  attorney 
in  the  Commercial  Division  of  the  RTC.    Mr.  Lyberatore  can  be 
contacted  at  the  following  address  and  telephone  number. 

Resolution  Trust  Corporation 
Valley  Forge  Regional  Office 
Post  Office  Box  1500 
Valley  Forge,  Pennsylvania   19482 
(215)  650-8500 

Thank  you  for  your  comments  on  these  issues.   We  appreciate 
your  bringing  this  matter  to  the  attention  of  the  OTS. 


Sincerely, 
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MIL  COMMuNULALI  H  OF  MAibACHLSETTS 

THE  TRIAL  COURT 

OFnCE  OF  THE  CHIEF  ADMINISTRATIVE  nJSTICE 

Two  Cenier  Plaza 

Bosion.  Massachusetu  02108 


May    6,     1991 


David  Lee  Evans,  Esquire 
Hanify  and  King,  P.C. 
100  Franklin  Street 
Boston,  Massachusetts  02110 


Re:   Rhetta  B.  Sweeney,  et  al 
v. 

Resolution  Trust  Corporation, 
et  al 

U.  S.  District  Court  (I'lA)  , 
Civil  Action  No.  91-10098-H 


Dear  Mr.  Evans: 


This  will  acknowledge  receipt  of  your  correspondence 
dated  April  29,  1991  relative  to  the  Motion  for  an  Order  Requiring 
the  Middlesex  Superior  Court  to  Produce  Original  Records  for 
Examination  in  the  above-referenced  case. 

The  Department  of  the  Attorney  General  is  the  attorney 
of  record  representing  the  Trial  Court  in  this  action.  Cynthia  A. 
Ittleman,  Esquire  from  this  office  has  discussed  this  matter  with 
William  P.  Johnston,  First  Assistant  Clerk  of  Courts,  and  yourself. 
Mr.  Johnston  has  indicated  that  the  Court  will  make  the  records 
available  for  in-house  review  or  for  in-house  copying  at  the 
expense  of  Resolution  Trust  Corporation.  Absent  a  Court  Order 
requiring  the  Clerk  of  the  Middlesex  Superior  Court  to  produce  the 
original  records  in  the  case  for  exaaination  by  the  U.  S.  District 
Ccuri.  th3  Cl6r>;  of  Cc^rtc  ccnsiaers  it  to  be  his  statute—/ 
obligation  to  retain  the  records  in  the  actual  possession  of  the 
Court.  If  you  have  any  further  questions  relative  to  this  matter, 
please  contact  Cynthia  A.  Ittleman,  Esquire,  at  (617)  742-8575. 


Sincerely, 


Michael  F.  Edgerton 

General  Counsel 

Legal  Department  Manager 

MFE/msl 

cc:   William  Lee,  Assistant  Attorney  General 

William  P.  Johnston,  First  Assistant  Clerk  of  Cov 
Cynthia  A.  Ittleman,  Administrative  Attorney 


WfKV.^Fl^^ 
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COMMOKWEALTH  OF  MASSACHUSETTS 

ESSEX,  SS.  SUPERIOR  COURT  DEPARTMENT 

C.A.  No.   91-1438 


JOHN  G.  O'BRIEN, 

Plaintiff 


COMTED  SAVINGS  BANK,  et  al. 
Defendemts 


ANSWER  TO  COMPLAINT 

91-12437WD 


ComFed  Savings  Bank,  COMFED  Mortgage  Co.,  Inc.  and 
Resolution  Trust  Corporation,  as  Receiver  of  ComFed  Savings 
Bank,  answer  the  complaint  as  follows: 

ComFed  Savings  Bank  is  a  named  defendant.   On  December 
14,  1990,  the  Resolution  Trust  Corporation  ("RTC")  was 
appointed  Conservator  of  ComFed  Savings  Bank.   On  February  1, 
1991,  the  Director  of  the  Office  of  Thrift  Supervision, 
Department  of  the  Treasury,  closed  ComFed  Savings  Bank,  and  the 
RTC  was  appointed  Receiver  of  ComFed  Savings  Bank.   This  answer 
is  filed  by  the  RTC  as  Receiver  of  ComFed  Savings  Bank  in  its 
capacity  as  such  on  behalf  of  defendant  ComFed  Savings  Bank  as 
well  as  on  its  own  behalf,  and  a  notion  will  be  filed  to 
substitute  the  RTC  as  Receiver  of  ComFed  Savings  Bank,  in  place 
of  ComFed  Savings  Bank  as  defendant. 

1.   They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegation 
contained  in  paragraph  1  of  the  complaint. 
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2.  Denied.   As  stated  above,  on  February  1,  1991, 
ComFed  Savings  Bank  was  closed,  the  RTC  was  appointed  Receiver 
of  ConFed  Savings  Bank,  and  the  RTC  as  receiver  took  possession 
of  all  of  the  assets  of  ComFed  Savings  Bank. 

3.  It  admits  COMFED  Mortgage  Co.,  Inc.  was  a 
subsidiary  of  ComFed  Savings  Bank  as  alleged. 

4.  It  admits  that  the  RTC,  as  Receiver,  is  successor 
in  interest  to  ComFed  Savings  Bank,  but  not  to  COMFED  Mortgage 
Co.,  Inc. 

5.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  5  of  the  complaint. 

6.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  6  of  the  complaint. 

7.  They  are  without  knowledge  or  infomation 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  7  of  the  complaint. 

8.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  8  of  the  complaint. 

9.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  9  of  the  complaint. 
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10.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  10  of  the  complaint. 

11.  They  are  without  knowledge  or  information 
sufficient  to  fom  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  11  of  the  complaint. 

12.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  12  of  the  complaint. 

13.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  13  of  the  complaint. 

14.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  14  of  the  complaint. 

15.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  15  of  the  complaint. 

16.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  16  of  the  complaint. 

17.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  17  of  the  complaint. 
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18.  They  are  without  knowledge  or  information 
sufficient  to  fora  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  18  of  the  complaint. 

19.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  19  of  the  complaint. 

20.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  20  of  the  complaint. 

21.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  21  of  the  complaint. 

22.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  22  of  the  cor.plaint. 

23.  They  are  without  knowledge  or  infcraation 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  23  of  the  complaint. 

24.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  24  of  the  complaint,  except  that  they 
state  that  the  closing  documents  do  indicate  the  existence  of  a 
second  Bortgage. 

25.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
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contained  in  paragraph  25  of  the  complaint,  except  that  they 
admit  that  a  quality  control  review  form  was  sent  from  ComFed 
Savings  Bank  to  Mr.  Blais. 

26.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  26  of  the  complaint. 

27.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  27  of  the  complaint. 

28.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  28  of  the  complaint. 

29.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  29  of  the  complaint. 

30.  They  are  without  knowledge  or  inf orrr.aticn 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  30  of  the  complaint. 

31.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  31  of  the  complaint. 

32.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  32  of  the  complaint. 
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33.  They  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  33  of  the  conplaint. 

34.  They  are  without  )cnowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  allegations 
contained  in  paragraph  34  of  the  complaint. 

35.  They  aAmit  that  ComFed  Savings  Bank  received  the 
demand  letter  attached  as  part  of  Exhibit  D. 

COOWT  I 
36-39.   The  allegations  in  paragraphs  36  through  39 
are  directed  toward  another  defendant  and  need  not  be  answered 
by  these  defendants. 

COUNT  II 
40-43.   The  allegations  contained  in  paragraphs  40 
through  4  3  are  directed  toward  another  defendant  and  need  not 
be  a.nswered  by  these  defendants. 

COUKT  III 
44-47.   The  allegations  contained  in  paragraphs  44 
through  47  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 

CODWT  IV 

48.  They  repeat  and  reallege  each  and  every  response 
to  the  allegations  contained  in  1  through  47  of  the  complaint 
herein. 
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49.  They  state  that  the  legal  duties  and  obligations 
arising  out  of  the  relationship,  if  any,  between  then  and 
plaintiff  are  a  conclusion  of  law  and  need  not  be  responded  to 
in  this  complaint. 

50.  Denied. 

COUNT  V 
51-54.   The  allegations  contained  in  paragraphs  51 
through  54  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 

COUNT  VI 
55-58.   The  allegations  contained  in  paragraphs  55 
through  58  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 

COUNT  VII 

59.  They  repeat  and  reallege  each  and  every  response 
to  the  allegations  contained  in  1  through  58  of  the  complaint 
herein. 

60.  Admitted,  other  than  with  respect  to  the 
involvement  of  the  RTC  as  Receiver  or  Conservator  of  ComFed. 

61.  Denied. 

62.  Denied. 

63.  Denied. 

COUNT  VIII 
64-68.   The  allegations  contained  in  paragraphs  64 
through  68  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 
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CX)UNT  IX 
69-73.   The  allegations  contained  in  paragraphs  69 
through  73  are  directed  toward  another  defendant  and  need  not 
be  answered  by  thpse  defendants. 

cotmr  X 
74-78.   The  allegations  contained  in  paragraphs  74 
through  78  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 

COUNT  XI 
79-83.   The  allegations  contained  in  paragraphs  79 
through  83  are  directed  toward  another  defendant  and  need  not 
be  answered  by  these  defendants. 

AFFIRMATIVi:  DEFENSES 

1.  Plaintiff  fails  to  state  a  claim  upon  which  relief 
may  be  granted. 

2.  The  RTC  as  Receiver  of  ComFed  Savings  Bank  pleads 
all  statutory  or  common  law  defenses  available  to  it  in  its 
capacity  as  Receiver,  including  those  pursuant  to  D*Oeuch 
Duhme .  12  U.S.C.  S  1823(e),  the  holder  in  due  course  doctrine 
and  all  other  affirmative  defenses. 

3.  Defendants  plead  the  affirmative  defense  of  accord 
and  satisfaction. 

4.  Defendants  plead  the  affirmative  defense  of  the 
statute  of  limitations. 

5.  Defendants  plead  the  affirmative  defense  of  the 
statute  of  frauds. 
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6.  Defendants  plead  the  affirmative  defense  of 
unclean  hands  on  the  part  of  plaintiff. 

7.  Defendants  plead  the  affirmative  defense  of  lack 
of  subject  matter  jurisdiction  pursuant  to  1821(d) (12). 

WHEREFORE,  said  defendants  respectfully  request  that 
the  complaint  be  dismissed  and  for  their  costs  and  reasonable 
attorneys'  fees. 


COMFED  SAVINGS  BANK 

COMFED  MORTGAGE  CO.,  INC.  and 

RESOLUTION  TRUST  COMPANY 

By  Their  Attorneys, 

PARTRIDGE,  SNOW  &  HAHN 


E.'  Purcell 
'545439 

L80  South  Main  Street 
Providence,  RI  02903 
(401)  861-8200 


CERTIFICATION 

I  hereby  certify  that  on  this  /<^i<^  day  of  May,  1991,  I 
mailed  a  true  and  accurate  copy  of  the  within  Answer  to  Jane  M. 
Owens  Triano,  PHILLIPS,  GERSTEIN  &  HOLBER,  25  Kenoza  Avenue,  PO 
Box  909,  Haverhill,  KA  01830. 


7797-709 
91SJEP 
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Resolution  Trusf  Corporation 


May  20,  1991 


Ms.  Rhetta  B.  Sweeney 

24  Meyer  Lane 

Hamilton,  Massachusetts   0193  6 


Re:  Rhetta  B.  Sweeney  v.  RTC  as  Conservator  of  Comfed 
Savings  Bank.  C.A.  No.  91-10098WD,  United  States 
District  Court  for  the  District  of  Massachusetts. 


Dear  Ms.  Sweeney: 

Your  March  8,  1991  letter  to  Chairman  L.  William  Seidman, 
raising  a  number  of  questions  related  to  the  above  case,  has  been 
referred  to  me  for  response.  For  the  most  part,  your  questions 
pertain  to  certain  actions  the  RTC  as  conservator  for  Comfed 
Savings  Bank  has  taken  in  this  litigation.  Because  you  are  still 
actively  litigating  this  matter  through  your  counsel,  and  the 
matters  you  raise  are  the  subject  of  pending  motions  in  the  United 
States  District  Court  for  the  District  of  Massachusetts,  my 
response  to  your  letter  is  necessarily  constrained.  Normally,  I 
would  not  respond  directly  to  you  since  you  are  being  represented 
by  counsel  in  this  litigation;  however,  we  have  spoken  with  your 
attorney  and  he  has  consented  to  permit  us  this  reply. 

Your  first  question  inquires  about  the  policy  of  the 
Resolution  Trust  Corporation  (RTC)  Oversight  Board  regarding 
removal  of  cases.  The  Oversight  Board  sets  broad  policy  guidelines 
concerning  disposition  of  assets  and  closing  of  thrifts.  It  has 
not  established  a  specific  policy  regarding  removal  of  cases  from 
state  to  federal  court.  Although  federal  law  gives  the  RTC  wide 
latitude  in  choosing  to  remove  pending  cases  to  federal  court, 
there  is  a  preference  for  the  federal  forum  in  cases  raising 
questions  of  federal  law.  The  decision  to  remove  a  particular  case 
to  federal  court,  however,  is  a  matter  for  the  RTC  litigation 
attorneys  supervising  the  case  and  their  outside  counsel  to  decide. 
Because  of  the  procedural  posture  and  substantive  issues  of  your 
case  at  the  time  of  the  RTC's  appointment  as  conservator  of  Comfed 
Savings  Bank,  the  responsible  attorneys  determined  that  the  case 
was  an  appropriate  one  for  removal. 

Secondly,  you  requested  a  copy  of  the  Management  Agreement  of 
February  7,  1989,  between  the  Federal  Savings  and  Loan  Insurance 


SOI  17tti  Str*«t,  NW  ■  Wcuhlngton,  DC  20006 
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Ms.  Rhetta  B.  Sweeney 
May  20,  1991 

Corporation,  the  Federal  Home  Loan  Bank  Board  and  the  Federal 
Deposit  Insurance  Corporation  which  is  referenced  in  12  U.S.C. 
S1441a(l)  (2)  .  While  I  do  not  believe  this  document  has  any 
.relevance  to  this  matter,  I  have  enclosed  a  copy  of  the  agreement. 

Addressing  more  generally  the  Motion  for  Substitution  of  the 
RTC  conservator  as  a  party  in  the  above  case  and  the  subsequent 
removal  to  federal  court,  you  stated  that  the  RTC's  counsel  in  this 
matter  falsely  stated  that  he  had  a  thirty-day  time  frame  within 
which  to  substitute  the  RTC  as  a  party.  You  then  proceeded  to 
point  out  that  the  removal  provisions  of  FIRREA  allow  up  to  ninety 
days  for  removal.  It  appears  that  you  may  have  misunderstood  the 
argument  counsel  was  making  in  this  regard,  but,  in  any  event,  it 
is  the  policy  of  the  RTC  to  determine  if  a  case  should  be  removed 
as  soon  as  possible  after  we  assume  responsibility  for  the 
litigation.  Once  the  decision  to  remove  has  been  made,  we  expect 
our  counsel  to  promptly  implement  the  removal  process.  It  is  my 
understanding  that  a  number  of  other  Comfed  cases  were  removed  at 
approximately  the  same  time  and  in  essentially  the  same  manner  as 
your  own. 

Finally,  you  have  alleged  that  the  RTC  counsel's  actions  with 
regard  to  the  handling  of  certain  original  state  court  documents 
were  improper  on  a  number  of  grounds.  Our  investigation  reveals 
that  certain  original  documents,  including  a  judgment  order,  were 
added  to  the  state  court  file  after  the  removal.  At  the  time,  the 
state  court  had  no  jurisdiction  over  the  litigation  and  lacked  the 
power  to  enter  such  an  order.  The  clerk's  office  contacted  our 
counsel  and  asked  him  to  pick  up  these  original  documents  in  order 
to  supplement  the  documents  which  were  previously  certified  as  the 
record  in  the  case  and  which  had  already  Deer,  furnished  to  hini  for 
transmission  to  the  federal  court.  The  responsibility  for 
notifying  your  counsel  at  that  time  with  respect  to  these  documents 
rested  with  the  clerk's  office  and  not  with  our  counsel. 

Since  our  counsel  did  not  know  what  should  be  done  with  these 
subsequent  documents,  he  contacted  the  Massachusetts  Attorney 
General's  Office  for  advice.  After  the  Attorney  General's  Office 
was  unable  to  resolve  the  matter  at  the  local  level,  the  late-filed 
documents  were  transmitted  to  the  federal  court  clerk  together  with 
a  Motion  to  Impound  Papers  and  a  Motion  to  Expunge  Post  Removal 
Filings.  Since  the  position  of  the  RTC  is  that  the  documents  were 
issued  without  jurisdiction  and  are  a  nullity,  counsel's  actions  in 
determining  how  to  deal  with  them  and  their  eventual  transmission 
to  the  federal  court  were  appropriate. 

Based  on  the  information  you  provided  and  our  independent 
investigation,  it  is  the  opinion  of  the  RTC  that  counsel's  actions 
were  reasonable  and  did  not  constitute  a  breach  of  legal  ethics,  a 
conflict  of  interest  or  an  obstruction  of  justice.  All  of  these 
issues  will  now  be  presented  to  the  United  States  District  Court 
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Ms.  Rhetta  B.  Sweeney 
May  20,  1991 

for  the  District  of  Massachusetts,  and  I  am  confident  that  your 
counsel  will  present  your  side  of  these  questions  to  the  court  for 
determination.   I  would  urge  you  to  seek  to  redress  your  grievances 
exclusively  through  that  process  at  this  time. 


Sincerely, 

Thomas  L.  Hindes 
Senior  Counsel 


Enclosure 


L.  William  Seidnan 
David  C.  Cooke 
William  H.  Roelle 
Annie  D.  Moore 
Gerald  L.  Jacobs,  Esq. 
Richard  T.  Abboussie,  Esq. 
Michael  P.  Condon,  Esq. 
Robert  E.  McCormack,  Esq. 
Dominic  Libertore,  Esq. 
Robert  M.  Axelrod,  Esq. 
Christopher  Weld,  Jr.,  Esq 
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Resolution  Trust  Corporation 


Jun«  21,    1991  ^ 

Sobsrt  K.  Axelrod,  Esqulr« 
204  East  Main  Str««t 
P.O.  Box  2455 
Herlden,  CT  06450 

Re;   #7745  -  CofflFad  Savings  Bank 

Lowall,  KA  -  In  Rocolv«rshlp  (2/1/91) 

Wofctea  to  File  C1«<ma  -  Phet.t.a  B.  Sweeney,  et  al 

Daar  Hr.  Axalrod: 

On  February  l,  1991,  the  Office  of  Thrift  Supervision  declared  ComFed  Savings 
Bank  (tha  "Association")  insolvent  and  ordered  it  closed.  The  Resolution 
Trust  Corporation  (the  "RTC")  has  been  appointed  receiver  (the  "Receiver")  to 
handle  the  matters  relating  to  tha  former  Association.  Notice  was  first 
published  in  Tha  Boston  Globe  on  February  6,  1991. 

I  am  in  receipt  of  your  notice  of  claim  dated  February  22,  1991.  Therefore, 
enclosed  is  a  proof  of  claim  form  as  well  as  a  sample  for  your  use.  It  must 
be  completely  filled  out  and  signed.  Please  return  it  to  my  attention  at 
this  office  no  later  than  July  22.    1991  or  the  claim  will  not  be  accepted. 

Approved  clairas  are  paid  on  a  pro  rata  basis  through  periodic  dividend 
payments  directly  related  to  the  RTCs  success  as  receiver  in  liquidating  the 
assets  of  the  former  Association.  It  is  impossible  to  predict  when  or  if  a 
first  dividend  payment  will  be  made,  or  what  the  ultimata  recovery  will  be  on 
tha  approved  claims. 


Sincerely, 


MaiyanhlK.  McMally 
Claim»>^paciali8t 


'M^ 


By  Mall:  Norlh«««t  Consolidated  Office  •  PC  Box  1500  •  Vall«y  Forge,  PA  18482-1600 
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SUBMIT    BY    JULY    11,    lyyi 


Individual,  Joint,  Corporttlon, 

firtMCihlp,  Hfo  or  *stoc/  tf774S  -  ComFed  Savlnga  Bank.   Lowell.  MA 

<N«M  of  lank/FfruncUl    ImtMutlon  ind  location) 


ttot*  of  _ 

County  of 


PROOF   OF   CUVZM 


ItN/TM   ID  » 


Rh«»tt-.a    B.    Sweeney,    Individually   t   Trustee   of   I*' 
».r,on.Uy  .pp..r.d  bofor.  «.  .ho  ^.r.^^^^^^^  R^^l^y  Trust    &  Canadian   Realty   Trust;    and 

Jonn   bweeney  ^um^  o«  »«rton  ukint  ih*  eioin) 

Uie,  bolB«  Ajly  (warn,  ••y<  that  tho       ComFed   Savlnga   Bank ,  new  In  llquldotlon  It  Just 

(NWW  of  (onk/nnonelol   Inotitullon) 
Rhetta    B.    Sweeney.     Individually    6    Trustee    of   Maple    Loaf  Realty   Tru 
Indobttd  to    &  Canadian   Realty   Trust;    and  John   Sweeney . in  ih«  oui 

(lndlvldu«l/Jolnt/eorpar*tlen/P<rin*r<hlp/rir«/Ag<ncy> 
$2  ,  998,9:^1.  ■  ^^    n1ii«;    1nt-Ari»<>--     <Q7    7nz.  ■     <Tlc,    nnn Bolliri  upon  tho  foUowIng  elt 


Aecocnt  Typo 

liability  Nuabor 

Unlnaurod  Principal 

Liability  Nunbor 

Uninaurad  Intaraa' 

Total  P  *  1 

Oaioriptlon  of  (Involct)  Clitu 

lamages   for  unfair  trade  prac- 

liability NLnbar 

Amount  of  Clala 

tees,    &    Intanelonal    Inflict 
iccordanc*  wleh  findings  an 
notions   Issued  by  Izzo,   J. 
»hlch  are  annexed  hereto  an 

tices  plus   Interest,    attorneys 
ion   of   ainoclonal    dlccraas    In 
d  rulings  &  order  on  post   trial 

i  made   a   part  her 

eof  bv  reference 

Total  Claim:  $3,411,635.46  plus   Int 

Oaponant  furihar  alaiaa  that  ha/aha  rakaa  ihia  clala  on  bahalf  of     themselves 


and  that  n«  pan  ef  aald  dabt  haa  ba«n  paid,  that    rVi»y   u»r» 


(lndlvldual/Joln(/Carporatlon/Partn<rshlp/f  Irn/agancy) 
Ma*  givan  no  andoraaiaant  or  aaalgomant  of  tha  aana  or  any  part  tharaef  and  that  thara  la  no  aat-aff  or  countarelalm,  or  etha 
lajal  or  aqultabia  dafanaa  to  aald  clala  or  any  part  tharaef. 


(tlgnatur*  of  Faraon  aatlng  tha  Ctain) 
FKEITA  B.    SUEQIEY  JCMI    SUEXNEY 


(If  apptleabla) 
MBMII     24  Meyer   I.ane 


CtTT/tTATI/ZIP 


Hamilton,  MA     01936 


Juorn  (0  atd  ttjtaerlbad  by    Rhecta  B.   Sweeney  &  John  Sweeney 

(■aaia  af  Paraon  tlgnlng) 


.   1»_ 


Ny  Caaailttion  (aplrtii 


((Ignalura  af  Offlcar  Adainlatarlnj  Oatn] 
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AXEI.ROD,  LANZONI  &  TEAGUE 

<^U6\nt>jt  and  CounttUert  *^  jCav    ^^__^^_- 


ROBeRTM.AXSLROD  IM  EAST  MAIN  STKEET 

DB^'N13  C.  LANZONI  P.O.  BOX  MM 

NORMAN  B.  TEACUB  KBMDtN,  CONNSCncVT  oe«M 

TBL.  aoa-aaiMMMe 

MARK  M.  WBUa  **^-  ■0*^*0-liM 

VTA  FACSIMILE  t  FIRST  CLASS  MAIL 


July  1,  1991 


Mrs.  fth«fcta  B.  Sw««noy 
Mr.  John  Swoon«y 
24  Meyar  Lan« 
Hamilton,  MA  01936 

RS:   Rhatta  B.  Swaaney,  et  al  v.  P.eaolution  Trust,  •t  «1 

0«ar  Rhetta  fi  Johni 

Enclosed  is  a  photocopy  of  a  partially  completed  Proof  of  Claim  form 
which  we  must  submit  to  the  Resolution  Trust  Corporation  by  July  22, 
1991.  The  original  documents  have  been  forwarded  to  Chris  Weld  and 
he  is  awaiting  your  call  to  arrange  for  the  signing  of  these 
documents.  This  needs  to  be  done  before  a  notary  public  and  you 
must  give  him  your  social  security  numbers  and  a  tax  number  for  the 
two  real  estate  trusts  If  t«x  numbers  for  them  exist.  This  must  be 
inserted  on  the  top  right  hand  side  of  the  Proof  of  Claim  form. 

Please  tend  to  this  as  soon  as  possible  so  that  there  can  be  no 
doubt  that  we  have  sent  this  document  to  the  Resolution  Trust 
Corporation  within  the  time  limits  specified  by  law. 


Enclosure 
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February  22,  1991 

Resolution  Trust  Corporation  Dominic  A.  Liberatore,  Esq. 

as  Receiver  for  Comfed  Savings  Bank      c/o  Empire  of  America 
Attention:   Claims  Department  1  Empire  Tower 

1000  Adams  Avenue  Buffalo,  NY   14202-3771 

Norristown,  PA   19  4  03 

Donald  Ryan,  Managing  Agent 
Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01852 

CLAIM 

May  this  serve  to  give  you  notice  of  the  following: 

Claimants:     Rhetta  B.  Sweeney,  individually  and  as  trustee  of 

Maple  Leaf  Realty  Trust  and  the  Canadian  Realty  Trust; 
and  John  Sweeney,  all  of  24  Meyer  Lane,  Hamilton, 
Essex  County,  Massachusetts,  Telephone  (508)  468-1536. 

Respondents :    Comfed  Savings  Bank,  Comfed  Savings  Bank,  F.A.,  Comfed 
Mortgage  Co.,  Inc.,  Comfed  Advisory  Co.,  Inc.,  Dennis 
Furey,  and  Resolution  Trust  Corporation,  all  in  care 
of  Comfed  Savings  Bank,  F.A.,  44  Middle  Street, 
Lowell,  MA,  Telephone  (508)  454-5683. 

Date  of  Clain:  On  or  about  Ju.-ie,  1987  and   continuing  for  an  extended 
period  thereafter. 

Attorneys  for   Robert  M.  Axelrod,  204  East  Main  Street,  P.O.  Box 

Claimants:      2455,  Meriden,  CT,  Telephone  (203)  238-0808;  and 

Christopher  Weld,  28  State  Street,  Suite  1810,  Boston, 

MA,  Telephone  (617)  720-2626. 

Attorney  for    Hanify  &  King,  100  Franklin  Street,  Boston,  MA, 
Respondents:    Telephone  (617)  423-0400. 

Nature  of;  The  claim  arises  from  the  conduct  of  the  respondents 
Claim:  listed  above  and  others  centering  around  the  breach  of 
a  written  contract  or  contracts  to  lend  money  and  the 
perpetration  of  fraud  and  unfair  trade  practices  and 
related  civil  wrongs,  more  specifically  set  forth  in 
detail  in  a  certain  verified  complaint  filed  in  the 
Superior  Court  for  the  Commonwealth  of  Massachusetts, 
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Middlesex  Division  as  Docket  No.  89-2424,  a  copy  of 
which  verified  complaint  is  annexed  hereto  and  made  a 
part  hereof.   In  support  of  the  claim,  the  claimants 
further  attach  hereto  an  amended  exhibit  list 
submitted  in  the  above-referenced  legal  action  and 
incorporate  the  said  exhibits  by  reference  in  the 
above  claim.   You  are  further  advised  that  those 
exhibits  are  on  file  in  the  Superior  Court  for  the 
Commonwealth  of  Massachusetts  at  Middlesex,  and  copies 
of  the  said  exhibits  are  on  file  at  the  offices  of 
Hanify  &  King,  the  attorneys  for  the  respondents.   In 
further  support  of  this  claim,  the  claimants  submit 
herewith  copies  of  proposed  findings  of  fact  and 
proposed  findings  of  law  submitted  by  the  respondents 
in  the  above-entitled  action  on  June  4,  1990,  together 
with  an  appendix  consisting  of  63  separate  exhibits, 
all  of  which  more  clearly  set  forth  the  nature  of  the 
claimants'  claims  and  are  further  made  a  part  hereof. 
A  trial  of  the  issues  as  contained  in  the  verified 
complaint  was  conducted  in  the  Superior  Court  for  the 
Commonwealth  of  Massachusetts  at  Middlesex  from 
February  26,  1990  until  March  19,  1990  and  proceedings 
were  continued  before  the  Hon.  Katherine  Liacos  Izzo, 
through  and  including  June,  1990,  all  of  which 
proceedings   and   the   transcripts   thereof   are 
incorporated  herein  by  reference. 

SPECIAL  NOTE:   Nothing  contained  in  the  above  claim,  nor  the  filing 
of  the  claim  itself,  should  be  construed  as  a  waiver 
of  the  right  of  the  claimants  to  assert  that  they,  the 
claimants,  are  not  subject  to  the  claims  procedure  for 
the  reason  that  the  case  was  tried  to  conclusion  on 
t.^e  merits  many  months  prior  to  the  appointment  of  the 
?.i3cluticn  Trust  Corporaticr.  as  ccns^rvatcr  ar.i  later 
receiver  of  Comfed  Savings  Bank. 

DATED  at  Meriden,  Connecticut  this  22nd  day  of  February,  1991. 

:IJ(IMAMTS„ 


I^bert  M.VAicel^od 
Their  Attorney 


cc:   Rhetta  B.  Sweeney 

Christopher  Weld,  Esq. 
Hanify  &  King 
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VIA  CERTIFIED  MAIL 
RETURN  RECEIPT  REQUESTED 

March  13,  1991 

Rhetta  B.  Sweeney 

John  Sweeney 

c/o  Robert  Axelrod,  Esq. 

Axelrod,  Lanzoni  &  Teague 

204  East  Main  Street 

Meriden,  CT   06450 

SUBJECT:      SL  -  7745  ComFed  Savings  Bank 

Lowell,  Massachusetts  -  In  Receivership  (02/01/91) 

Attorney/Claimant  Letter 

Dear  Claimants: 

On  February  1,  1991,  the  Office  of  Thrift  Supervision  placed 
ComFed  Savings  Bank  into  receivership.   The  Resolution  Trust 
Corporation  (the  "RTC")  was  appointed  Receiver  (the 
"Receiver") .   Your  outstanding  claim  is  now  a  claim  against  the 
Receiver.   The  Receiver  has  enclosed  a  Proof  of  Claim  Form 
(together  with  a  sample  form  with  instructions  for  completion) , 
indicating  a  date  by  which  the  completed  form  must  be  filed  in 
order  to  preserve  your  rights  against  the  Receiver. 

The  completed  Claim  Form  and  supporting  documentation  for  your 
claim  should  be  sent  to: 

Resolution  Trust  Corporation  As 
Receiver  of  ComFed  Savings  Bank 

Northeast  Consolidated  Office 
Attention:   Sylvia  Micheel 
Valley  Forge  Corporate  Cenrer 
1000  Adams  Avenue 
Norristown,  PA   19403 

If  you  have  any  questions  about  the  claims  process,  please  call 
(215)  631-4891,  and  a  claims  representative  will  be  happy  to 
help  you. 

Thank  you  for  your  cooperation  and  patience  in  this  matter. 

Sincerely, 


Sylvia  Micheel        '' 


?yl 

Claims  Agent 

SE/dmc 
Enclosures 
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OPFICE  OF  THRIFT  SUPERVISION 

Replacement  of  Conservator 
With  a  Receiver 


Date ;  Septenber  13.  1991 
Order  No.  :  91-543 


The  Director  of  the  Office  of  Thrift  Supervision  ("OTS"),  or 
his  or  her  designee,  in  cooperation  with  the  Federal  Deposit 
Insurance  Corporation  ("FDIC")  and  the  Resolution  Trust 
Corporation  ( "RTC" ) #  has  determined  to  replace  the  RTC  as 
Conservator  for  the  savings  association  specified  below 
("ASSOCIATION")  with  the  RTC  as  Receiver  for  the  ASSOCIATION  for 
the  purpose  of  liquidation,  pursuant  to  subdivision  (F)  of  section 
5(d)(2)  of  the  Home  Owners'  Loan  Act  ( "HOLA" ) ,  effective  upon  the 
surrender  of  possession  of  the  ASSOCIATION  by  the  Conservator  to 
the  Receiver . 

"ASSOCIATION"  refers  to: 

Name  Location  OTS  No. 


Comfed  Savings      Lowell,  Massachusetts         9051 
Bank,  F.A. 


I.  AUTHORITY  FOR  ACTIONS  TAKEN  IN  THIS  ORDER: 

RECEIVERSHIP: 

AUTHORITY  FOR  REPLACEHENT  OF  RTC  AS 
CONSERVATOR  WITH  RTC  AS  RECEIVER  FOR  THE  ASSOCIATION 

The  Director,  or  his  or  her  designee,  finds  and  determines 
that  authority  for  the  replacement  of  the  RTC  as  conservator  with 
the  RTC  as  receiver  for  the  ASSOCIATION  exists  in  that  the 
Director  is  authorized  to  replace  a  conservator  with  a  receiver 
for  any  savings  association  without  any  prior  notice,  hearing,  or 
any  other  action  pursuant  to  section  5(d)(2)(F)  of  the  HOLA. 

II.  ACTIONS  ORDERED  OR  APPROVED: 


REPLACEHENT  OF  CONSERVATOR 


The  Director,  or  his  or  her  designee,  hereby  replaces  the  RTC 
as  conservator  with  the  RTC  as  Receiver  for  the  ASSOCIATION,  for 
the  purpose  of  liquidation,  pursuant  to  section  5(d)(2)(F)  of  the 
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Order  No.  :   91-543 

HOLA  and  section  11(c)(6)(B)  of  the  Federal  Deposit  insurance  Act, 
DELEGATION  OF  AUTHORITY  TO  ACT  FOR  TEI  OTE 


The  Director,  or  his  or  her  designee. 
Regional  Director,  or  his  or  her  designee. 
Counsel  for  Securities  and  Corporate  Struc 
successors  or  designees,  to:  (1)  certify  o 
execute,  attest  or  certify  other  documents 
authorized  by  this  Order;  (3)  deliver  or  a 
notice  from  or  to  the  OTS  regarding  the  AS 
perform  other  functions  of  the  OTS  necessa 
the  implementation  of  such  Orders.  All  do 
under  the  authority  of  this  Order  must  be 
and  content,  by  the  Chief  Counsel's  Office 
Director,  or  his  or  her  designee,  hereby  a 
Chief  Counsel  for  Securities  and  Corporate 
her  successors  or  designees,  to  make  any  s 
corrections  that  might  be  necessary  to  thi 
issued  under  the  authority  of  this  Order. 


hereby  authorizes  the 

and  the  Deputy  Chief 
ture,  or  his  or  her 
rders;  (2)  sign, 

of  the  OTS  issued  or 
ccept  delivery  of  any 
SOCIATION  and  (4) 
ry  or  appropriate  for 
cuments  to  be  issued 
first  approved,  in  form 

In  addition,  the 
uthorizes  the  Deputy 

Structure,  or  his  or 
ubsequent  technical 
s  Order  or  any  documents 


By  Order  of  the  Director  of  the  OTS,  or  his  or  her  designee, 
effective  September       13  ,  1991. 


Jonathan  L.'  Fiechter 
DapiSty  Director  for 
Wjtshington  Operations 
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OFFICE  OF  THRIFT  SUPERVISION 
APPROVAL  OF  ACQUISITIONS  THROUGH  PURCHASES  AND  ASSUMPTIONS 
BY  SUBSIDIARY  FEDERAL  ASSOCIATIONS 

Order  No.   91-544 


Date:   Septeober  13,  1991 

The  Office  of  Thrift  Supervision  ("OTS")  has  received 
applications  ("APPLICATIONS")  from  each  savings  and  loan  holdir.r. 
company  listed  below  ("ACQUIROR")  and  each  subsidiary  savings 
association  listed  below  ("ACQUIRING  ASSOCIATION")  for  approvaJ. : 
(i)  for  each  ACQUIRING  ASSOCIATION  to  purchase  certain  assets  and 
assume  certain  liabilities  of  Comfed  Savings  Bank,  F.A.,  Lowe.x, 
Massachusetts  ("OLD  THRIFT")  represented  by  each  office  location 
of  OLD  THRIFT  listed  below  ("OFFICE"),  as  specified  in  a  bid 
approved  by  the  Resolution  Trust  Corporation  ("RTC")  under 
subsections  (c)  and  (k)  of  section  13  of  the  Federal  Deposit 
Insurance  Act  ("FDIA"),  (ii)  for  each  ACQUIRING  ASSOCIATION  to 
maintain  any  offices  of  OLD  THRIFT  so  acquired  as  branch  offices 
of  such  an  ACQUIRING  ASSOCIATION,  and  (iii)  for  branching  rights 
for  ACQUIRING  ASSOCIATION  #2  (NFS  Savings  Bank,  FSB)  in 
Massachusetts . 

ACQUIROR        ACQUIRING  ASSOCIATION  OFFICE 

1.  Northeast  Federal     Northeast  Savings,  F.A.,   8  branch 

Core.  Hartford,  Connecticut      offices  in  the 

Springfield  and 
Pittsf ield, 
Mass.  area 

2.  NFS  Financial  Corp.   NFS  Savings  Bank,  FSB     Pepperell,  Mass. 

Nashua,  New  Hampshire 

OLD  THRIFT  has  been  put  into  receivership  with  the  RTC 
appointed  as  the  receiver.   The  RTC  solicited  offers  for  the 
acquisition  of  certain  assets  and  liabilities  of  OLD  THRIFT  from 
qualified  bidders  and  has  selected  each  ACQUIROR'S  bid.   The  RTC 
has  recommended  expeditious  action  on  the  APPLICATIONS  in  order  to 
permit  a  timely  and  lower  cost  resolution  of  the  financial 
problems  of  OLD  THRIFT  and  in  order  to  permit  a  continuation  of 
service  to  OLD  THRIFT'S  depositors. 

The  OTS  has  considered  the  factors  set  forth  in  section  10(e) 
of  the  Home  Owners'  Loan  Act  ("HOLA")  with  respect  to  the 
acquisition  of  control  of  OLD  THRIFT  by  each  ACQUIROR,  the  factors 
set  forth  in  section  18(c)  of  the  FDIA,  and  the  provisions  of  12 
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C.F.R.  S  563.22,  with  respect  to  the  ac 
and  liabilities  of  OLD  THRIFT  by  each  .- 
considered  memoranda  from  the  Regional 
Activities  Division/Supervision,  and  tr 
Division/Chief  Counsel's  Office,  with  . 

The  facts  of  record,  including  the 
ACQUIROR  and  accepted  by  the  RTC,  are  c- 
the  APPLICATIONS  under  the  respective  s 
statutes.   Accordingly,  based  on  the  fc 
determined  that  the  APPLICATIONS  shoulc 
approved,  provided  that  each  ACQUIROR  p 
fees  to  the  OTS  before  consummation  of 
provided  that  the  purchase  by  ACQUIRING 
result  in  its  failing  at  the  time  of  th 
current  capital  requirements  or_the  expi 
capital  requirement,  and  consummation  c 
cause  the  ACQUIRING  ASSOCIATION  to  fail 
of  such  consummation  the  capital  ratio  ' 
had  on  the  date  of  approval  of  the  APPL: 
ACQUIRING  ASSOCIATION  #1  submits  within 
a  CPA  opinion,  appropriately  supported, 
accounted  for  in  accordance  with  GAAP, 
and  amounts  of  adjusting  entries,  amoun 
of  any  goodwill  or  other  intangibles,  £ 
ASSOCIATION  11  submits  an  amendment  to 
business  plan,  on  file  with  the  Deputy 
60  days  of  consummation  of  the  transact 
the  transaction,  and  such  effect  of  the 
the  Deputy  Regional  Director,  or  his  de 
ACQUIRING  ASSOCIATION  #2  obtain  formal 
transaction  from  its  board  of  directors 
the  next  board  meeting,  and  provided  th 
approved  by  the  RTC  pursuant  to  section 
rendering  unnecessary,  pursuant  to  sect 
report  from  the  Attorney  General  on  the 
involved  in  the  acquisition. 


er  No.  91-544 

ition  of  certain  assets 
ROR.   The  OTS  has  also 
ce.  Corporate 
rporate  and  Securities 
ct  to  the  APPLICATIONS. 

.  proposal  made  by  each 
stent  with  approval  of 
.  .irds  of  the  foregoing 
i.ng,  the  OTS  has 
and  hereby  are 
11  required  application 
proposed  transaction, 
OCIATION  #1  does  not 
ansaction  either  the 
irc   a  4  percent  core 
:  -  s  transaction  would  not 

-   achieve  within  90  days 
1.\      Skcquiring  ASSOCIATION 
:". .::0N,  provided  that 
3   days  of  the  transaction 
!:.~^c  the  acquisition  was 
anc  specifying  the  nature 
ts  and  related  amortization 
rc-'ided  that  ACQUIRING 
it2  current  three  year 
Regional  Director,  within 
ion  showing  the  effect  of 

transaction  is  approved  by 
signee,  provided  that 
approval  of  the  proposed 
through  a  legal  vote  at 
at  the  transaction  is 

13(k)  of  tne  FDIA,  tnereby 
ion  10(e)(2)  of  the  HOLA,  a 
competitive  factors 


ACQUIRING  ASSOCIATION  t2  has  applied  for  interstate  branching 
rights  pursuant  to  12  C.F.R.  S  556.5  in  the  state  of 
Massachusetts.   Based  upon  the  facts  set  forth  in  the  application, 
the  OTS  finds  that  the  criteria  set  forth  in  12  C.F.R.  S 
556.5(a)  ( 3)  (ii )  are  met  and  ACQUIRING  ASSOCIATION  #2  is  hereby 
granted  branching  rights  in  the  specified  state. 

The  RTC  has  informed  the  OTS  that  expeditious  action  on  the 
APPLICATIONS  is  necessary  in  order  to  permit  each  ACQUIROR  to 
acquire  certain  assets  and  liabilities  of  OLD  THRIFT  and  continue 
to  serve  OLD  THRIFT'S  community  and  customers.   In  light  of  these 
and  all  the  facts  of  record  in  this  case,  the  OTS  has  determined 
that  expeditious  action  on  the  APPLICATIONS  is  necessary. 
Accordingly,  each  ACQUIROR  and  each  ACQUIRING  ASSOCIATION  may 
immediately  acquire  the  assets  and  liabilities  of  OLD  THRIFT 
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Order  No. 

specified  in  each  ACQUIROR'S  bid  to  the  RTC ,  prov 
transactions  specified  in  the  APPLICATIONS  are  cc 
30  days  of  the  effective  date  of  this  Order. 


that  the 
;nated  within 


For  the  foregoing  reasons,  the  OTS  has  deter  ■  -.ad  that, 
pursuant  to  12  C.F.R.  SS    552.13(g),  552.2-3,  563.'.-  d)  and 
574.6(g),  public  notice  of  the  APPLICATIONS  shall  .-.^r.  be  required. 
In  addition,  the  OTS  finds  that  it  must  act  inuned-ti-ely  in  order 
to  prevent  the  probable  default  of  OLD  THRIFT.   Therefore,  the 
publication  of  notice  required  by  section  18(c) (3   of  the  FDIA, 
the  reports  on  the  competitive  factors  of  the  acqu.sition  required 
by  section  18(c)(4)  of  the  FDIA  ,  and  the  30  day  delay  of 
consummation  required  by  section  18(c)(6)  of  the  FDIA,  shall  be 
dispensed  with.   Accordingly,  each  ACQUIROR  and  each  ACQUIRING 
ASSOCIATION  may  acquire  the  assets  and  liabilities  of  OLD  THRIFT 
specified  in  each  ACQUIROR'S  bid  to  the  RTC,  provided  that  the 
transactions  specified  in  the  APPLICATIONS  are  consummated  within 
30  days  of  the  effective  date  of  this  Order.   Pursuant  to  12 
C.F.R.  $  552.15,  notwithstanding  12  C.F.R.  5  552.13(j)  and  (k), 
the  effective  date  of  each  ACQUIRING  ASSOCIATION'S  purchase  of 
assets  and  assumption  of  liabilities  of  the  OLD  THRIFT  from  the 
RTC  shall  be  the  date  of  the  closing  of  that  transaction  with  the 
RTC. 

This  action  is  limited  to  approval  of  the  transaction 
according  to  the  terms  and  conditions  of  the  APPLICATIONS  as 
presented  to  the  OTS,  and  any  significant  change  in  those  terms  or 
conditions  may  require  further  review  by  the  Director.   In 
addition  to  such  other  persons  with  appropriate  delegated 
authority,  the  Deputy  Chief  Counsel  for  Securities  and  Corporate 
Structure,  or  his  or  her  successors  or  designees,  are  authorized 
to  make  any  required  technical  changes  to  this  Order  or  to  any 
documents  issued  under  the  authority  of  this  Order.   Any  time 
p?ricd  specified  in  this  Order  may  oe  extended  fcy  the  Regional 
Director  for  good  cause  shown  by  any  ACQUIROR. 

By  Order  of  the  Director  of  the  OTS,  or  his  or  her  designee, 
effective  s»tCTterl3,  1991. 


J^^atha'n  L.  fiechter 
3uty  Director  for 
ishington  Operations 


546 


OFFICE  OF  THRIFT  SUPERVISION 

APPROVAL  OF  PURCHASE  AND  ASSUMPTION  AND  ACQUISITION 

BY  A  FEDERAL  SAVINGS  ASSOCIATION 

Order  No.  91-545 

Date:  SepteDt>er  13«  1991 

First  Federal  Savings  and  Loan  Association  of  East  Hartford, 
East  Hartford,  Connecticut  ( "ACQUIRING  ASSOCIATION" ) ,  has 
submitted  an  application  ("APPLICATION")  to  the  Office  of  Thrift 
Supervision  ("OTS"),  for  approval:  (.i  )  to  acquire  certain  assets 
and  assume  certain  liabilities  of  Comfed  Savings  Bank,  F.A., 
Lowell,  Massachusetts  ("OLD  THRIFT"),  represented  by  OLD  THRIFT'S 
three  offices  located  in  Manchester,  Connecticut  and  its  single 
office  located  in  Coventry,  Connecticut,  as  specified  in  a  bid 
approved  by  the  Resolution  Trust  Corporation  ("RTC")  under 
subsections  13(c)  and  (k)  of  the  Federal  Deposit  Insurance  Act 
("FDIA"),  and  (ii)  for  the  ACQUIRING  ASSOCIATION  to  maintain  the 
offices  of  OLD  THRIFT  so  acquired   as  branch  offices  of  the 
ACQUIRING  ASSOCIATION. 

The  OTS  has  considered  the  factors  set  forth  in  section  18(c) 
of  the  FDIA  and  12  C.F.R.  5  563.22  with  respect  to  the  acquisition 
of  certain  assets  and  liabilities  of  OLD  THRIFT  by  the  ACQUIRING 
ASSOCIATION.   The  OTS  has  also  considered  memoranda  from  the 
Regional  Office,  Corporate  Activities  Division/Supervision,  and 
the  Corporate  and  Securities  Division/Chief  Counsel's  Office,  with 
respect  to  the  APPLICATION. 

The  facts  of  record,  including  the  bid  proposal  made  by  the 
ACQUIRING  ASSOCIATION  and  accepted  by  the  RTC,  are  consistent  with 
approval  of  the  APPLICATION  under  the  respective  standards  of  the 
foregoing  statutes.   Accordingly,  based  on  the  foregoing,  the  OTS 
has  determined  that  the  APPLICATION  should  be  and  hereby  are 
approved,  provided  that  the  ACQUIRING  ASSOCIATION  submits  a  CPA 
opinion,  appropriately  supported,  that  the  acquisition  was 
accounted  for  in  accordance  with  GAAP,  and  specifying  the  nature 
and  amounts  of  adjusting  entries,  amounts,  and  related 
amortization  of  any  goodwill  or  any  intangibles,  provided  that  the 
ACQUIRING  ASSOCIATION  submits  a  three  year  business  plan  within  60 
days  of  consummation  of  the  transaction  which  is  approved  by  the 
Deputy  Regional  Director,  or  his  designee,  and  provided  that  the 
ACQUIRING  ASSOCIATION  pays  all  required  application  fees  to  the 
OTS  before  consummation  of  the  proposed  transaction. 
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Ord3r  No.  91-545 


The  RTC  has  informed  the  OTS  that  expeditious  action  on  the 
ACQUIRING  ASSOCIATION'S  APPLICATION  is  necessary  in  order  to 
permit  the  ACQUIRING  ASSOCIATION  to  acquire  certain  assets  and 
liabilities  of  OLD  THRIFT  and  continue  to  s-rve  OLD  THRIFT'S 
community  and  customers.   In  light  of  these  and  all  the  facts  of 
record  in  this  case,  the  OTS  has  determined  that  expeditious 
action  on  the  APPLICATION  is  necessary.   Ac:3rdingly,  the 
ACQUIRING  ASSOCIATION  may  immediately  acqui  :e  the  assets  and 
liabilities  of  OLD  THRIFT  specified  in  the  ACQUIRING  ASSOCIATION'S 
bid  to  the  RTC. 

For  the  foregoing  reasons,  the  OTS  has  determined  that, 
pursuant  to  .12  C.F.R.  SS    552.13(g),  552.2-3,  563.22(d)  and 
574.6(g),  public  notice  of  the  APPLICATION  shall  not  be  required. 
In  addition,  the  OTS  finds  that  it  must  act  immediately  in  order 
to  prevent  the  probable  default  of  OLD  THRIFT.   Therefore,  the 
publication  of  notice  required  by  section  18(c)(3)  of  the  FDIA, 
the  reports  on  the  competitive  factors  of  the  acquisition  required 
by  section  18(c)(4)  of  the  FDIA,  and  the  30  day  delay  of 
consummation  required  by  section  18(c)(6)  of  the  FDIA,  shall  be 
dispensed  with.   Accordingly,  the  ACQUIRING  ASSOCIATION  may 
acquire  the  assets  and  liabilities  of  OLD  THRIFT  specified  in  the 
ACQUIRING  ASSOCIATION'S  bid  to  the  RTC,  provided  that  the 
transactions  specified  in  the  APPLICATION  are  consummated  within 
30  days  of  the  effective  date  of  this  Order.   Pursuant  to  12 
C.F.R.  S  552.15,  notwithstanding  12  C.F.R.  S  552.13(j)  and  (k), 
the  effective  date  of  the  ACQUIRING  ASSOCIATION'S  purchase  of 
assets  and  assumption  of  liabilities  of  the  OLD  THRIFT  from  the 
RTC  shall  be  the  date  of  the  closing  of  that  transaction  with  the 
PTC  . 

This  action  is  limited  to  approval  of  the  transaction 
according  to  the  terms  and  conditions  of  the  ACQUIRING 
ASSOCIATION'S  APPLICATION  as  presented  to  the  OTS,  and  any 
significant  change  in  those  terms  or  conditions  may  require 
further  review  by  the  Director.   In  addition  to  such  other  persons 
with  appropriate  delegated  authority,  the  Deputy  Chief  Counsel  for 
Securities  and  Corporate  Structure,  or  his  or  her  successors  or 
designees,  are  authorized  to  make  any  required  technical  changes 
to  this  Order  or  to  any  documents  issued  under  the  authority  of 
this  Order.   Any  time  period  specified  in  this  Order  may  be 
extended  by  the  Regional  Director  for  good  cause  shown  by  the 
ACQUIRING  ASSOCIATION. 
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By  Order    of    the    Director    of    the   OTS ,    or    his    or    her    designee, 
effective    Septentoer  13 ,    1991. 


U.iltL 


Jonftinan    L.    Fiecnter 
Demity  Director    for 
w^hington  Operations 
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OrnCE  OP  THRIFT  SUPERVISION 


APPROVAL  OF  NEW  FEDERAL  CHARTER, 
PURCHASE  AND  ASSUMPTION  AND  ACQUISITION 

Order  No.     91-546 


Date: 


Septentier  13,   1991 


The  Office  of  Thrift  Supervision  ("OTS")  has  received 
applications  filed  by  each  company  listed  below  ("ACQUIROR"),  each  of 
which  is  a  "bank  holding  company,"  as  defined  In  the  Bank  Holding 
Company  Act:  (1)  to  charter  a  new  federal  stock  savings  association, 
as  listed  below  ("INTERIM"),  to  approve  the  charter  of  each  INTERIM, 
and  to  approve  the  maintenance  of  the  offices  of  Comfed  Savings  Bank, 
F.A.,  Lowell,  Massachusetts  ("OLD  THRIFT"),  as  the  home  office  and, 
where  applicable,  branch  offices  of  each  INTERIM;  (2)  for  each 
ACQUIROR  to  acquire  control  of  its  INTERIM;  (3)  for  each  ACQUIROR'S 
INTERIM  to  purchase  the  assets  and  assume  the  liabilities  of  OLD 
THRIFT,  as  specified  in  bids  approved  by  the  Resolution  Trust 
Corporation  ("RTC")  under  section  13(c)  and  (k)  of  the  Federal 
Deposit  Insurance  Act  ("FDIA");  and  (4)  for  each  ACQUIROR'S  INTERIM 
to  be  dissolved  by  transferring  its  assets  and  liabilities  to  its 
ACQUIROR'S  subsidiary  bank  ("BANK"),  as  listed  below,  pursuant  to  a 
purchase  of  assets  and  assumption  of  liabilities  of  each  ACQUIROR'S 
INTERIM.   Collectively,  all  of  the  foregoing  are  referred  to  herein 
as  the  "APPLICATIONS". 


ACQUIROR 

Northern  Banco i 

Inc. 

Woburn,  Mass. 

Lee  National 
Banc  Corp. 
Lee,  Mass. 


INTERIM 


OFFICE 


NET  Interim  3urlin::ton,  Mass, 
Savings,  F.A.  Littleton,  Mass. 
Woburn,  Mass. 


Lee  Federal 
Savings 
Lee,  Mass. 


North  Adams, 
Mass. 


BANK 

Northern  Bank 
&  Trust  Co. , 
Woburn,  Mass. 

First  National 
Bank  of  the 
Berkshires, 
Lee,  Mass. 


OLD  THRIFT  has  been  put  into  receivership  with  the  RTC  appointed 
as  the  receiver.   The  RTC  solicited  offers  for  the  acquisition  of 
certain  assets  and  liabilities  of  OLD  THRIFT  from  qualified  bidders 
and  has  selected  each  ACQUIROR'S  bid.   The  RTC  has  recommended 
expeditious  action  on  these  APPLICATIONS  in  order  to  permit  a  timely 
and  lower  cost  resolution  of  the  financial  problems  of  OLD  THRIFT  and 
in  order  to  permit  a  continuation  of  service  to  OLD  THRIFT'S 
depositors . 
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The  OTS  has  considered  the  factors  set  forth  i.  section  5  of  the 
Home  Owners'  Loan  Act  ("HOLA")  and  in  12  C.F.R.  S  5.  .2-3  with  regard 
to  granting  a  new  federal  charter  for  each  ACQUIROP.    INTERIM  and  the 
form  of  charter  submitted  in  each  ACQUIROR'S  APPLIC.  :rONS,  the 
factors  set  forth  in  section  10(e)  of  the  HOLA  with  respect  to 
acquisition  of  control  of  each  ACQUIROR'S  INTERIM,  - -.e  factors  set 
forth  in  section  18(c)  of  the  FDIA  with  respect  to  -  ;e  acquisition  of 
certain  assets  and  liabilities  of  OLD  THRIFT  by  eacr.  ACQUIROR'S 
INTERIM  and  the  factors  set  forth  in  12  C.F.R.  $  54  ■  .  4  with  regard  to 
approving  the  dissolution  of  each  ACQUIROR'S  INTERI"  .   The  OTS  also 
has  considered  memoranda  from  the  local  Regional  Ofiice,  Corporate 
Activities  Division/Supervision  and  the  Corporate  ar.d  Securities 
Division/Chief  Counsel's  Office,  with  respect  to  eacn  ACQUIROR'S 
APPLICATIONS. 

The  facts  of  record,  including- -the  bid  proposa.  made  by  each 
ACQUIROR  and  accepted  by  the  RTC ,  are  consistent  wizh  approval  of 
each  ACQUIROR'S  APPLICATIONS  under  the  respective  standards  of  the 
foregoing  statutes  and  regulations  of  the  OTS  adopted  thereunder. 
Accordingly,  based  on  the  foregoing,  the  OTS  has  determined  that  each 
ACQUIROR'S  APPLICATIONS  should  be  and  hereby  are  approved  provided 
that  each  ACQUIROR  pays  all  required  application  fees  to  the  OTS 
before  consummation  of  the  proposed  transaction.   Upon  the 
consummation  of  the  transfer  of  the  assets  and  liabilities  of  each 
ACQUIROR'S  INTERIM  to  each  ACQUIROR'S  BANK  the  charter  of  each 
ACQUIROR'S  INTERIM  will  be  deemed  canceled  and  must  be  promptly 
returned  to  the  OTS. 

The  RTC  has  informed  the  OTS  that  expeditious  action  on  each 
ACQUIROR'S  APPLICATIONS  is  necessary  in  order  to  permit  each  ACQUIROR 
to  acquire  certain  assets  and  liabilities  of  OLD  THRIFT  and  continue 
to  serve  OLD  THRIFT'S  community  and  customers.   In  light  of  these  and 
all  the  facts  of  record  in  this  case,  the  OTS  has  determined  that 
expeditious  action  on  eacn  ACQUIROR'S  APPLICATIONS  is  necessary. 
Accordingly,  each  ACQUIROR  may  immediately  acquire  the  assets  and 
liabilities  of  OLD  THRIFT  specified  in  each  ACQUIROR'S  bid  to  the 
RTC,  provided  that  the  transactions  specified  in  each  ACQUIROR'S 
APPLICATIONS  are  consummated  within  30  days  of  the  effective  date  of 
this  Order. 

For  the  foregoing  reasons,  the  OTS  has  determined  that,  pursuant 
to  12  C.F.R.  SS    552.13(g),  552.2-3,  563.22(d)  and  574.6(g),  public 
notice  of  each  ACQUIROR'S  APPLICATIONS  shall  not  be  required.   In 
addition,  the  OTS  finds  that  it  must  act  immediately  in  order  to 
prevent  the  probable  default  of  OLD  THRIFT.   Therefore,  the 
publication  of  notice  required  by  section  18(c)(3)  of  the  FDIA,  the 
reports  on  the  competitive  factors  of  the  acquisition  required  by 
section  18(c)(4)  of  the  FDIA,  and  the  30  day  delay  of  consummation 
required  by  section  18(c)(6)  of  the  FDIA,  shall  be  dispensed  with. 
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Order  No.  91-546 

This  action  is  limited  to  approval  of  the  transaction  according 
to  the  terms  and  conditions  of  each  ACQUIROR'S  APPLICATIONS  as 
presented  to  the  OTS .   This  approval  is  subject  to  each  ACQUIROR'S 
INTERIM  obtaining  insurance  of  accounts  by  the  Savings  Association 
Insurance  Fund,  if  required  by  the  Federal  Deposit  Insurance 
Corporation,  and  upon  each  ACQUIROR'S  INTERIM  not  opening  for 
business.   In  addition  to  such  other  persons  with  appropriate 
delegated  authority,  the  Deputy  Chief  Counsel  for  Securities  and 
Corporate  Structure,  or  his  or  her  successors  or  designees,  are 
authorized  to  execute  the  federal  charter  of  each  ACQUIROR'S  INTERIM 
and  authorized  to  make  any  required  technical  changes  to  this  Order 
or  to  any  documents  issued  under  the  authority  of  this  Order.   Any 
time  period  specified  in  this  Order  may  be  extended  by  the  Regional 
Director  for  good  cause  shown  by  any  ACQUIROR. 

By  order  of  the  Director  of  the  OTS,  or  his  or  her  designee, 
effective    Septentoer       13  ,  1991. 


Jonii^han  L.  Fiechtt 
Deputy  Director  for 
Wa«nington  Operations 
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United  States  Court  of  Appeal: 
For  The  First  Circuit 


No.  93-1427 
No.  93-1613 


RHETTA  B.  SWEENEY, 

individually,  and  as  Trustee  of 

the  MAPLE  LEAF  REALTY  TRUST, 

and  of  the  CANADIAN  REALTY 

TRUST,  and  JOHN  SWEENEY, 

Plaintiffs-Appellants, 

V. 

RESOLUTION  TRUST  CORPORATION 

in  its  capacity  as  Receiver 

of  COMFED  SAVINGS  BANK, 

RESOLUTION  TRUST  CORPORATION 
in  its  capacity  as  Conservator 
of  COMFED  SAVINGS  BANK,  F.A./ 

COMFED  MORTGAGE  COMPANY,  INC., 

COMFED  ADVISORY  COMPANY,  INC., 

and  DENNIS  FUREY, 

Defendants-Appellees . 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MASSACHUSETTS 


BRIEF  OF  APPELLANTS 


Dated:  August  30,  1993        Rhetta  B.  Sweeney 

24  Meyer  Lane 


Hamilton,  Massachusetts  01936 
(508)  468-1536 

Pro  se 
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UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  MASSACHUSETTS 


RHETTA  B.  SWEENEY, 
individually  and  as  Trustee  of 
the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as 
Receiver  of  COMFED  SAVINGS 
BANK,  COMFED  MORTGAGE  COMPANY, 
INC.,  COMFED  ADVISORY  COMPANY, 
INC.  and  DENNIS  FUREY, 

Defendants . 


No.  91-10098-H 


MOTION  TO  SUBSTITUTE  PARTY 
Pursuant  to  Fed.  R.  Civ.  P.  23  and  25,  the  Resolution  Trust 
Corporation  (the  "RTC")  in  its  capacity  as  Receiver  of  ComFed 
Savings  Bank,  and  in  its  capacity  as  Receiver  of  ComFed  Savings 
Bank,  F.A.,  moves  this  Court  for  an  Order:  (1)  substituting  the 
Resolution  Trust  Corporation,  as  Receiver  of  ComFed  Savings 
Bank,  F.A.  as  the  Plaintiff -in-Counterclaio;  (2)  substituting 
the  RTC,  as  Receiver  of  ComFed  Savings  Bank  or  the  party 
defendants;  and  (3)  amending  the  docket  accordingly.   The  RTC 
states  in  support  hereof  as  follows: 

1.   The  RTC  is  a  corporation  organized  under  the  laws  of 
the  United  States.   12  U.S.C.  S1441a(b) (1) (A) . 


2.   Effective  December  13,  1990,  the  Office  of  Thrift 
Supervision  ("OTS")  appointed  the  RTC  as  Conservator  of  ComFed 
Savings  Bank  ("ComFed") . 


554 


3.  As  a  result  of  its  appointment,  the  RTC  by  operation 
of  law  succeeded  to  the  same  conservatorship,  receivership,  and 
assistance  powers  granted  to  the  Federal  Deposit  Insurance 
Corporation  under  12  U.S.C.  Sections  1821,  1822  and  1823.   12 
U.S.C.  S1441a(b) (4) . 

4.  Included  in  the  RTC's  statutoiry  powers  is  the  RTC's 
right  to  be  substituted  as  a  party  in  any  civil  action,  suit  or 
proceeding  to  which  ComFed  is  a  party.   12  U.S.C.  S1441a(l) (2) ; 
12  U.S.C.  S1821(d) . 

.—  # 

5.  On  January  7,  1991,  the  RTC,  as  Conservator  of  ComFed, 
moved  the  Middlesex  Superior  Court  (Civil  Action  No.  89-2424) 
for  an  order  substituting  it  "in  place  [of]  the  corporate 
defendants,  ComFed  Savings  Bank,  ComFed  Mortgage  Company,  Inc. 
and  ComFed  Advisory  Company,  Inc." 

6.  By  endorsement  dated  January  15,  1991,  the  Superior 
Court  allowed  the  Motion  to  Substitute  as  to  ComFed  Savings 
Bank. 

7.  Effective  February  1,  1991,  the  OTS  appointed  the  RTC 
Receiver  of  ComFed. 

8.  On  February  1,  1991,  the  RTC,  as  Receiver  of  ComFed, 
and  pursuant  to  12  U.S.C.  Section  1821(d)(2)(G),  entered  into  a 
Purchase  and  Assumption  Agreement  (**P&A")  with  ComFed,  F.A. , 
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wherein  ComFed,  F.A.  accepted  the  transfer  of  certain  of 
ComFed's  assets  from  the  RTC.   ComFed' s  liabilities  remain  with 
the  RTC,  as  Receiver  of  ComFed.   As  a  result  of  the  P&A,  the 
RTC,  as  Conservator  of  ComFed,  F.A.  retained  the  assets 
involved  in  this  litigation  and  the  RTC,  as  Receiver  of  ComFed 
retains  the  alleged  liabilities. 

9.  On  April  23,  1991,  the  Resolution  Trust  Corporation, 
as  Conservator  of  ComFed,  moved  this  Court  for  an  Order 
substituting  the  RTC,  as  Receiver  of  ComFed  as  the 
Party-Defendant,  and  the  RTC,  as  Conservator  of  ComFed,  P.An , 
as  the  Plaintiff-in-Counterclaim.   The  Court  has  not  ruled  on 
this  motion. 

10.  On  September  13,  1991,  the  RTC  was  appointed  Receiver 
of  ComFed,  F.A. 

11.  Therefore,  the  RTC,  as  Receiver  of  ComFed,  F.A. 
retains  the  assets  involved  in  this  litigation  and  the  RTC,  as 
Receiver  of  ComFed  retains  the  alleged  liabilities. 

WHEREFORE,  the  RTC  respectfully  reqfuests  that  this  Court 
substitute  the  RTC,  as  Receiver  of  ComFed  Savings  Bank,  F.^.  as 
the  plaintiff-in-counterclaim,  substitute  the  RTC,  as  Receiver 
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of  ComFed  Savings  Bank  as  the  party-defendant,  and  amend  the 
docket  accordingly. 


RSSOLDTION  TRUST  CORPORATION 
in  its  capacity  as  Receiver  of 
COMFED  SAVINGS  BANK,  and  in  its 
capacity  as  Receiver  of  COMFED 
SAVINGS  BANK,  F.A. ,  COMFED 
MORTGAGE  OCMPANY,  INC.  and  COMFED 
ADVISORY  OCMfPANY,  INC. 


"ihffcfi 


114795) 

Joseph  "T.    Shea  (BBC  /555473)_ 
NUTTER,  McCLENNEN  &  FISH 
One  International  Place 
Boston,  MA   02110-2699 
(617)  439-2000 
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RTC 


1735  >.   Lym  Stmt 

■ottlyn,  VA  22209 

(703)  908-6138 


RS8POHSB  TO  FRBSDOM  OF  IBFOSMATIOV 
ACT  (FOZA)  or 

PRIVACY  ACT  (PA)  REQUEST 


RE80LDTZ0N  TRUST  CORPORATION 


■TC  >eque*t  No  (i). 
ITC  rou  -       94-0732 


Response  Type 


Axmt  3,   199» 


PMT    I.    -  ASEMCT  KCORSS  KI-EASS)  OR  KTT   LOCATED 


Ho  i9«ncY  records  nAject  to  the  re<fi»»t  htve  txen  lecited.     H  you  cootlder  this  ■  dentil,  %t*  Part  II.C. 


Ho  »9encY  records  were  located  for  portions  of  the  request.   (See  coeaents  section,  Pert  1-1  end  Pert  II.C.) 


Ho  additional  a«ency  records  abject  to  the  request  have  been  located. 


Kequeated  records  are  available  through  another  pi^Hc  distribution  pro9ra»  (see  ccewents  section). 


This  confirm  your  agraeaant  Kith  staff  of  the  FOIA/PA  Branch  that  you  rl«ri«i~<  i-  reforaulated  yeur  request 
be  for  the  records  described  in  the  coflBents  section  belou  or  the  attached  appendlx(les). 


request  has  been  referred  for  response  by  another  agency, 


Records  si^ject  to  the  request  have  been  referred  to  the  responsible  agency(ies}  for  review  and  direct  response, 
(see  cooncnts  section}. 


Agency  records  subject  to  the  request  that  are  identified  below  or  on  the  attached  Appendix(ies}  are  or  mIU  be 
available  for  pUilic   inspection  and  copying  at  RTC's  Reading  Room.   801    17th  St..   H.W.,   Washington,   D.C.   20«3<.- 
0<X)1.     Hours  are  frca  9  a.a.   to  S  p. a.  Monday  through  friday,   and  the  telephone  noitier   is  (202)  416-6940.     No 
additional   action  on  your  part    is  necessary.     The  Beading  Rooa  staff  will  nake  the  appropriate  copies  and  send 
thsa  to  you  accoapanled  by  en  Invoice  for  a  diplication  fee  of   twenty  cents  per  page. 


The  bid  {^mary  that  you  agreed  to  accept   in  a  conversation  with  a  neat>er  of  ary  staff 

'  '   is  available  for  public  Inspection  and  copying  at  the  RTC  Reading  Rooa,  see  Section  9 


, I    Is  enclosed 


Agency  records  Identified  below  or  on  the  attached  appendix(ies)  are  enclosed. 


Enclosed  Is  an  Invoice  for  requeet  processing  fees  (see  attached) 


The  payent   In  excess  of  actual   fees  wilt  be  ref^j^ded  in  th 


PAIT   1 1. A   IIFOMATIOH  WITHNEIC  FKOI  PVJBLIC  OISaOSUK 


>  pursuant  to  the  exeoipt 


This  Is  In  respnnae  to  your  fracdoa  of  InforHotfon  Act  (FOIA)  rc^jest  dated  July  20,   1994,  seeking  the  Icgat  fees  and  expenses 
paid  to  fou-  law  fins  for  the  first  six  aonths  of  1994.     Persomel  frca  the  Division  of  Legal  Services  (DLS)  have  forwarded 
the  fotloMing  inforHstion  tiiich  la  fully  responsive  to  you-  request  and  is  being  released  in  full: 

paid  for  1/1/94  throi.^  6/30/94: 


1.  unify  I  Kins  %  0 

2.  Ropes  t  Cray  i  0 

3.  lutter,  IfcClanian  t94, 248.88 

4.  loaa  Laa  Fir«  $74,822.55 

This  is  the  final  action  this  office  wilt   take  on  your  request. 


-^""^^^fe^^^ 


:<-<:/, 


staff  in 

PJLtllK 
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FDIC 


Federal  Deposit  Insurance  Corporation 

Washington.  DC  20429  Office  of  tfie  Executive  Secretarv 


August    16,     1996 


Mr.  John  Sweeney  & 
Mrs.  Rhetta  Sweeney 
24  Meyer  Lane 
Hamilton,  Maine   01982 

FDIC  Log  #95-F-1324 

Dear  Mr.  &  Mrs.  Sweeney: 

This  is  in  response  to  your  December  15,  1995,  letter  requesting, 
pursuant  to  the  Freedom  of  Information  Act  (FOIA) ,  5  U.S.C.  552, 
copies  of  all  Legal  Services  Agreements  between  the  Federal 
Deposit  Insurance  Corporation  and  the  law  firm  of  Hanify  &  King 
located  at  One  Federal  Street,  Boston,  Massachusetts.   Please 
accept  my  apologies  for  the  delay  in  responding  to  your  request. 

Please  be  advised  that  despite  an  exhaustive  search  by  FDIC's 
Legal  Division,  no  records  relating  to  a  Legal  Services  Agreement 
with  Hanify  &  King  could  be  located.   For  your  reference,  a 
representative  from  our  Legal  Division  contacted  one  of  the 
partners  at  Hanify  &  King  and  was  advised  that  the  firm  never  had 
a  formal  Legal  Services  Agreement  with  the  Resolution  Trust 
Corporation  (RTC) .   The  firm  had  been  retained  by  the  bank  when 
the  foreclosure  was  filed  in  state  court.   However,  when  the 
matter  went  to  federal  court  another  firm  was  retained  by  the 
RTC.   The  Hanify  &  King  firm  did  some  minor  work  on  motions 
connected  with  removal  to  federal  court,  but  there  was  no  Legal 
Services  Agreement  evidencing  that  arrangement . 

Should  you  choose  to  view  the  above  response  as  a  denial  of  your 
request,  you  have  the  right  to  appeal  this  response  to  the  FDIC's 
General  Counsel  within  30  business  days  following  receipt  of  this 
letter.   Should  you  decide  to  appeal,  please  submit  your  appeal 
in  writing  to  the  Office  of  the  Executive  Secretary.   Please 
refer  to  the  FDIC  log  number  and  include  any  additional 
information  that  you  would  like  the  General  Counsel  to  consider. 


Sincerely, 


Dianne  M.  Salva 
Senior  Attorney 
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Kindn««s  ot 
KapreaentatlvQ  Tc 

Deccnbtr  15,  19 s: 

The  Honorable 
Ricki  H»lf«r 
F«deral  O«poelt  . 
17  Ui  str»«t  NW 
Mavhlngton,  DC  : 

Us:   liSgal  .S*x-vi 
Dear  MC.  Uelfar: 

This  i»  a  i : 

We  requeec 
brtv««n  tho  Fc " 
ot  Hortify  fc  Ki_. 
MA.    02110  b«   ^. 

In  oirde;- 
dot.eimlnln^  th . 
arc  B»»king  1; 

Mo  or©  V.-1  . 

Disclos'j; 
interest  bee:, 
understandir. 
KTC's  use  or  '. 

Pl*aaa  ^ 
us  ijnnediAte: 


Ajr. 


.tic. 


-TTX  SKEENBY 

.r  Lan« 
,  MA  01982 
08-1536 
442S  (fox) 


.-at  ion 


t? 


'.he  Pr»*ac>m  of  infonaatlon  Act. 

-ny  and  «11  Le^al  sarwlces  Agregnent 
trance  Corporation  a«a  th«  Law  dm 
ted  ot  ono  rederal  strft«t,  Bocton, 
j1c«». 

raLna  »y  sCAtus  for  purposaa  of 
•  of  any  re&G,  you  should  Xncrw  that  we 
. eraonal  and  congroaaional  uao. 

:c  for  this  roqucat. 

5tod  Inroraatlon  is    in  tha  puuiic 

5  contribute  slgnirlcantly  to  public 

agency  ftctivltlos  aurcoundinj  the 

.ctors,  and  the  loss  to  tlie  taxpayats 

.'ed  and  the  K7C  resolution  of  COELPed. 

.occrlboa  Lagal  Sarvlcoa  A^rooofint  to 
.idyaca. 

:a«ratlon  o£  this  iroguaBt. 

Sincerely, 


Ci^Ux::^^-jy 


xyietta  k  John  Sweo 


TOTfiL  P. 04 
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U^JITED  STATES  DISTRICT  COCS: 
DISTRICT  CF  MASSACHUSETTS 


RHETTA  B.  SWEENEY, 
Individually  and  as  Trustee 
of  the  MAPLE  LEAF  REALTY  TRL'ST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 


Plaintiffs, 


VS. 


RESOLUTION  TRUST  CORPORATION, 
in  Its  capacity  as  Receiver 
of  COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC. 
COMFED  ADVISORY  COMPANY,  INC. 
ond  DENrJIi;  Fi;;vEV, 

Defendants . 


CIVIL  ACTION  NO. 
91-10093-H 


AFFIDAVIT  OF  JOHN  D.  HANIFY,  ESQUIRE 

REGARDING  ATTORNEYS'  FEES 

I,  John  D.  Hanify,  on  oath,  depose  and  say  as  follows: 

1.  I  an  an  officer  and  shareholder  of  Hanify  &  King, 
Prt :  €53 : :-.;  1  Czrpcr^tion,  and  cfjrsel  rf  r-3ccrd  ftr  -..-.= 

.-"  i  - -- 1_- -  :.-.  T-'-st  Ccrporation  ("RTC";  in  tnis  action. 

2.  Filed  herewith  is  the  separate  Affidavit  of  Joseph 
Harrison,  Attorney-in-Fact  for  the  Resolution  Trust  Corporation 
in  its  capacity  as  Receiver  of  ComFed  Savings  Bank  respecting 
accrued  principal,  interest  and  late  charges. 

3.  Included  herewith  as  Exhibit  A  and  incorporated  herein 
by  reference  is  a  separately  bound  summary,  together  with  monthly 
bills,  identifying  legal  services  provided  by  this  firm  to  ComFed 
Savings  Bank  and  the  Resolution  Trust  Corporation  in  this  action. 
These  bills  reflect  the  application  of  this  firm's  standard 
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hourly  rates  for  the  periods  in  question  and  constitute  a 
transcription  of  daily. time  entries  of  the  lawyers,  law  clerks, 
and  paralegals  who  provided  services.   I  believe  these  hourly 
rates  to  be  equal  to  or  less  than  those  prevailing  within  this 
legal  marketplace.   At  trial  of  this  action,  the  jury  awarded 
ComFed  the  amount  then  requested  reflecting  the  aggregate  of  what 
had  theretofore  been  paid  in  counsel  fees,  totalling  $100,639.98. 
(See  Trial  Exhibit  303,  a  copy  of  which  is  attached  hereto  as 
Exhibit  B) .   The  enclosed  bills,  which  have  subsequently  been 
paid,  represent  additional  legal  fees  incurred  for  trial 
preparation,  trial,  and  all  proceedings  thereafter  covering  the 
months  of  March,  1990  through  May  1,  1992,  the  date  of  the 
judgment  in  this  action.   The  attached  bills  reflect  legal  fees 
of  $276,850.80  and  expenses  of  $66,844.21. 


SIGNED  UNDER  THE  PAINS  AND  PENALTIES  OF  PERJUKY  THIS  /5^ 

CAY  OF  JUNE,  1992  . 


KML: 3795. WP 


CERTIFICATE  OF  SERVICE 

I  HEREBY  CEHTIFY  THAT  A  TRUE  COPY  OF  TH£ 
a:;CVE  DOCUMENT  WAS  SEf^VED  UPON  THE 
ATTORNEY  OF  RECCRD  FOR  EACH  OTHER 
PARTY  BY  MAIL-*»AWe  ON  ^~   ^"^"i 
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Sweeney,  et  al.  v.  RTC 

C.A.  No,  91-10098-H 

Summary  of  Legal  Services  From  March  30.  1990  Through  Mav  i.  igg^ 

Bill 

Bill          Total  Fees  Expense^ 

3/31/90       106,132.51  100,000.00  6,132.51 

4/30/90        42,397.07  19,456.50  22,940.57 

5/31/90         8,750.75  5,875.00  2,875.75 

6/30/90         6,957.47  6,065.00  892.47 

8/31/90         2,053.42  1,950.50  102.92 

9/15/90            38.51  —  38.51 

9/30/90           388.50  67.50  321.00 

10/15/90          127.00  127.00 

10/31/90        3,837.85  3,679.50  158.35 

11/15/90          448.30  366.00  82.30 

11/30/90          200.06  194.50  5.56 

12/14/90            8.50  —  8.50 

1/25/91         4,493.04  4,351.50  141.54 

1/31/91         1,530.00  1,379.00  151.00 

2/28/91        17,478.00  17,026.50  451.50 

3/31/91        26,880.45  25,199.00  1,681.45 

4/30/91        43,377.62  38,623.00  4,754.62 

5/31/91        24,086.85  21,242.00  2,844.85 

6/30/91        24,312.84  12,536.00  11,776.84 

7/31/91         2,718.69  1,546.00  1,172.69 

8/31/91         9,490.51  578.50  8,912.01 

9/30/91  (2)     2,823.40  2,766.00  57.40 

10/31/91        1,180.06  1,155.00  25.06 

12/31/91        2,420.00  2,420.00 

1/31/92         6,384.37  5,586.00  798.37 

2/29/92           384.91  64.40  320.51 

:.:i/92          1,754.08  1,674, CO  30. C3 

:   i  J  ,  5  2             -  ■  -  ^  -  •  -  -  •■  I  -  m  i  ■  1  "  -x^ — --^^^ 

343,695.01  276,850.80  66,844,21 
6114. WP 

EXHIBIT  A 


I 


i 
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Kanify  6c  King 

Counsellors  at  Law 


-t-EN-  ;<•  »cc 


100  FnAMKLiy  SmrET 

Boston.  Mi$s»cm;srTTs  021; 

(eiT)  «a3.o«oo 


March   31,    1990 


Account  #:   4-12 
Invoice  #:   2379 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Roger  Charbonneau 

Re:    Sweeney 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  March  22,  1990 
including  the  following: 


Services: 

Date  Attv 

10/30/S9  JDK 

10/31/89  KML 


10/31/89   DMM 
10/31/89   JDH 


11/01/89  DLZ 

11/01/89  KML 

11/02/89  OLE 

11/02/89  KML 

11/03/89  OLE 


Description 


Telephone  conference  with  D.  Furey  and 

B.  Axelrcd;  conference  with  D.  Lyre  ra 

se.tleiLsr."  prcspec-s 

Worked  on  Massachusetts  section  of 

lender  liability  draft  -  contracts  and 

docuDentation  area 

Review  Answer  of  Dennis  Furey 

Review  of  appraisal  and  settlement 

conference  with  Axelrod  and 

Kallaugher;  conference  with  D.  Furey 

thereafter 

Continue  review  of  papers  and 

conferences  with  D.  McCarthy  re 

appellate  relief 

Drafting  memorandum  re  lender  liability 

Draft  memorandum  in  support  of 

interlocutory  appeal 

Final  drafting  of  lender  liability 

memorandum  -  cases  cited/reviewed 

Revisions  to  memorandum  in  support  of 


i.c: 


6.03 


1.00 
2.50 


2.00 


5.70 
5.30 


5.70 
1.90 
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Srater.ent  of  Acccunt 


Comfed  Savings  Bank 
(Sweeney) 

March  31,  1990 

Page   2 

Services: 

Date 

Attv 

11/03/89 

KML 

11/05/89 

KML 

11/06/89 

JDH 

11/06/89 

KML 

11/07/89 

JDH 

11/09/89 

DJL 

11/09/89 

DMM 

11/09/89   BAP 
11/09/89   JDH 


11/10/89  OLE 
11/10/89  KML 
11/10/89   DKM 


11/13/89   DKM 


Description Hc-rs 

Petition  to  Appeals  Court,  conference 

with  D.  McCarthy 

Final  draft  of  lender  liability  5.3  2 

memorandum  completed 

Final  edit  r«  lender  liability  2.8: 

memorandum 

Dictation  of  motion  and  affidavit  re         l.o: 

bond 

Checked  case  status  of  .20 

Cambridgeport-nothing  new 

Dictation  of  D.  Furey  affidavit  and  l.CO 

revisions 

Telephone  conference  with  D.  Furey  re        .30 

affidavit  for  bond  motion 

Draft  affidavit  of  Dennis  Furey;  motion      2.00 

for  an  order  directing  plaintiffs  to 

post  bond;  conference  (2)  with  John  D. 

Hanify;  try  Dennis  Furey;  telephone 

conference  with  Christopher  Held,  Esq. 

Delivered  package  to  Attorney  Weld  .40 

Dictation  and  revisions  of  draft  D.         2. CO 

Furey  affidavit  of  value  for  bond 

motion;  conference  with  D.  McCarthy  re 

notice  to  Axelrod  and  telephone 

ccnf ere.-.ce  zz   D.  Furey  for  sezzlt~nr.z 

propcsa-s 

Conference  with  D.  McCarthy  re  hearing        .20 

on  Motion  for  Bond 

Reviewed  Massachusetts  statute  of  l.OC 

frauds  for  amendment 

Telephone  conference  with  Dennis  Furey       3.2  0 

regarding  affidavit  in  support  of 

motion  to  post  bond;  with  Robert 

Axelrod,  Esquire;  try  Christopher  Weld, 

Esquire;  conference  with  John  D. 

Hanify;  review  Kara  Lucciola's 

memorandum  regarding  lender  liability; 

review  Petition  under  G.L.  c.231,  sec. 

lis 

Message  from  R.  Axelrod,  Esq.;  -30 
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statement  of  Accour.t 


Coafed  Savings  Bark 
(Sweeney) 

March  31,  1990 

Page    3 


Services: 
Date 


Atty 


Description 


11/14/89  DLE 

11/14/89  KML 

11/14/89  JDH 

11/14/89  DMM 

11/15/89  DLE 

11/15/89  DMM 


11/16/89  DLE 

11/16/89  DMM 

11/17/89  KML 

11/17/89  DLE 


telephone  conference  with  clerk's 

office  regarding  motion  to  post  bond; 

try  R.  Axelrod 

Conference  with  D.  McCarthy;  revisions 

to  memorandum 

State  House  research  into  drafting 

legislation 

Collection  of  material  for  petition; 

review  and  drafting  for  Appeals  Court 

Telephone  conference  with  Robert 

Axelrod,  Esq. ;  research  regarding 

Petition  under  G.L.  c.231,  section  118 

and  request  for  plenary  appeal; 

conference  with  David  L.  Evans 

Conference  with  D.  McCarthy;  revisions 

to  memo;  draft  argument  re  standards  on 

appeal 

Conference  with  Daniel  J.  Lyne 

regarding  motion;  prepare  and  attend 

hearing  on  defendants'  motion  for  order 

directing  plaintiffs  to  post  bond; 

conference  with  Robert  Axelrod,  Esq. ; 

telephone  conference  with  John  D. 

Hanify  regarding  same 

Keviev  dercsitiin  'trirscri^ts  excerpts; 

affidavits  cf  Me.icn,  Forter  &  Furey; 

revise  statement  of  facts  regarding 

memorandum  in  support  of  single  justice 

petition 

Revisions  to  memo  re  interlocutory 

appeal 

Shepardize  cases  cited  in  memorandum  of 

law  regarding  single  justice  petition; 

review  same  and  revise  memorandum; 

conference  with  John  D.  Hanify  and 

David  L.  Evans 

Redrafted  version  amendment   statute  of 

frauds 

Draft  Petition  for  Interlocutory 

Appeal,  conference  with  J.  Hanify  and 


Hours 

1.50 
1.50 
3.00 
2.60 

3.80 


2.80 
4.80 


.80 
2.80 
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Date    Attv 


Description 


Hours 


11/17/89   DMM 

11/17/89   JDH 
11/19/89   DMM 


11/20/89   OLE 
11/20/89   DMM 


11/20/89  BAP 

11/2  3/3  9  DJL 

11/21/89  DLE 

11/21/89  DMM 


11/21/89   JDH 


D.  McCarthy;  review  new  standing  order 

Draft  Petition  for  Single  Justice  2.4  0 

Appeal;  prepare  Appendix;  research 

regarding  parol  evidence  file  - 

shepardize  cases  cited  in  Memoranda 

regarding  motion  to  dismiss 

Review  and  revisions  of  interlocutory         .60 

petition 

Conference  with  John  D.  Hanify;  7.00 

research  at  Suffolk  University  Law 

Library  regarding  integration 

clause/disclaimer  provision  to  bar 

claim  of  fraud  in  the  inducement; 

revise  Memorandum  of  Law;  review  John 

D.  Hanify  draft;  prepare  Appendix 

Conferences  with  D.  McCarthy  and  J.  .50 

Hanify  re  appellate  procedure 

Revise  Memorandum  of  Law  regarding  10.00 

Single  Justice  Petition;  research 

regarding  relief  available  under  G.L. 

C.231  sec. 118;  conference  with  David  L. 

Evans  and  John  D.  Hanify;  with  Daniel 

J.  Lyne  regarding  brief;  draft  Hotice 

of  Appeal;  revise  Single  Justice  Petition 

Review  docket  at  Middlesex  Superior  .50 

Court 

Office  conference  with  J.  Hanify  re         1.60 

scheduling;  review  brief 

Final  revisions  to  petition  for  1.20 

interlocutory  relief  and  supporting 

papers;  conference  with  D.  McCarthy 

Telephone  conference  with  Dennis  Furey;      8.00 

conference  with  John  D.  Hanify  and 

David  L.  Evans;  revise  memorandum  in 

support  of  Single  Justice  Petition; 

draft  motion  for  leave  to  file  brief  in 

excess  of  15  pages;  affidavit  of  David 

McCarthy;  certificate  of  service; 

revise  Petition;  review  Appendix 

Revisions  and  redrafting  of  petition        4.00 
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Date    Atty   Description Hours 

and  menoranduu 
11/21/89   JDH    Final  review  of  Petition  and  conference       .70 

with  D.  McCarthy  re  service  and  filing 
11/21/89   BAP    Deliver  package  to  Christopher  Weld  .50 

11/27/89   DMM     Telephone  conferences  (2)  with  .20 

Christopher  Weld,  Esquire;  conference 

with  John  D.  Hanify 
11/27/89   KML    State  House  research  re  amending  1.70 

statute  of  frauds 
11/28/89   DMM    Review  order  of  Appeals  Court  regarding       .30 

motion  to  file  memorandum  in  excess  of 

15  pages;  conference  with  Daniel  J. 

Lyne  regarding  Baldini  deposition; 

conference  with  David  L.  Evans 
01/22/90   DJL    Review  J.  Hanify  letter  to  D.  Furey  re       .30 

status 
01/22/90   DMM    Telephone  conference  with  Eugene  Nigro,       1.3  0 

Esquire  regarding  Simmons  deposition; 

conference  with  J.  Hanify  regarding 

John  Mammola  deposition  and  collect 

materials  for  same 
01/22/90   BAP    Deposition  summary  3.50 

01/23/90   DJL    Office  conference  with  J.  Hanify  re         3.20 

relative  merits  of  panel  review  of  PI 

Order;  research  law  re  same;  research 

law  re  Ch.  231,  subsection  113, 

paragraph  1/2  simultaneous  appeals  and 

office  conference  with  J.  Hanify  re 

same;  prepare  for  J.  Sweeney  deposition 
(Day  2) 
01/23/90   DMM    Conference  with  J.  Hanify,  D.  Lyne  and       1.00 

D.  Evans  regarding  appeal  under  G.L.  c. 

231,  Sec.  118  (2nd  paragraph) ; 

preliminary  injunction  standard; 

conference  with  J.  Hanify  regarding 

depositions  of  Sweeneys;  review  back 

file  regarding  mortgage  of  John  Sweeney 

for  island  property 
01/23/90  BAP    Deposition  summary  2.00 

01/23/90  JDH    Deposition  of  Mammola;  telephone  4.00 
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Services: 
Date 


Attv 


Description 


01/23/90   DLE 
01/24/90   DJL 


01/24/90  DMM 

01/24/90  BAP 

01/24/90  JDH 

01/25/90  DJL 

01/25/90  DMM 


01/2  5/90  BAP 
CI  'T.S  '?C  J'DK 
01/26/90   DuL 


01/26/90   DMM 


01/26/90   BAP 
01/26/90   JDH 


conference  with  M.  Fcinberg; 

preparation  for  Sweeneys 

Conference  with  J.  Hanify  re  appellate 

strategies 

Prepare  for  and  take  deposition  of  J. 

Sweeney  (Day  2}  ;  attend  deposition  of 

R.  Sweeney  (Day  3)  ;  office  conference 

with  J.  Hanify;  office  conference  with 

D.  McCarthy  (re  D.  Furey  issue,  in 

lininae  notions,  etc.) 

Telephone  conference  with  Bill 

Lundregan's  office;  try  Eugene  Nigro, 

Esq.;  preparation  for  Mark  Glovsky 

deposition 

Deposition  sumnary 

Continued  deposition  of  J.  Sweeney  and 

R.  Sweeney  and  Attorney  Lundregan 

Office  conference  with  J.  Hanify  re 

Glovsky;  telephone  conference  with  J. 

Jones  (ME)  re  MBD  deposition 

Telephone  conference  with  Eugene  Higro, 

Esq. ;  try  Bob  Alexander,  Esq. ; 

preparation  for  Mark  Glovsky 

deposition;  draft  motions  to  conpel 

Deposition  summary 

Depcsition  of  M.  Glovsky 

Telephone  conference  with  M.  Feinberg 

re  meeting;  meeting  with  J.  Hanify,  M. 

Feinberg  re  discovery/continuance 

papers 

Conference  with  J.D.  Hanify;  D.J.  Lyne 

and  Matthew  Feinberg,  Esq. ;  conference 

with  J.D.  Hanify  regarding  response  to 

Axelrod's  letter  to  Judge  Izzo;  review 

rules  regarding  processing  appeal 

Deposition  summary 

Office  conference  with  M.  Feinberg  and 

review  and  consideration  of 

alternatives  for  dismissal  of  rurey  and 

to  secure  narrowing  of  the  case 


H9Vrs 

.50 
3.80 

2.00 


6.50 
6.00 


,60 


1.80 


7.0C 
1.5C 


3.00 


7.00 
1.50 
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Services: 

Date    Attv 
01/27/90   DMM 


01/29/90   BAP 


01/29/90   DMM 


01/29/90   JDH 


01/29/90  BAW 
01/29/90  DJL 
01/30/90   DMM 


Description 


Conference  with  J.D.  Hanify;  review 
bank  files  and  organize  documents  for 
copying;  review  plaintiffs'  draft 
pretrial  statement;  review  selected 
Mass.  cases  re  contract  law  and  fraud 
collected  from  Massachusetts  digest 
Prepare  disbursement  chart  for  1.6 
loan;  deposition  summary;  review  file 
for  docket  information  on  Brown  v. 
Sweeney;  telephone  conference  to 
Middlesex  Superior  Court 
Travel  to  Middlesex  Superior  Court  and 
review  case  file  regarding  Brown  v. 
Sweeney;  draft  letter  to  Clerk's 
office;  Appeals  Court  regarding 
docketing  of  appeal;  conference  with 
J.D.  Hanify  and  D.J.  Lyne;  telephone 
conference  with  Eugene  Nigro,  Esq.; 
Erin  Kallaugher,  Esq.;  try  Bob  Axelrod; 
try  Richard  Simmons 

Preparation  of  motion  for  continuance 
and  to  file  summary  judgment;  review  of 
discovery  motions;  telephone  conference 
with  M.  Feinberg;  conference  with  B. 
Peskin  re  preparation  of  disbursement 
charts  and  issue  of  trust 
beneficiaries;  conference  with  D.  Lyne 
and  D.  McCarthy 

Meeting  with  K.  Wallace  and  L.  Tully 
Redraft  continuance  papers 
Conference  with  J.D.  Hanify;  with  D.J. 
Lyne  (2) ;  telephone  conference  with  Roy 
Kirkland;  with  Nicholas  Helides;  with 
Tom  Zocco,  Jr.,  with  Sara  Cooper;  try 
Mr.  Brasco;  review  motions  to  compel; 
draft  notices  of  deposition  (  subpoena 
duces  tecum;  draft  letter  to 
plaintiffs'  counsel  regarding 
designation  of  record  on  appeal;  review 
correspondence  from  Axelrod 


Hours 


4.70 


.10 

.40 

4.00 
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Services: 


/ 


Date 


AttV 


Description 


01/30/90   BAP 


01/30/90  BAP 

01/30/90  DJL 

01/30/90  JDH 

01/31/90  DMM 


01/31/90   DJL 
01/31/90   GPR 


01/31/90   BAP 
01/31/90   JDH 


03/C1/50  DJL 

03/01/90  BAP 

03/01/90  DMM 

03/01/90  JDH 

03/02/90  DLE 


03/02/90   DJL 
03/02/90   BAP 


Prepare/edit  disbursement  chart;  review 

file  for  revision  of  hard/soft  cost 

allocation 

Deposition 

Office  conference  with  D.  McCarthy  re 

motion  to  depose  expert 

Conference  with  D.  Furey 

Conference  with  J.D.  Hanify;  draft 

letter  to  plaintiffs'  counsel  regarding 

designation  of  record;  draft  notion  to 

compel  Richard  Simmons'  deposition;  and 

subpoenae  duces  tecum  for  Isabel  Bates 

and  Dr.  Reilly;  draft  letter  to  Bob 

Axelrod  regarding  plaintiffs'  answers 

to  expert  interrogatories;  conference 

with  D.J.  Lyne;  draft  letter  to  Barry 

Mills,  Esq. 

Telephone  conference  with  K.  Held  re 

deposition  dates 

Conference  with  J.  Hanify  and  D.  Furey 

re  identifying  expert  development 

witness 

Deposition  summary 

Conference  with  D.  Lyne  and  D.  McCarthy 

re  additional  depositions  and  letter 

response  to  B.  Xxelrod 

Wor)c  on  cross-examination  of  marketing 

expert 

Attend  trial;  obtain  information  on  P. 

McKinney;  prepare/copy  juror  folders; 

prepare  other  trial  materials;  prepare 

for  3/2  trial 

Appearance  at  trial  and  preparation  for 

same 

Sweeney  trial;  trial  and  preparation 

Conference  with  J.  Hanify  re  trial 

strategics,  jury  instructions  and 

special  questions 

To  Middlesex  Superior  Court  for  trial 

Trial  at  Middlesex  Superior  Court; 


Hours 


3. CO 


1.00 
.30 


1.00 
3.50 


30 

.40 

3 

.50 

.80 

2 

.CO 

12 

.00 

14.00 


2 

.00 

.1 

30 

5 

.00 

8 

.00 
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Services: 


Attv   Description    Hours 


03/02/90 

JDH 

03/03/90 

JDH 

03/04/90 

DJL 

03/04/90 

BAP 

03/04/90 

DMM 

03/04/90 

JDH 

03/05/90 

DLE 

trial  preparation;  witness  preparation 

03/02/90   DMM    Appearance  at  trial  and  preparation  for      6.50 
same 

Sweeney  trial;  trial  and  preparation        12.00 
Trial  and  preparation  6.00 

Office  conference  with  J.  Hanify  .30 

Deposition  summary  4.00 

Conferences  with  J.D.  Hanify;  8.00 

preparation  for  trial 

Trial  and  preparation  5.50 

Conference  with  J.  Hanify  re  trial  .30 

strategy 

03/05/90   KML    Conference  with  D.  McCar-thy  re  drafting      7.90 
jury  instructions;  to  Social  Law 
Library  to  research  re  drafting  jury 
instructions  in  Massachusetts;  research 
into  areas  of  law  for  jury  instructions 
including  interference  with 
advantageous  business  relations, 
intentional  infliction  of  emotional 
distress,  etc. ;  drafted  instructions 
for  intentional  infliction  of  emotional 
distress  and  interference  with 
advantageous  relations 

C3/:5/90   BAP    Trial  preparation;  deposition  summary       15.;; 

■;:/C£/90   CM>!     Freparazion  for  trial;  telephone  call       15.  CO 
with  Mr.  Marty  Fenton  of  Merchants  Bank 

03/05/90  JDH    Trial  and  preparation  12.00 

03/06/90   DLE     Prepare  and  revise  jury  instructions,        1.70 
conference  with  D.  McCarthy  and  J. 
Hanify  re  trial  strategies 

03/06/90   raCL    Research  re  jury  instructions:  10.50 

fraud/deceit;  breach  of  contract; 
contract  damages;  parole  evidence  re 
unambiguous  contracts/integrated 
clauses;  Lexis  search;  drafted  jury 
instructions  re  fraud,  breach  of 
contract,  contract  damages,  parole 
evidence  re  unambiguous 
contracts/integrated  clauses; 
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Services: 

Date    Attv 


Description 


03/06/90   BM* 
03/06/90   DMM 


03/06/90   JDH 
03/07/90   DLE 


03/07/90   KML 


03/07/90  DJL 

03/07/90  BXP 

03/07/90  ABM 

03/07/90  root 

03/07/90  JDH 

03/08/90  DLE 

03/08/90  DJl. 


revisions;  Lexis  auto  cite 

Trial  at  Middlesex  Superior  Court; 

trial  preparation;  exhibit  preparation 

Appearance  at  and  preparation  for 

trial;  telephone  conference  with  Peter 

Reilly 

Trial  and  preparation 

Conferences  with  J.  Hanify  (  K. 

Luccciola,  draft  proposed  special 

verdict,  review  jury  instructions 

Conference  with  D.  Evans  and  J.  Hanify 

re  revisions  to  jury  instructions; 

revisions  to  all  jury  instructions: 

Interference  with  advantageous 

relations;  intentional  Infliction  of 

•motional  distress;  parole  evidence; 

unambiguous  contracts;  breach  of 

contract;  contract  damages; 

fraud/deceit;  additional  case  research 

in  all  areas;  redrafted  instructions; 

researched  formation  of  oral  contracts, 

fiduciary  duty;  drafted  jury 

instructions  re  formation  of  oral 

contracts  and  fiduciary  duty;  revised 

sare;  iizz   c.tei  ail  cases  in  jur/ 

■.-szr-cci-.-.s 

Review  draft  jury  instructions  from  K. 

Lueciola;  office  conference  with  J. 

Hanify  and  telephone  conference  with  F. 

Carney  re  preparation  for  testimony 

re  profit  assumptions 

Attend  trial,  prepare  trial  exhibits; 

trial  preparation 

Daliver  documents  to  Middlesex  Court 

House 

Appearance  at  and  preparation  for  trial 

Trial  and  preparation 

Conference  with  J.  Hanify  re  trial 

strategies 

Review  newest  numbers  from  F.  Carney 


■   Hcurs 


17, 

,30 

20. 

,0C 

12 

.00 

3 

.40 

12.60 


1.40 


17.50 

2.00 

16.50 

12.00 

.50 

5.20 
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Services: 
Date 


Attv 


Description 


03/08/90  AHM 

03/08/90  AHM 

03/08/90  BAP 

03/08/90  DMM 


03/08/90   JDH 
03/09/90   KML 


03/09/90   DLE 


c:y:5/5c  djl 


03/09/90  AHM 
03/09/90  BAP 
03/09/90   DKM 


03/09/90  JDH 

03/10/90  DJL 

03/10/90  BAP 

03/10/90  DMM 


and  prepare  direct  examination  of  sane; 

meeting  with  F.  Carney  for  preparation 

on  damages  testimony;  office  conference 

with  J.  Hanify  re:  preparation  for  R. 

Sweeney  cross  examination 

Delivery  to  Middlesex  Court  and  clerk's 

office  of  Appeals  Court 

Delivery  to  court-  Middlesex;  letter  to 

Comfed 

Trial  at  Middlesex  Superior  Court  and 

trial  preparation;  exhibit  preparation 

Appearance  at  and  preparation  for 

trial;  draft  motion  regarding  extension 

of  time  for  filing  brief  regarding 

appear  under  G.L.  c.233  section  118  (2d 

paragraph) 

Trial  and  preparation 

Damages  research  re  ability  of 

plaintiff  to  testify  to  amount  of 

monetary  damages;  Massachusetts  cases 

and  digest  reviewed,  Wigmor*  on  evidence 

Appearance  at  trial  and  conferences 

thereafter  with  J.  Hanify  re  trial 

strategies 

Office  conference  with  J.  Hanify  re 

S-eer.sy  •:esf-z:r.y  re  0.    r.irsy  iara-^s- 

research  re  same;  office  conference 

with  J.  Hanify,  et  al.  re  current 

status 

Delivery  to  Middlesex  Court  House 

Trial  and  trial  preparation 

Appearance  at  and  preparation  for 

trial;  telephone  conversation  with  John 

Meldon 

Trial  and  preparation 

Review  files  from  banX  re 

Sweeney/Pull in  letter 

Review  exhibits  with  Axelrod;  trial; 

organize  and  clean  up  conference  room 

Conference  with  J.D.  Hanify  and  Dennis 


1.50 

2.C3 

15.50 

17.00 


12.00 
3.10 


1.50 
9.70 
8.80 


12.00 
.50 


7.00 
6.00 
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Date 

Attv 

03/10/90 
03/11/90 

JDH 
DJL 

03/11/90 

BAP 

03/11/90 

DMM 

03/11/90 
03/12/90 
03/12/90 

JDH 
DL£ 
DJL 

03/12/90 
03/12/90 
03/12/90 
03/12/90 
03/13/90 

KML 
BAP 
DMM 
JDH 
BAW 

03/13/90 

DLE 

03/13/90 

GPR 

03/13/90  AHM 

03/13/90  BAP 

03/13/90  DMM 

03/13/90  JDH 

03/14/90  DLE 


03/14/90   DJL 
03/14/90   BAP 


Description 


Furey;  preparation  for  trial 
Trial  and  preparation 
Finish  file  review  re  Sweeney/Pull in 
letter;  redraft  F.  Carney  cross  and 
analyses;  telephone  conference  with  F. 
Carney  and  fax  redrafts  to  same 
Prepare  HcCormack,  Carney,  Pullin  trial 
materials 

Preparation  for  trial;  conferences (s) 
with  J.  D.  Hanify 
Trial  and  preparation 
Appearance  at  trial 
Office  conference  with  J.  Hanify,  et 
al.  re  Sweeney  cross 
Observed  trial 
Trial  and  trial  preparation 
Appearance  at  and  preparation  for  trial 
Trial  and  preparation 
Conference  GPR  re  foreclosure 
proceedings 

Research  re  jury  instructions  on  Note, 
conferences  with  J.  Hanify 
Review  files;  conference  with  K. 
McCorsack  re  foreclosure  procedures 
Researched  frsud  ur.dar  UCC  3-307  as 
•  riirzit-ve  ia:e.-.3e;  zz   icc-i.  La- 
Library 

Delivery  to  Middlesex  Superior  Court 
Trial  and  trial  preparation 
Appearance  and  preparation  for  trial 
Charging  conference;  trial  preparation 
and  jury  instructions 
Conferences  with  J.  Hanify,  court 
appearance  at  charging  conference, 
conference  re  closing  arguaents,  draft 
special  questions 

Telephone  conference  with  D.  Furey  (2 
tiaes)  re  case 

Review  and  compile  exhibits  and  exhibit 
list 


Hcurs 


6.50 
2.50 


4.5C 

12.00 

4.50 

8.00 

.50 

1.50 
11.50 

14.50 

12.00 

.20 

2.50 


2.00 
10.50 
14.80 
12.00 


7.80 


.40 
11.00 
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Date 

Atty 

03/14/90 
03/14/90 

DMM 
JDH 

03/15/90 

DLZ 

03/15/90 

KML 

Description 


Appearance  at  and  preparation  for  trial      16. CO 

Preparation  cf  closing  arguaent;  jury        8.50 

instructions 

Court  appearance  re  charging  9.50 

conference,  conference  amongst  counsel, 

appearance  for  closing  arguments  and 

conferences  with  J.  Hanify 

Observed  trial,  closing  arguments;  jury      9.50 

instruction  research  re  holder  in  due 

course  status  UCC,  impossibility  as 

defense  under  UCC,  judicial  limits  on 

jury  instructions  re  question  of  law, 

contract  damages  and  other  issues  re 

jury  instructions;  cases  obtained  and 

reviewed  and  other  sources  utilized  at 

Social  Law  Library 

03/15/90   IRG    Researching  ability  to  read  a  trial 
transcript  at  closing 

03/15/90   BAP    Trial;  exhibit  list;  deliver  trial  list 
to  Axelrod 

03/15/90   DMM    Appearance  at  and  preparation  for  trial 

03/15/90  JDH    Preparation  for  and  making  closing 
arguments 

03/16/90   DLi    Court  appearance  for  jui^  charge  and         £.5" 
objections  t.^ereto,  conferences  v.zr.   J. 

c.:/16/50   KXI.    Completed  research  re  remaining  Dury         l.CC 
issues 

03/16/90   DMM    Research  regarding  jury  instructions        11.50 
and  defenses  to  Promissory  Note; 
conference  with  Court  and  plaintiffs' 
counsel;  revise  jury  instructions  and 
draft  supplement  thereto;  appearance 
and  preparation  for  trial;  telephone 
conferences  (2)  with  Christine  Moran 

03/16/90  JDH    Jury  charge  and  deliberations 

03/16/90  BAP    Telephone  conference  with  C.  Weld  re         7.00 
final  exhibit  list;  trial;  organize 
and  clean  conference  room 

03/19/90   DLE    Conference  with  J.  Hanify  re  jury  2.20 


1 

50 

11 

50 

16 

50 

7 

50 

7.00 
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Siate-er.":  cf  Acccu.-.t 


Ccnfed  Savings  Bank 
(Sweeney) 

March  31,  1990 

Page   14 


Services: 

Date     h%Xy 


Description 


03/19/90  DMM 

03/19/90  JDH 

03/20/90  OLE 

03/20/90  DMM 

03/21/90  JDH 

03/21/90  DMM 

Cj/22/50  DL£ 

03/22/90  JDH 

03/22/90  OHM 


verdict  and  strategies  to  collect 
judgnent 

Appearance  at  trial;  conferences  with 
J.D.  Hanify  and  Dennis  rurey; 
conference  with  Court  regarding 
questions  of  jury 

Jury  deliberations  and  jury  question  to 
the  Court;  final  verdict;  office 
conference  re  further  motions 
Conference  with  J.  Kanify  and  D. 
McCarthy  re  vacating  injunction  and 
various  procedural  issues 
Conferences  (2)  with  David  L.  Evans 
regarding  duration  of  preliminary 
injunction;  telephone  conference  with 
Warren  Shields,  Assistant  Clerk, 
Appeals  Court;  research  regarding  Rule 
65  preliminary  injunction;  conference 
with  John  Hanify 

Conference  with  D.  McCarthy  and  D. 
Evans  re  post-trial  motions  which  may 
be  required  for  final  judgment 
Research  motion  for  judgment  N.O.v.  and 
for  new  trial  in  preparation  for 
plaintiffs'  filirg;  telephone 
ccr.fere-.ce  w:tr.  Mr.  N'llas  Fcwlkes . 


Conferences  with  J.  Hanify  and  D. 

McCarthy  re  strategies  for  remaining 

claims 

Telephone  conference  with  C.  Weld; 

conference  with  D.  Evans  and  D. 

McCarthy  re  JSOV  motions  and  to 

terminate  injunction 

Litigation 


Jiliiis 


7.00 


1.20 


2.00 


1.00 


1.00 


.90 


1.00 


2-S? 


Total  Services 


$118,937.50 
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State=er.t  ci   Accc-.-.t 


Cs='«<i  Savi.-.gs  Ea.-.;< 

March  31,  199C 
Pag«   15 


DISSLT?S-MgNT    SUyvARy 

Photocopying  In-House  65.15 

Photocopying  Outsid*  148.35 

0«liv«ri«s  526.70 

Telefax  60.00 

Constable/Sheriff  Fees  1,197.40 

Court  Reporters/Stenographers  1,228.63 

Telephone  171.10 

Travel/Parking  Expenses  42.60 

Postage/Federal  Express  84.55 

Meals  151.17 

Title  Rundown($)  717.20 

Overtime  481.36 

Misc.  1,258.30 


Total  Disbursements  $  6,132.51 


Total  Fees  and  Disbursements     $125,070.01 
Discount  Fees  -   18.937.50 


Total  Fees  and  Disbursements     $106,132.5 


Jf 


Tctal  A=cu.-.t  Cue 


All  bills  are  due  when  rendered.   Interest  may  be  charged     , 
on  all  outstanding  balances  at  1.5%  per  month.  /C^''-^ 
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Hanify  6c  King 

COCNSELLORS  AT   Law 

lOO  FnxyKLiN  5tiie£7 
BosToy    M aSSaCmlsetts  oai 

-c-cs- tr  .c:r-.-- :«•  (017)  »a3-o«oo 

April    30,     1990 

Account  #:   4-12 
Invoice  #:   2643 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 


Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re :    Sweeney 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  April  30,  1990 
including  the  following: 


Services: 

Date 

AttV 

C3/23/90 

DLZ 

::  :-:,.  :-; 

2.\? 

03/27/90 

DLE 

03/27/90 

DMM 

03/30/90 
04/02/90 

DLE 
DLE 

04/02/90 

KML 

Description Hours 

Ccr.ference  with  J.  Hanify;  call  to  C.  .30 

Veld 

Locate  a.-.i  i.-.dax  Cczfed  origir.i-.  .;: 

documents  for  bank  examination 

Conference  with  D.  McCarthy;  telephone        .50 

conference  with  D.  Furey;  review  Notice 

of  Disposition  of  case 

Telephone  conferences  with  D.  Furey;         1.50 

conferences  with  0.  Evans  and  Susan 

Boyle;  draft  notice  of  case 

disposition  for  Appeals  Court  matter 

Review  post-trial  motions  1.3  0 

Review  post-trial  motions;  telephone         2.20 

conferences  with  D.  McCarthy  and 

conference  with  K.  Lucciola  r«: 

research  to  be  conducted 

Began  researching  Sweeney  Motion  for         3.70 

New  Trial,  Motion  to  Alter/Amend 

Judgment,  Motion  for  Additur  and  Motion 
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Stacen«nt  of  Account 


Coinf«d  Savings  Bank 
(Sw««n«y) 

April  30,  1990 

Pag*   2 


Services: 


04/02/90   DMM 
04/03/90   OLE 


04/03/90   KML 


04/03/90   DMM 
04/04/90   KML 


04/05/90   R(L 


Description 


for  Reaittit\ir;  reviewed  Mass.  Practice 
volumes 

Telephone  conferences  with  0.  Evans 
Review  post  trial  motions;  conference 
with  D.  McCarthy  and  K.  Lucciola  re: 
research  and  preparation  of  opposition 
papers 

Continued  researching  Sweeney  motions; 
Mass.  Practice,  Mass.  Digest,  and  cases 
reviewed  re  standards  governing  motions 
for  new  trial  when  based  on  verdict 
against  weight  of  the  evidence;  review 
Mass.  R.  Civ.  P.  59(a),  S4(b)  and  58; 
conference  with  0.  Evans  re  emotional 
distress  and  93A  issues 
Telephone  conference  with  Nancy  Foley, 
Clerk  of  Appeals  Court;  conference  with 
D.  Evans 

U.S.  Court  of  Appeals  library  research 
re  verdict  against  weight  of  evidence 
re  federal  cases;  Federal  Digest  cases 
reviewed;  reviewed  standards  governing 
new  trial  based  on  inconsistent  answers 
to  special  questions;  Mass.  Practice 
ird  Kass.  Oiaest  s^ses  raviev«i; 
snepardized  cases;  began  drafting 
Memorandum 

Researched  Motion  to  Alter  or  Amend 
Judgment,  Mass.  Practice  and  Mass. 
Digest  cases  and  Rule  59 (e) ;  researched 
additur  and  remittitur  standards  in 
motion  for  new  trial  based  on  amount  of 
damages;  reviewed  cases  and  shepardized 
same;  reviewed  federal  cases  and 
Moore's  Practice;  completed  draft  of 
Memorandum  re  legal  standards  re 
Sweeney  Motions  for  New  Trial,  etc.;  to 
Middlesex  Superior  Court;  consented  to 
Motion  to  Extend  Time  to  Respond 


jiai^s 


.20 
1.80 


6.50 


.30 


.8.20 


9.50 
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S-ate=er.r  cf  Ace: 


C==fed  Savi.-.gs  Bar.:< 
(Sweer.ev) 

April  *30,  19S0 

Page   3 


Ser-/ices: 

Hate     Attv   Cescriaticn 


allowed  by  Cour-t 
04/05/90   DMM    Research  regarding  standard  governing        1.43 

notion  for  new  trial;  draft  Assented  To 

Motion  For  Extension  Of  Tiae;  telephone 

conference  with  Dennis  Lanzoni,  Esq, ; 

conferences  with  K.  Lucciola 
04/06/90   KML    Revisions  to  draft  Memorandum  re  Motion      5.3c 
\  for  New  Trial;  autocited  case;  began 

research  re  emotional  distress  recovery 

under  93A  action;  Lexis  search;  began 

reviewing  Massachusetts  cases 
04/09/90   KML    Research  re  recovery  on  emotional  2.20 

distress  under  Chapter  93A;  review 

Chapter  93A  and  applicable  sections 
04/09/90   DMM    Telephone  conferences  1.00 

with 

Miles  Fowlkes;  review  K.  Lucciola 

memorandum  regarding  action  for  new 

trial 
04/10/90   IML    Further  research  re  emotional  distress       4.30 

in  relation  to  Chapter  93A  claim; 

shepardized  cases;  Lexis  research 
04/10/90   DMM    Research  regarding  legal  standard  .60 

applicable  to  motion  for  new  trial 
C4/11/90   KML    Research  C:a=ter  93A  "unfair  and  5.4: 

da-ap-ive  practicas"  dafir.itirr. ;  raviav 

casas  a.-.-  s.-epar--ca-  sd^c.  z-i^^r. 

drafting  Memorandum 
04/11/90   DMM    Telephone  conference  with  Miles  .70 

FowDces;  draft  opposition  to  motion  for 

new  trial 
04/11/90   BAP    Organize  exhibits,  exhibit  copies  &  4,20 

transcripts 
04/12/90   DLE    Conference  with  D.  McCarthy  and  J.  2.20 

Hanify  re:  various  post-trial  motions, 
research 
04/12/90   DMM    Conference  with  J.  Hanify  and  D.  Evans        -50 

regarding  plaintiffs'  post-trial  motions 
04/12/90   BAP    Organize  trial  exhibits  *-3° 
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Stacesent  of  Account 


confed  Savings   BanJc 
(Sweeney) 

April    30,    1990 

Page        4 


Services: 


hXiJY 


Description 


04/12/90  KML 

04/12/90  JDH 

04/13/90  DLE 

04/13/90  DMM 

04/13/90  roiL 

04/16/90  OHM 

04/17/90  OLE 

04/17/90  KML 

04/17/90  JOH 

04/18/90  OLE 


04/18/90   JOH 
04/18/90   OMM 


Drafted  Memorandua  re  Chapter  93 A  and 

efflotional  distresa 

Review  of  motions  filed;  office 

conference  with  0.  McCarthy  and  0. 

Evans  re  93A  research  issues  and 

response  to  notion  for  new  trial 

Research  for  proposed  findings  on 

rulings  on  93A  claia;  conferences  with 

J.  Hanify  and  D.  McCarthy 

Research  regarding  Rule  59  regarding 

opposition  to  plaintiffs'  aotions 

Revisions  to  Chapter  93 A  Menorandun  re 

eaotional  distress;  conference  with  0. 

Evans;  Appeals  Court  research  re 

Intentional  torts,  unfair  trade 

practices  in  other  jurisdictions 

Oraft  opposition  to  plaintiffs' 

pest-trial  motions 

Oraft  proposed  findings  of  fact  and 

conclusions  of  law  re:  e.  93A  claim  and 

claim  for  partial  releases:  conferences 

with  0.  McCarthy  and  J.  Hanify 

Further  research  re  tender  effect  en 

attorneys  fees  available  under  Chapter 

93A,  Secri=n  11 

Revise  Cppcsition;  s^'iepardize  cases 

cited  by*  K.  Lucciola  in  memorandum 

Review  and  revision  to  oppesition  to 

new  trial  motions 

Continue  legal  research  and  drafting 

proposal  findings  ef  fact  and 

conclusions  ef  law  re:  c.  93A  claim  and 

claim  for  relief;  review  opposition  to 

post-trial  motions;  conference  with  J. 

Hanify 

Telephone  conferences  with  R.  Axelrod 

re  stibstance  of  hearing  en  2Sth  and 

tender;  conference  with  0.  McCarthy  r* 

tender  letters 

Conference  with  J.  Hanify;  revise 


Hours 
3.40 
2.50 


4.50 

1.00 
4.00 

3.50 
6.20 

7.30 

1.00 
7.80 


.70 


2.00 
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statement  of  Account 


Cocfed  Savings  Bank 
(Sweeney) 

April  30,  1990 

Page    5 


Services: 

nate     Attv   Description 


Opposition  to  plaintiffs  pre-trial 
motions 
04/19/90   DLZ    Research  and  revise  proposed  findings;       5.10 

conference  with  D.  McCarthy 
04/19/90   DMM    Research  regarding  failure  to  object  to       5.00 
jury's  answers  to  special  questions 
under  Rule  49;  revise  Opposition  to 
plaintiffs'  post-trial  motions; 
conference  with  J.  Hanify  regarding 
same;  conference  with  Jane  Haviland, 
Assistant  Clerk,  Middlesex  Superior 
Court 
04/20/90   DLE    Revisions  to  Proposed  Findings  and  2.20 

Conclusions  of  Law 
04/23/90   DLZ    Conference  with  J.  Hanify;  revisions  to        .70 

proposed  findings 
04/23/90   DMM    Revise  Proposed  Findings  and  Rulings  of      2.00 

Law 
04/23/90  JDH    Review  and  revision  of  draft  findings        1.00 

of  fact 
04/24/90   BAP    Copy  cases  at  Federal  District  Court         1.50 

library 
04/24/90   DMM    Conferences  with  J.  Hanify;  with  4.40 

D.  Evans;  revise  proposed  findings; 
conference  with  S.  Peskin; 
-aleonore  conf ars.ncis  v^ZJ".    Z^.ris 
t  Weld;  draft  Order  for  Entry  of 

Judgment;  review  J.  Hanify  Affidavit; 
review  Mass.  case  law  cited  in  Proposed 
Findings  submission 
04/24/90   DLE    Telephone  conference  1.90 

04/25/90   BXP    Katz  letter;  hearing  at  Middlesex  4.00 

Superior  Court 
04/25/90   DMM    Conferences  with  J.  Hanify,  D.  Evans         4.80 
and  B.  Peskin;  revise  Proposed  Findings; 
appearance  at  Middlesex  Superior 
Court;  try  Nlles  Fowlkes ;  draft  letter 
to  Jefferson  Allen 
04/25/90   BAW    Review  status  and  letter  to  ComFed  re 
status 


20 
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04/25/90  OLE 

04/26/90  DMM 

04/27/90  BAW 

04/27/90  DMM 

04/27/90  OLE 

04/30/90  DMM 


Statenent  of  Account 


Comfed  Savings  Bank 
(Sweeney) 

April  30,  1990 

Page   6 


Services: 

Date     Attv 
04/25/90   JDH 


Description 


Preparation  for  and  attendance  at 

hearing  before  Judge  Zzzo;  office 

conference  thereafter  re  legal  issues 

on  93A  standard 

Court  appearance  at  hearing  on  c.  93A 

claim  and  post-trial  sotions; 

conference  thereafter  with  J.  Hanify 

and  D.  McCarthy 

Conference  with  J.  Hanify;  telephone 

conference  with  Miles  Fowlkes; 

research  re  G.L.  c.  93A,  policy  and 

conflict  with  jury  verdict 

Telephone  conversation  with  K.  Wallace 

re:  status;  conference  with  J.  Hanify 

re:  sane 

Review  John  Sweeney  (cross-exaaination) 

testimony  from  trial;  telephone 

conference  with  Miles  Fowlkes 

Conference  with  D.  McCarthy  re: 

preparation  of  post-trial  submissions 

Review  G.L.  c.  93A  cases;  check  law 

review  article  regarding  same 


Hours 
6.00 

5.20 

3.00 

.30 
1.30 

.80 

1.80 


Total  Ser"/ices 


Attorney 


JiSUCS- 


Ratg 


Amount 


BARBARA  A.  PESKIN 
BARBARA  A.  WEGENER 
DAVID  LEE  EVANS 
DAVID  M.  MCCARTHY 
JOHN  D.  HANIFY 
KARA  M.  LOCCIOLA 


14 

50 

65 

00 

50 

130 

00 

43 

20 

160 

00 

38 

00 

135 

00 

11 

20 

225 

00 

59 

.80 

65 

.00 

942.50 
65.00 
6,912.00 
5,130.00 
2,520.00 
3,887.00 


DISBURSEMENT  SUMMARY 


Disbursenents 
Photocopying  In-House 


Total 
20.50 
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statement  of  Account 


Comfed  Savings  Bank 
(Sweeney) 

April  30,  1990 

Page    7 


PIS  BURS  EMZNT  SUMMAJ^Y 


pisbursenents 


Photocopying  Outside 

Deliveries 

Telefax 

Court  Reporter  -  Miles  Fowlkes 

Telephone 

Lexis  Research 

Travel/Parking  Expenses 

Overtime 

Outside  Counsel 
Moore  &  Tosney  275.00 

Segal,  Moran  &  Feinberg    9,413.75 

Expert  Witnesses 

Mark  Moore  Homes  7,070.94 

Bernard  Katz,  N.O.        1,062.50 
Capital  Strategies  Group    450.00 

Fee  for  Trial  Transcipt 


Total 

220.91 

572.70 

52.50 

,466.00 

56.46 

947.06 

15.60 

238.00 

,683.75 


8,583.44 


pt 

729, 

,00 

•ojector 

& 

Screen 

349. 

,65 

Totals 

$ 

22 

,940, 

,57 

T=tal  - 

ees  and  2: 

.sb-- 

:rse=er 

■.t- 

c 

iZ 

,  *  5" 

.  j~ 

Total  Amount  Du« 


$  148,529.58 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  6c  King 

COL-NSELLORS  AT  Lxk*' 

100  Framklik  Stueet 
BOITON     M*t«*CHt:t(TTS  o»uc 


May  31,  1990 


Account  #:   4-12 
Invoic*  #:   2916 

Comfsd  Savings  Bank 
44  Mlddl*  Str««t 
Lowell,  MA   018S3 

Attention:   Kevin  M.  Wallace 

Asst.  Vice  President 

Re :    Sweeney 

FOR  PROFESSIONAL  SERVICES  RENDERED  for  the  period 
ending  May  31,  1990  including  the  following: 

Began  reviewing  naterlal  on  FIERRA  and  FOIC  acts;  checked  whether 
attorney  liens  could  be  avoided  through  receivership;  research 
regarding  C.L.  C.93A;  check  legislative  history;  conference  with 
D.  McCarthy;  review  and  revise  letter  to  J.  Allen;  continued 
searching  for  provision  on  voiding  liens  and  found  situation 
which  protected  all  "legally  enforceable  rights'*  and  "perfected 
security  interests"  from  FDIC  receiverships;  research  attorney's 
lien  statute  and  case  law  on  when  the  lien  attaches  or  is 
-^rfactad ;  iri.t  srcpcsed  finii.-.ss;  talecnsr.e  C3nf  sre.-.C3  v.t.-. 
.•'..es  fcwlxas;  reviaw  transcript  c:  Helen  Pullin  and  Nancy 
MacCoroack  testiaony;  review  cross-exaoination  and  direct 
testimony  of  R.  Sweeney;  continue  research  on  how  or  when 
attorney's  lien  is  perfected;  reviewed  FDIC  powers  upon 
receivership;  checked  Article  9  for  perfecting  interest;  begin 
drafting  memorandxia  on  FDIC  receivership;  continued  research  on 
distributing  and  priority;  telephone  conference  with  Nancy  Foley, 
Clerk,  Appeals  Court;  draft  status  report  for  filing  with  Appeals 
Court;  cotinued  drafting  memorandum  on  FDIC  receivership; 
researched  priority  of  distributions;  review  trial  transcript  of 
0.  Furey;  continued  proofing  memorandum;  called  F.D.I.C.  to  check 
some  of  possible  priorities  when  a  bank  is  liquidated;  review 
Gilleran  text  on  G.L.  c.  93A  and  cases  cited  therein;  send  Bank 
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SZazer.er.z    cf  Ac  =  cur.C 

Comfed  Savings  Bank 
(Sweeney) 
May  31,  1990 
Page    2 

files  to  ComFed;  review  testimony  of  J.  Sweeney  regarding  cross 
examination;  conference  with  D.  McCarthy  re:  status  of  findings 
and  legal  argument  for  requested  ruling;  conference  with  D. 
McCarthy  re:  results  of  research  on  93A  issues;  review  trial 
testimony  of  K.  McCoraack;  conference  with  J.  Hanify;  draft 
findings  of  fact;  conference  with  D.  McCarthy  re:  additional 
transcript  required  and  findings  of  fact;  conference  with  D. 
McCarthy;  draft  findings  of  fact;  telephone  conference  with  K. 
Wallace  regarding  most  recent  appraisal  for  property;  revise 
proposed  findings  of  facts;  research  on  93A  issue;  research 
regarding  law  of  case  doctrine;  researched  93A  issue  v.  common 
law  claim;  research  on  93A  issue;  meeting  with  K.  Wallace,  L. 
Tully  &  G.  Richer;  conference  with  client  re:  status;  research  on. 
Judge's  finding  on  the  93A  action  different  than  jury's  findings 
on  the  common  law  claims;  litigation;  research  to  prevent  Judge 
from  finding  contrary  to  the  jury's  findings  when  deciding  the 
equitable  claim;  research  at  Social  Law  Library  regarding 
conclusiveness  of  findings  of  jury/judge  in  same  action; 
collateral  estoppal;  law  of  the  case  doctrine;  review  findings  of 
fact;  review  and  revisions  of  proposed  findings  of  fact. 

Total  Fees  $    5,875.00 

DTSBUBSgMT>rr  SUMMARY 

pisburseaents  laiai 

Photocopying  In-House  7.50 

Photocopying  Outside  ^V-^ 

reliveries-Tederal  Express  ""1^, 

■-i^a^lX  4  0.00 

Telephone  7iMI 

Lexis  Research  710.56 

Postage  ^,^-?< 

Outside  Counsel/ Accountant  1,614.46 

Misc.  390^00 

Totals  S    2,875.75 

Total  Fees  and  Disbursements    S   8,750.75 
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statement  of  Account 


Coafad  Savings  Bank 
(Sw««n«y) 
May  31,  1990 
Pag*   3 


Total  Aoount  Due  $   8,750.75 


All  bills  are  due  when  rendered.   Interest  say  be  charged  on  all 
outstanding  balances  at  1.5%  per  nonth. 
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Han  I  FY  i5c  King 

Counsellors  at  Law 

100  Fhankljn  Sthzet 
Boston    Massach vsetts  oauo 


June  30,  1990 


Account  #:   4-12 
Invoice  #:   3002 

Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  KA   01853 

Attention:   Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney 

FOR  PROFESSIONAL  SERVICES  RENDERED  for  the  period 
ending  June  30,  1990  including  the  following: 

Revise  proposed  findings  of  fact;  conference  with  J.  Hanify; 
draft  proposed  findings  of  fact;  conclusions  of  law;  revision  of 
proposed  statement  of  facts  and  draft  of  additional  facts  for  D. 
McCarthy;  conference  with  J.  Hanify;  revise  proposed  findings  of 
fact;  draft  opposition  to  attorneys'  fee  affidavits;  review  and 
revise  opposition  to  request  for  attorneys'  fees;  review  and 
final  revision  of  findings  of  fact  and  review  of  opposition  to 
93A  attorney  fees;  revise  proposed  findings  ans  oonclasicns  of 
■- i'.  •  revise  Z~~zs:-.:zr.   iz   a-t-rrsys'  fees  af  f  ir'ivits :  rev  av 
T.-.zLr.:    c:  rdcts  for  £xni-iz  References;  organize  exhibits  fcr 
copies;  review  plaintiffs'  submission  regarding  findings 
respecting  G.L.  c.93A  claim;  review  exhibit  copies;  review 
Finding  of  Facts  for  Testimony  Reference;  organize  Appendix; 
conference  with  B.  Pes)cin  regarding  compilation  of  Appendix  for 
Proposed  Findings  of  Fact;  conference  with  D.  McCarthy; 
conference  with  B.  Peskin  regarding  Appendix  for  G.L.  C.93A 
submission;  review  finding  of  facts  for  transcript  references; 
tab  transcripts  for  copying;  draft  letter  to  Judge  Izzo  regarding 
Appendix  and  Proposed  Findings;  preparation  of  appendix; 
conferences  with  B.  Pcskin  &  A.  Meigs;  with  J.  Hanify;  appendix 
preparation;  deliver  package  to  One  Boston  Place;  prepare 
appendix  for  Court  and  Axelrod;  draft  letter  to  Clerk's  office 
regarding  filing  Appendix;  draft  motion  to  strike;  review 
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statement  of  Account 

Comfed  Savings  Bank 
(Sweeney) 
June  30,  1990 
Pag*   2 

Rhetta  Sweeney's  analysis  of  facts  regarding  G.L.  C.93A  contained 
in  plaintiff's  Appendix;  review  plaintiff's  proposed  findings  of 
fact;  review  outstanding  issues  per  telephone  conferences  and 
meeting  with  ComFed;  draft  status  report  and  request  for  further 
stay  regarding  appeal  under  G.L.  c.  233  (section  1X8,  2nd 
paragraph) . 

Total  Fees  $    6,065.00 

DISBURSEMENT  SUMMARY 

Disburgements  Total 

Photocopying  In-House 

Photocopying  Outside 

Deliveries/Federal  Express 

Lexis  Research 

Postage 

Overtime 

Misc. 

Totals 

Total  Fees  and  Oisburseocnts 
Previous  Balance  Due 
Payments  Received 


SO. SO 

366.24 

45. SO 

66.70 

43.03 

227.50 

93.00 

$ 

892.47 

$ 

6 

,957.47 

8 

,750.75 

8 

,750.75' 

All  bills  are  due  when  rendered.   Interest  may  be  charged  on  all 
outstanding  balances  at  1.5%  per  month. 
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Hanify  6c  King 

Counsellors  at  Law 

lOO  Fkahkli^  Stkect 

August    31,     1990  ^°''^°^- ^**'*'^'*"-''^*Ts  02ii3 


(oir )  «a3-04oo 


Account  #:   4-12 
Invoice  «:   3322 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  vice  President 

Re:    Sweeney 

Loan  #314724 

2  4  Meyer  Lane,  Hamilton,  MA 

776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  August  31,  1990 
including  the  following: 

Date      Hours  Description 

07/11/90      .10   Telephone  conference  with  K.  Wallace; 

conference  with  D.  McCarthy  re  status 
07/17/90     1.20   Research  re  post-trial  inter-ziews  of  jurors 

by  cou.-.sel;  reviewed  Massachusetts  Digest, 

M23S2C- .sa--s  ?ract:.ce;  o  =  -2-rei  cases. 

i_pra-a  _'--icial  Ccurt  Discipii.-.ary  Ru-es 

and  reviewed;  conferences  with  J.  Hanify  re 

same 

Office  conference 

Filing 

Draft  status  report  for  Appeals  Court  case; 

letter  to  Clerk's  offic« 

Telephone  conference  with  K.  Wallace  re 

status  and  check  with  J.  Hanify  re  same 

Put  together  Appendix  for  findings  of  facts 

Had  appendix  bound 

Review  decision  in  Cambridgcport  case; 

conference  with  J.  Hanify  r«:  supplemental 

memorandum 


07/17/90 
07/24/90 
07/27/90 

1 
1 

50 
00 
50 

08/07/90 

.20 

08/14/90 
08/15/90 
08/23/90 

1 

.20 
.40 
.80 
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Statenienr   of   Acccun; 


Coafed  Saving 

s  Bank 

(Sweeney) 

August  31,  1990 

Page   2 

CSV? 

Hour? 

08/23/90 

.50 

08/24/90 

3.30 

08/27/90 

1.00 

08/27/90 

.40 

08/28/90 

.50 

08/31/90 

.40 

08/31/90 

.40 

Description 

Review  of  JNOV  decision  in  Cambridgeport 

case  and  conference  with  D.  Evans  and  D. 

McCarthy  re  additional  submission 

Draft  Supplemental  Memorandum  to  address 

issues  regarding  Cambridgeport  decision 

Revisions  to  supplemental  memorandum  of  law 

Review  memorandum  citing  Cambridgeport 

decision 

Revisions  to  memorandum;  conference  with  J. 

Hanify 

Revise  status  report  for  Appeals  Court 

Handout  memorandum  to  attorneys  to  organize 

files  and  find  information  on  files 


Total  Fees 


1,950.50 


Attorney 


Hours 


Rate 


Affount 


AMORY  H.  MEIGS 
BARBARA  A.  PESKIN 
BARBARA  A.  WEGENER 
DAVID  LEE  EVANS 
DAVID  M.  MCCARTHY 
JOHN  D.  HANIFY 
KARA  K.  LCCCIOLA 


.40 

55.00 

22. 

,00 

2.60 

65.00 

169. 

,00 

.30 

140.00 

42. 

,00 

5.60 

170.00 

952. 

,00 

1.30 

135.00 

175. 

,50 

2.00 

250.00 

500. 

,00 

1.20 

75.00 

90. 

,00 

r:£=-.?5-i:^-vr  s---?fMARY 


Disburse:nents 


Total 


Photocopying  In-House 
Photocopying  Outsid* 
Deliveries/Federal  Express 
Telephone/Postage 

Totals 


13. 

,75 

41. 

,65 

46. 

,00 

1. 

,52 

102.92 


604 


Coafed  Savings  Bank 
(Sweeney) 
August  31,  1990 
Page    3 


Total  Fees  and  Disbursements    $   2,053.42 
Previous  Balance  Due  6,957.47 

Payments  Received  6,957.47- 


Total  Amount  Due  $    2,053.42 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  &  King 

COCNSELLORS  AT   LaW 


lOO    Fll  ASKLIV    Stiiz[. 

Boston  M assaCh vsctts  oa.; 

(  OIT  J  *30  •0<400 


September  15,  1990 


Account  #:   4-12 
Invoice  #:   3802 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  KA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  September  15,  1990 
including  the  following: 


Disbursements  Total 

Photocopying  Outsid«  11.65 

Deliveries/Federal  Express  7.50 

Telefax  17.50 

Telephone  1.86 

Totals  $      38.51 

Total  Fees  and  Disbursements    $  38.51 


Total  Amount  Due  $      38.51 


606 


C=-fed  Savings  Bank 
(Sweeney) 

September  15,  1990 
Page    2 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  &  King 

COLNSELLORS   AT   LaV 


lOO   Frankl.'n   STKttT 

September  30,  ISSBttsTov  Mass-^cml,itts  O2„o 
loi')  *a3-o«oo 

Account  #:   4-12 
Invoice  #:   3935 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  September  30,  1990 
including  the  following: 

Date    Timekeeper   Hours  Description 

09/21/90    DMM 


50   Conference  with  Kevin  Murphy,  Superior 
Court  Clerk  with  J.  Hanify 


Total  Fees 


,50 


A-tsrr.ev 


Hours 


Rai;g 


Amount 


DAVID  M.  MCCARTHY 


.50 


135.00 


67.50 


Disbursements 
Witness  Fees 


PISBVPSEMENT  SVMMARY 


Totals 


321.00 
321.00 
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cf  Ac==un: 


Ccafed  Savings  Bank 
(Sweeney) 

Septeaiber  30,  1990 
Page   2 


Total  Fees  and  Disbursements    S     388.50 
Previous  Balance  Due  38.51 

Payments  Received  .00 


Total  Amount  Due  $ 427.01 

All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  6:  King 

Counsellors  at  Law 


lOO  Fhanklin  Stuie- 

BOSTON     M  aSSaCH  •JSITTS    OJ;o 

(017)   ASa  -OAOO 


October  15,  1990 


Account  #:   4-12 
Invoice  #:   4024 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hanilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  October  15,  1990 
including  the  following: 

"ste   TiTskeecer  tiouxi  Sescriptior. 

10/12/90    JDH         .20   Review  of  plaintiff's  motion  to  reopen 
10/15/90   JDH         .20   Letter  to  J.  Pasternak 

Total  Fees  S     127.00 

Attorney Hours Rate AF.our.t 

DAVID  M.  MCCARTHY  .20      135.00  27.00 

JOHN  D.  HANIFY  .40      250.00         100.00 
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Stareaer.t  oJ  Acccur.: 


Comfed  Savings  Bank 
(Swaeney) 
October  15,  1990 
Page    2 


Total  Fees  and  Disbursements    S     127.00 
Previous  Balance  Due  .00 

Payments  Received  .00 


on 


Total  Amount  Due  5 127.00 

All  bills  are  due  when  rendered.   Interest  may  be  charged 
all  outstanding  balances  at  1.5%  per  month. 
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Han  I  FY  6:  King 

Counsellors  at  Law 


sT.Tt-ts-  ='  .c::-~ 


lOO  Fba.wklin  Streit 
BosTov    Massachusetts  j2i 
(«iT)  «a3  •o.ioo 


October  31,  1990 


Account  #:   4-12 
Invoice  #:   4138 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  October  31,  1990 
including  the  following: 

Cate    Xir-ekeeper   Hcuy?  Sescrirtion 

pxamtiff's  request  for  oral  argument 
and  dictation  of  draft  opposition; 
conference  with  K.  Lucciola  re  research 
on  limits  of  judicial  notice 
10/18/90   KML        6.80  Conference  with  J.  Hanify  re 

plaintiff's  Motion  to  re-open  M.G.L.  c. 
93A  action;  research  re  judicial  notice 
issues;  reviewed  Massachusetts  Digest 
and  Massachusetts  Practice;  reviewed 
relevant  Massachusetts  cases;  reviewed 
proposed  Massachusetts  Rule  of  Evidence 
201  and  Advisory  Coamittee  notes; 
reviewed  Federal  Rule  of  Evidence  201 
and  related  judicial  notice  cases; 
conference  with  J.  Hanify  re  judicial 
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Ccafed  Savi.-.gs  Bank 
(Sweeney) 
Ocrofcer  31,  1990 
Page   2 


Date    Timekeeper 
10/18/90    HZB 
10/16/90    JDH 

10/19/90    KML 
10/19/90    HEB 


10/19/90    BAP 
10/19/90    JDH 


10/21/90    KML 


10/22/90    KML 


liSiirS   Descripgion 


10/22/90        JDH 


10/22/90        DMM 


2.20 


1.50 


3.70 


2.40 


.20 
1.00 


4.50 


5.10 


2.40 


.80 


notice  research 

Research  with  K.  Lucciola  re:  judicial 

notice  for  J.  Hanify;  analyze  tacts  of 

new  motion  with  K.  Lucciola 

Review  cases  located  by  K.  Lucciola  and 

review  dictation  of  opposition  and 

revisions;  examine  Baldini  testimony 

ordered  by  Mrs.  Sweeney 

Drafted  section  of  opposition  motion  re 

judicial  notice;  additional  case 

research  re  same;  researched  judicial 

admissions,  Massachusetts  Digest  and 

relevant  cases;  conferences  with  J. 

Hanify  re  same 

Research  Judicial  Notice;  office 

conference  with  K.  Lucciola;  research 

at  Federal  Court  of  Appeals 

Locate  trial  transcripts 

Review  and  revision  of  draft 

opposition;  transmittal  to  ComFed 

counsel 

Reviewed  judicial  adiaissions  issue; 

researched  Massachusetts  Pracrice, 

Massachusetts  Digest,  Massachusetts 

statutes  and  relevant  cases;  drafted 

section  of  opposition  motion  re 

judicial  admissions 

Completed  research  re  judicial 

admissions;  redrafted  secticr.  cf 

C-rrcsizicn  ra  saae;  cc.-.iare.-.ca  wis-i  J. 

Uanify  re  Opposition;  Appeals  Court 

library  research  re  Massachusetts 

cites;  obtained  Appeals  Court  Library 

research  re  pleadings  as  evidence  and 

reviewed  same;  autocited  Opposition 

Review  K.  Lucciola 's  case  law  and 

draft;  conference  with  K.  Lucciola  re 

ComFed  allegations  as  judicial 

estoppel;  revisions  and  corrections  to 

final  draft;  conference  with  D. 

McCarthy  re  Insertion  of  trial  record 

references 

Review  opposition  to  Motion  to  Reopen 
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Ccafed  Savi.-.gs  Bank 
(Sweeney) 
Ocrober  31,  1990 
Page    3 


pate    Timekeeper   Hour^  Description 


10/24/90 
10/31/90 


DMM 
JDH 


.40 
.30 


G.L.  c.  93 A  proceedings;  draft  letter 

to  Christopher  Weld 

Draft  status  report  for  filing  with 

Appeals  Court 

Review  of  further  suboission  by 

Sveeneys'  counsel  re  litigation  by 

ComFed  against  former  officers 


Total  Fees 


3,679.50 


Attorney 


Hours 


Rate 


ftffigynt; 


BARBAIU^  A.  PESKIN 
DAVID  M.  MCCARTHY 
HARRIS  E.  BEREMSON 
JOHN  D.  HANIFY 
KARA  M.  UJCCIOLA 


20 

65.00 

13 

00 

1 

20 

135.00 

162 

00 

4 

60 

70.00 

322 

00 

6 

70 

250.00 

1,675 

00 

20 

10 

75.00 

1,507 

50 

DisBURSPmrr  summary 


Diabursenents 


Photocopying  Outside 

Deliveries/Federal  Express 

Telefax 

Court  Reporters/Stenograp.'-.ers 

Telephone 

Totals 


Total  Fees  and  Disbursements 
Previous  Balance  Due 
Paynents  Received 


Total  Amount  Due 


Total 


24 

15 

57 

00 

27 

50 

4~ 

50 

A 

-- 

$ 

158 

35 

§ 

3 

837 

85 

88 

49 

127 

00 

$ 

3 

799 

34 

All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  &  King 

pnoPE»jrON*L  cohpokatton 
COCNSELLORS  AT   LaV*" 


lOO  FiiANKiiN  Stbeet 

BosToy    Massachlsetts  oikc 

(9i»)  «a3-0400 


November  15,  1990 


Account  #:   4-12 
Invoice  #:   4369 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  November  15,  1990 
including  the  following: 

Pa^S    TilPeV;ggpgr   Hours  Description 

11/06/90    DMM         .10   Review  Order  of  Appeals  Court  regarding 

appeal  of  preliminary  injur.ct-cn 


•  l/jT/'9J   KML        1.50   Reviewed  materials  judicial 

notice/admissions  re  opposition 
reopening  chapter  93A  proceedings; 
reviewed  ALR 

11/09/90   IO{L        2.80  Memoranda  to  file;  reviewed  relevant 

cases  re  judicial  admission  and  notice 

Total  Fees  $      366.00 


Attorney Hours Rate Air.ount 

DAVID  M.  MCCARTHY  .10      135.00  13.50 
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Stater.er.t  of  Account 

Comfed  Savings  Bank 
(Sweeney) 

November  15,  1990 
Page    2 

Attorney Hours Ratg Amount 

KARA  M.  LUCCIOLA  4.70       75.00         352.50 

DISBURSEMZNT  SUMMARY 

Disbursements  Total 

Deliveries/Federal  Express  82.30 

Totals  S      82.30 

Total  Fees  and  Disbursements     $      448.30 


Total  Amount  Due  $      448.30 

All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Han  I  FY  >S:  King 

Counsellors  at  Law 


j-«-t-cs-  zc  •c::.-' 


100  Frawkljn  Striet 

Boston-    M  assachl-jitts  oiu 

I  01'  I  «a3-o*oo 


November  30,  1990 


Account  4 ; 
Invoice  #; 


4-12 
4524 


Comfed  Savings  Bank 
44  Middle  Street 
Lowell,  KA   01653 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Loan  f  314724;  24  Meyer  Lane,  Hamilton, 
KA;  776  Bay  Road,  Hamilton,  KA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  November  30,  1990 
including  the  following: 

Ca£A   Timekeeper  ^siA£S.   Description 


:/16/90    JOH 


11/30/90    DKM 


.40   Letter  to  R.  Charfconneau  re  Li-=2r. 

derar.d  ar.d  C3r"ed  rescc-s« 
. -; :   ~raz't  scazus  report  k   request  for 

Further  Stay  of  Appeals  Court  matter 
.30  Draft  status  report  and  letter  to 

clerk's  office 


Total   Fees 


194.50 


AttomtY 


JIfiUCl. 


Rate 


.^a&un£ 


DAVID  K.  MCCARTHY 
JOHN  D.  HANIFY 


.70 
.40 


135.00 
250.00 


94.50 
100.00 
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Statese.-.r  of  Account 


CoBfed  Savings  Bank 
(Sweeney) 

November  30,  1990 
Page   2 


DISBUKSEMTVT  SUMMARY 

piS^pursements 

T<Jt;al 

Phctocopyiny  In-House/Postag« 

5.56 

Totals 

$ 

5.56 

Total  Facs  and  Dlsburs«B«nts 
Previous  Balance  Du« 
Payments  Recaivad 

$ 

4, 

200.06 

,247.64 

.00 

Total  Amount  Dua 

S 

4 

,447.70 

All  bills  ara  dua  whan  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  &:  King 

'  "nrtjsio!"«L  coKPOHAnoN 
COCNSELLORS   AT   LaV 


lOO  Framkl.-m  Strut 
Boston    M assachusctts  oanc 

(8l»)  «33-0400 


February  28,  1991 


Account  #:   4-12 
Invoice  #:   514  8 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  February  28,  1991 
including  the  following: 

Q9i%9       Tiin^V;g^per  H<?MgS  Description 

C2, '01/91    J2H         1.40   Csr.ference  with  K.  Luccicla  r=  ressara 

trz-    rier.<r  c=rf2re.-"ca  v.-.-  '.    I. .".=  i.".: 
2.  Evans  re  procedural  alternatives; 
review  of  Izzo  aemorandum  decision  and 
case  lav  on  poet  removal  activity 

02/01/91   KML        2.40  Telephone  conference  with  J.  Sullivan 

re  post-removal,  additional  Sweeney 
documents  docketed  January  31,  1991; 
conference  with  J.  Hanify  re  same; 
obtained  documents;  conference  with  J. 
Hanify,  D.  Evans  and  D.  Lyne  re  same 

02/01/91   DJL         .90  Research  jurisdictional  issue  in  face 

of  removal 

02/01/91   DMM        4,50  Conference  with  J.  Hanify,  D.  Evans  re: 

decision  of  Superior  Court;  review 
orders;  research  re:  effect  on  actions 
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C=-fed    Savings    Bank/RTC 
(Sweeney) 

FetJr-ary   23,    1991 
Page        2 

Date    Tinekeeoer   Hours  Descristion 

of  Superior  Court  post  removal 
02/04/91    KML        9.40   Conference  with  J.  Hanify  re  Petition 

Pursuant  to  G.L.  c.  211,  Section  3 ; 
conference  call  with  E.  Sullivan,  T. 
Lynch,  J.  Hanify  re  Sweeney 
post-removal  documents;  telephone 
conferences  re  saae; 

conference  with  J.  Hanify  re 
Massachusetts  and  federal  research  re 
extrajudicial  actions  in  state  court 
after  removal  completed;  reviewed 
Massachusetts  Digest,  Moore's  Federal 
Practice,  federal  removal  statute  and 
relevant  cases  re  same;  reviewed  cases 
re  voiding  state  court  actions  taken 
after  removal;  conference  with  J. 
Hanify  re  research;  drafted  Memorandum 
in  Support  of  Chapter  233,  Section  3 
Petition;  Lexis  citation  review 
supporting  Memorandum  and  Lexis  search 
re  same 
02/04/91   EJJL        1.10   Office  conference  with  J.  Hanify  re: 

Ch.  231  petition;  review  Ch.  231, 
Section  11  Motion  to  Impound;  telephone 
conference  with  D.  Liberatore  re: 
Sweeney  letter  and  Izzo  decision 
::':-:/31    CMM        :.S:   Research  re:  judicial  ixsunity  doctrine 

procedure;  conference  wit.--  -.  Haniiy 
re:  same;  conference  with  K.  Lucciola; 
draft  affidavit  of  D.  McCarthy  re: 
removal  of  Sweeney  matter;  review  file 
from  Superior  Court 

02/04/91    JDH        5.50   Read  cases  supplied  on  effectiveness  of 

removal;  first  draft  petition;  review 
and  revisions  of  D.  McCarthy  affidavit; 
telephone  conference  with  Attorney 
General's  office;  partial  draft  of 
letter  to  clerk;  review  of  first 
circuit  authority  on  scope  of  judicial 
immunity 

02/05/91   KML        8.30  Revised  Memorandum  in  Support  of 

Chapter  211,  Section  3  Petition; 
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St3te-e--    cf   Ac  =  =  -.-.t 

C=-fed   Savi-gs    Bar.k/RTC 
(Sweeney) 

Fefcr-jar-/  23,  1991 
Page    *3 

EilS   lirekeep^r   Hguy?  Descrisrien 

conference  with  J.  Hanify  re  same; 
reviewed  Chapter  211,  Section  3 
prohibition  cases;  drafted  additional 
section  of  Memorandum  re  same; 
conferences  with  D.  McCarthy  re 
Memorandum;  reviewed  and  revised 
Chapter  211,  Section  3  Petition; 
revised  and  completed  supporting 
Memorandum;  conference  with  J.  Hanify 
re  clerk's  powers  under  Massachusetts 
law;  reviewed  Massachusetts  statutes  re 
same 

02/05/91    OLE        1.20   Conferences  with  K.  Lucciola;  D. 

McCarthy  and  J.  Hanify  re:  procedures 
to  impound  advisory  opinion  filed  after 
removal;  review  opinion 

02/05/91   DJL         .40  Office  conference  with  J.  Hanify  re: 

status  and  telephone 

conference  with  0.  Liberatore  re:  same 

02/05/91   BAP        7.00   I.nventory  our  files,  exhibits  and 

research 

02/05/91   JDK        3.50   Letter  to  E.  Sullivan;  telephc.-.e 

conference  with  D.  Liberatore  at  RTC  re 
authority  review  of  legal  research  on 
post-removal  orders,  including  Keatsn 
decision;  further  revisions  of  petiticr. 
and  review  of  state  r-.:les  on  irtour.dmen: 

::.:£/91    x:-:>!         .::   C=-f«rence  with  JC.  L-cri  =  l2  ra 


tne  court  for  case  update;  Xeroxed 
pleadings;  met  with  attorneys  handling 
case 

02/06/91   OLE         .50   Conference  with  J.  Hanify;  review  cf 

correspondence 

02/06/91   BAP        6.60   Review  Middlesex  Court  document  files 

to  update  our  records 

02/06/91   JOH        1.50   Letter  to  Attorney  General;  revision  cf 

petition  and  review  of  Sweeney  letter 
to  RTC;  conference  with  I.  Good  re 
federal  court  rules  for  impoundment; 
conference  with  K.  Lucciola  re  possible 
statutory  obligations  of  clerk  to 
reject  papers 
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Statene.-.-    of   Accsur.^ 

Coxfed    Savings    Bank/RTC 
(Sweeney) 

FebiTjary    28,    1991 
Page        4 

Date   Tinekeeoer  Hour?  Description 

02/06/91    IRG        3.50   Rasearch  impoundment  of  court  docket 

under  Federal  Rules;  conduct  Lexis 
search  for  cases  involving  impoundment; 
revise  case  law;  research  claims 
procedure  and  check  on  whether  FDIC  has 
established  such  a  procedure 

02/06/91    AHM         .20   Call  court  and  interview  attorneys  on 

status  of  case 

02/06/91    KML        S.30   Reviewed  Massachusetts  statutes  re 

clerk's  powers,  appointment;  conference 
with  J.  Hanify  re  same;  reviewed  remand 
issues  re  FIRREA  cases;  Lexis  search  re 
same;  reviewed  relevant  remand/ removal 
cases;  conference  with  J.  Hanify  re  sar\e 

02/07/91   JDH        1.20  Conference  with  K.  Lucciola  and  P.  Gary 

re  impoundment  research;  telephone 
conference  with  Attorney  General's 
office  re  material  sent  to  First 
Assistant;  letter  to  D.  Liberatore  at 
RTC 

02/07/91    BAP        4.10  Prepare  Middlesex  Superior  Court 

materials  for  removal  to  Federal  Court; 
file  originals;  review  Exhibits 

02/07/91   PBG        4.00  Conference  with  J.  Hanify;  research  on 

Lexis  re:  impoundment;  research  law  in 
Mass.  and  First  Circuit;  collect  cases; 
read  applicable  case  law;  Xercx  cases; 
ccr.ference  vith  D.  K-Cir-J-v  r=:  --.i::  — 
;-— .es  of  _spcu.-.Ci».Tt;  cor.ierence  wi».- 
J.  Hanify 

02/08/91   AHM         .50   Deliver  file  to  O.S.  District  Court 

02/08/91   IQtL         .30  Conference  with  J.  Hanify  re  removal 

issues;  conference  with  J.  Hanify  and 
P.  Gary  re  same 

02/11/91   1XL  .20  Conference  with  J.  Hanify  re  certified 

and  post-removal  docket  sheets  for 
Attorney  General 

02/11/91   DJL         .30  Review  D.  Liberatore  letter  and  office 

conference  with  J.  Hanify  re:  same 

02/11/91   JDH         .60  Telephone  conference  with  L.  Lavin  re 

contact  with  cleric  and  Judge  Izzo; 
review  0.  Lyne  letter  to  R.  Sweeney; 
briefing  of  D.  Lyne  re  status 
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Statemer.r  of  Account 

Ccmfed  Savings  Bank/RTC 
(Sweeney) 

February  28,  1991 
Page    5 

Date   Timekeeper  Hours  Description 

02/11/91    BAP        2.00   Inventory  documents 

02/14/91    DMM        1.70   Review  Moore  re:  remand  of  case  to 

state  court;  case  law  re:  expungement 
of  court  orders  entered  after  removal; 
start  draft  of  ocmorandum  re: 
jurisdiction  of  federal  court  in 
RTC/lender  liability  matter  involving 
pendant  state  claims 
02/15/91    DMM        1.90   Draft  Notice  of  Withdrawal  of  Appeal 

under  G.L.  c.  231,  section  118;  draft 
letter  to  cl«rk's  office;  review 
Mass.R.App.P.  29;  conference  with  B. 
Peskin  re:  files 

Telephone  conference  with  Attorney 
General's  office  r*  status  of  action  on 
post  removal  findings 
Organize  and  assemble  trial  exhibits 
Telephone  conference  with  Middlesex 
Clerk;  dictation  of  memorandum  to  file 
Office  conference  with  J.  Hanify  re: 
Judge  Izzo/Attomey  General  problem 
Catalogue  documents  in  boxes 
Telephone  conference  with  state  court 
clerk  re  Judge  Izzo  orders;  telephone 
conference  with  Attorney  General's 
office;  conference  with  D.  Lyne  re 
state  vs.  federal  relief;  cffica 

on  federal  court  power  to  expunge  state 
court  orders;  telephone  conference  with 
D.  Furey  and  M.  Feinberg  re  orders 

02/22/91   KML         .20  Conference  with  J.  Hanify  re  post 

removal  papers 

02/23/91    DMM        3.80  Research  re:  post-removal  orders  of 

state  court;  injunction  against  further 
proceedings  of  state  court; 
impoundment;  conference  with  J.  Hanify 

02/24/91   KML        1.10  Conference  with  J.  Hanify  re  federal 

Motions/RTC  Motion  to  Substitute  and 
Automatic  Stay;  drafted  same; 
conference  with  D.  McCarthy  re  Motion 
to  Expunge;  conference  with  J.  Hanify 
and  D.  McCarthy  re  same 


02/19/91 

JDH 

.20 

02/21/91 
02/21/91 

AHM 
JDH 

3. 

.00 
.40 

02/22/91 

DJL 

.30 

02/22/91 
02/22/91 

AHM 
JDH 

2 

2 

.60 
.50 
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statement  of  Account 

Comfed  Savings  Bank/RTC 
(Sweeney) 

February  28,  1991 
Page    6 

Date    Timekeeper   Hours  Description 

02/24/91   JDH        2.50  First  draft  of  motions  to  impound  and 

expunge;  review  of  Moore's  and  case  law 
supporting  injunction 
02/25/91   DMM        6.50  Draft  memorandum  of  law  in  support  of 

motion  for  restraining  order  and 
impoundment/expunge  post-removal 
orders;  conferences  with  J.  Hanify; 
conferences  with  K.  Lucciola; 
review  0.  McCarthy  Affidavit;  file 
papers  with  Federal  District  Court 
02/25/91   JDH        4.80  Telephone  conference  with  clerk; 

conference  with  0.  McCarthy  re  research 
on  impoundment;  review  federal  local 
rule  on  impoundment;  revisions  of 
motions;  telephone  conference  with 
Boston  Globe  reporter;  review  and 
further  revisions;  telephone  conference 
with  D.  Furey  re  status 
02/25/91   H£B        2.00  Office  conference  with  J.  Hanify  re: 

new  assignment;  travel  to  US  District 
Court  re:  retrieving  copies  of  summary 
judgment  motions;  review  memo  and 
order;  review  motion  for  summary   >, 
judgment 
02/25/91   KML        2.30  Conference  with  J.  Hanify  re  federal 

filing;  reviewed  documents  re  same; 
revisions;  drafted  Notice  and  Metier. 
;:r  S-i=3tif^ticn  ."^e-a^ver  ari  >.:.z-:-z-.iz 
Stay;  conferences  witn  0.  McCarthy  re 
federal  documents 
02/25/91   DJL         .40  Office  conference  with  J.  Hanify  re: 

USDC  impoundment  issues  and  proper 
party  issues 
02/26/91   OLE        2.50  Conferences  with  J.  Hanify  and  D. 

McCarthy;  revisions  to  memorandum  of  law 
02/26/91   PBG        5.00  Conference  with  0.  McCarthy;  shepardize 

all  cases  in  D.  McCarthy's  memo  re:  en- 
joining further  state  court  proceedings, 
declaring  superior  court  order  null  and 
void  and/or  impounding/expunging  court 
order;  travel  to  Federal  Court  House  to 
get  parallel  and  local  cites  for  Mass. 
Reporter;  travel  to  Social  Law  and 
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StateTsen-  cf  Acccup.r 

Comfed  Savings  Bank/RTC 
(Sweeney) 

February  28,  1991 
Page    7 

Date    Timekeeper   Hours  Description 

federal  law  libraries  to  use  the 
federal  practice  digest/research  to 
assist  D.  McCarthy;  Xerox  applicable 
cases;  discuss  alternative  avenues  of 
relief 

02/26/91    DJL        1.40   Office  conference  with  J.  Hanify  re: 

substitution  issues;  telephone 
conference  with  D.  Libcratore  re: 
substitution  issues;  office  conference 
with  K.  Lucciola  re:  corporate 
subsidiaries;  letter  to  R.  Axelrod  re: 
no  remand;  letter  to  D.  Liberatore  re: 
Sweeney  article  and  case  cites;  office 
conference  with  K.  Lucciola  re: 
removal  issues 

02/26/91   KML         .60  Conferences  with  D.  Lyne  and  J.  Hanify 

re  post-removal  papers  and  case  status ; 
_  conference  with  D.  Lyne  re  removal  case 

law  interpretation  and  Section  144 la (L) 

02/26/91   JDH        2.30  Office  conference  at  Ropes  &  Gray  re 

two  actions  pending  before  Woodlock  and 
possible  inter-relationship;  final 
drafting  of  memorandum  of  law 

02/27/91    DMM  .40   Conference  with  J.  Hanify;  telephone 

conference  with  Miles  Folkes, 
Stenographer  at  Middlesex  Superior 
Court  re:  transscripts 

c:/;~,  91    1)fy.  2.:0   ?.asearch  re:  privacy  ir.teres-  ---:-■- 

?.u.e  Z6    izr   lapou.^::Jlent  or  cc-zr  crsers 

02/28/91    DLE         .80  Conferences  with  J.  Hanify  re:  status 

of  matter  and  hearing  before  Judge 
Woodlock 

02/28/91   PBG        1.60  Research  re:  additional  impoundment 

cases  for  J.  Hanify 

02/28/91   JDH        1.50  Telephone  conference  with  J.  Heller  at 

Connecticut  Tribune;  telephone 
conference  with  M.  Robbins,  Judge's 
clerk;  letter  to  Judge  Woodlock  and 
delivery  of  documents  to  federal  court; 
conference  with  D.  Lyne  re  status  to 
RTC;  telephone  conference  with  Furcy 
counsel 
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statement  of  Account 


Cosfed  Savings  Bank/RTC 
(Sweeney) 

February  28,  1991 
Page   8 


CA^    TilPtKttP^r   Hours  Description 
Total  F*€8 


S   17,026.50 


Attorney 


Hours 


Ratt 


Anount 


AMORY  H.  MEIGS 
BARBARA  A.  PESKIN 
DANIEL  J.  LYNE 
DAVID  LEE  EVANS 
DAVID  M.  MCCARTHY 
HARRIS  E.  BERENSON 
IRENE  R.  GOOD 
JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 
PATRICIA  B.  GARY 


6 

50 

55 

00 

357 

50 

19 

70 

65 

00 

1 

280 

50 

4 

80 

185 

00 

888 

00 

5 

00 

185 

00 

925 

00 

23 

30 

135 

00 

3 

145 

50 

2 

00 

70 

00 

140 

00 

3 

50 

75 

00 

262 

50 

27 

90 

250 

00 

6 

,975 

00 

30 

.10 

75 

.00 

2 

,257 

SO 

10.60 


75.00 


795.00 


DISBURSEMENT  SUMMARY 


Disbursem«nt:« 

Photocopying  In-Hous« 
Photocopying  Outsid* 
D«liv«ri«s/F«d«ral  Express 

Telefax 
Telephone 


Totals 


Total  F««s  and  Oisbursamants 
Pravioua  Balance  Du« 
Payaents  Racaived 


Total  Aaount  Dua 


Total 


31 

00 

147 

65 

54 

10 

140 

00 

•  n 

60 

1 

•«  ^ 

.  m 

-•  - 

'  •" 

451 

50 

17 

478 

00 

6 

111 

53 

4 

,493 

04 

$   19,096.49 


All  bills  ar«  dua  whan  randarad.   Intarast  say  ba  ehargad 
on  all  outstanding  balancas  at  1.5%  par  month. 
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Kan  I  FY  5c  King 

CofNSELLORS  AT   LaW 


March    31,    1991 


lOO  Fhanklin  Street 

BosTov-  Massachusetts  oauo 

(an>  «20-o-»oo 


Account  #:   4-12 
Bill  #:      5351 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  March  31,  1991 
including  the  following: 

Date    Timekeeper   Hours  Description 

C3/C1/91    CLZ        2.30   C=urt  appearance  wit.*".  J.  Har.ifv  ra: 

yc-i:rs  zc    ex^ur.re  zr.z    L~--.-irz    r:  =  - 

rescvai  aecision  of  tne  Superior  Court; 
*  conference  thereafter  with  J.  Hanify, 

D.  Lyne  and  K.  Lucciola  re:  further 

research 
03/01/91    DJL         .30   Office  conference  with  J.  Hanify  re: 

impounding/removal  challenge  by 

plaintiff 
03/01/91   KML         .60  Conference  with  J.  Hanify,  D.  Lyne  and 

D.  Evans  re  case  status,  claims 

procedure  re  RTC,  and  removal  issues; 

conference  with  H.  Berenson  re  removal 

research 
03/01/91   HEB        3.80  Research  removal/remand  issues  as  per 

D.  Evans;  brief  office  conference  with 
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Cor.fed  Savi.-.gs  Bank/RTC 
(Sweer.ey; 
Marc.'^.  31,  1991 
Page    2 

Date    Tinekeecer   Hc-irs  Descrisrion 

same  re:  researched  issues;  office 
conference  with  K.  Lucciola  re:  saae; 
continue  shepardize  cases  as  per  J. 
Hanify 

03/01/91    JDH        3.30   Preparation  for  and  attendance  at 

hearing  before  Judge  Woodlock; 
telephone  conference  with  J.  Heller 
from  the  Connecticut  Law  Tribune; 
identification  of  research  issues 

03/01/91    DMM        1.00   Conference  with  J.  Hanify  &  D.  Evans 

re:  hearing;  review  removal  papers 

03/04/91    DMM        1.80  Research  re:  motion  for  new  trial  and 

procedure  when  trial  judge  is 
unavailable 

03/05/91    OLE        2.60   Conferences  with  J.  Hanify,  K.  Lucciola 

and  D.  McCarthy  re:  research  to  be 
conducted  and  assignments,  discussion 
of  relevant  legal  issues  and  RTC 
avoidance  powers;  research  re:  section 
1823(e)  and  removal  statute 

03/05/91   JDH        1.20  Office  conference  with  Mass.  Lawyer's 

reporter;  telephone  conference  with  W. 
Lee  and  L.  Lavin  of  Attorney  General's 
office;  conference  with  D.  McCart.hy  re 
research  issues  to  be  outlined 

03/05/91    KML        2.70   Conferences  with  D.  Evans  re  research 

assignsents/issues  re  reaoval;  reviewed 
-leaiincs  re  sare;  revig-.ed  cas  =  s  rs 


0  3/ 06/ SI    KML        1.6  0   Reviewed  court  documents  re 

post-removal  issues 
03/06/91    DMM        2.50  Research  re:  motion  for  new  trial  when 

trial  judge  is  unavailable 
03/06/91   JDH         .30  Review  of  orders  from  District  Court 
03/07/91    OLE         .20   Conference  with  D.  McCarthy  and  J. 

Hanify 
03/07/91   HEB        2.00  Continue  research/shepardize  cases  in 

accordance  with  assignment  from  J. 

Hanify 
03/07/91   DMM        4.00   Draft  outline  of  claims;  conference 

with  J.  Hanify;  review  Timberland  brief 

and  decision 
03/08/91   DLE         .20  Conference  with  D.  McCarthy 
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statement  of  Account 

Comfed  Savings  Bank/RTC 
(Sweeney) 
April  30,  1991 
Page    9 

Date    Timekeeper   Hours  Description 

subject  Batt«r  jurisdiction  for 
footnote  in  Sweeney;  draft  sample 
footnote  for  D.  Evans;  research 
imposing  sanctions  for  making  broad 
statements  with  no  basis;  research 
: "fraud  on  the  court";  conference  with 
A.  Meigs  re:  continuing  research 

04/18/91    AMC        7.00   Legal  research  re  Rule  11  sanctions; 

conference  with  J.  Hanify  re  same 

04/18/91    OMM         .50   Conferences  with  D.  Evans  and  X. 

Lucciola  re:  removal  procedure  and 
steps  taken 

04/18/91   JDH        7.50  Drafting  and  revisions  of  affidavit; 

review  of  exhibits  and  collection; 
telephone  conference  with  D. 
Liberatore;  partial  revisions  of  draft; 
conference  with  D.  Evans  re  handwriting 
expert's  findings  and  Instructions  to 
paralegal  for  further  examination  of 
state  court  files 

04/19/91    MZB        3.30   Preparation  of  a  memorandum  concerning 

my  visit  to  Middlesex  Superior  Court  on 
April  18th,  trip  to  Cusack  t  McCarthy 
to  pick  up  a  corrected  affidavit;  trip 
to  Legal  Copy  to  have  appendices  copied 
and  bound;  trip  to  U.S.  District  Court 
clerk's  office  to  deliver  brief,  memo 
cf  law  and  appendices 

::  15  '?:.    Cl^         S.i:   r.-jlue.  file  ar.i  se— /s  "^rtri--:-::  :f 

Lay,    Motion    tor  Sanctions  and  Appendix; 
conferences  with  D.    Lyne  and  J.   Hanify; 
numerous   telephone  conferences  with 
expert   and   revisions  to  Affidavit 

04/19/91        fXL  8.20     Telephone   conference  with  L.    Lavin  re 

relevant   portions  of  J.    Hanlfy's 
Affidavit;    Memorandum  to  File  re  same; 
conferences   with  J.    Hanify,    D.    Evans 
and   D.    Lyne   re  Memorandum;   completed 
Appendix;    reviewed  Affidavit  and 
corrections   re  same;    conferences  with 
D.    Evans   re   relevant  cases;   telephone 
conference  with  0.    Libertore,    D.   Lyne 
and  J.    Hanify  re  Memorandum 
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Statement,  cf  Acccu.-.t 

Confed  Savings  BanJc/RTC 
(Sweeney) 
April  30,  1991 
Page   10 

Date   liPSKg^P^r  UsaiA   Description 

04/19/91   AMC        3.80   Legal  research  re  Rule  11  sanctions  for 

frivolous  Rule  11  notions;  complete 
auto-cite  of  Brief 

04/19/91   AKM         .80  Travel  to  L*9al  Copy  to  pick  up 

opposition  to  plaintiff's  motion  to 
remand 

04/19/91   OJL        2.50  Review/revise  papers  with  new  sanctions 

section;  proof,  redraft:  office 
conference  with  K.  Lucciola  re: 
exhibits;  telephone  conference  with  D. 
Liberatore  re:  comments  to  Brief; 
dictate  Rule  11  motion;  review/revise 
and  organize  K.  Lucciola  draft 
appendix;  redraft  Rule  11  motion 

04/19/91   DMM        1.50   Conferences  with  D.  Evans  and  K. 

Lucciola;  review  J.  Kanify  affidavit 
and  mcmorandua  of  law 

04/19/91   JDH       7.80  Drafts  of  arguaents  for  inclusion  in 

brief;  further  corrections  to  affidavit 

04/22/91   OLE        3.50  Conferences  with  J.  Hanify;  draft 

Motion  to  Compel  Production  of  Original 
Doc\ioents;  conference  with  K.  Lucciola 

04/22/91   AHM         .30   Prepare  to  file  motion  at  U.S.  District 

Court 

04/22/91   JDH         .60  Conference  with  D.  Evans  re  corrections 

in  appendix  and  motion  to  direct 
production  of  originals;  telephone 
conference  with  D.  Liberatore 

:4/;:,'Sl    yy.Z.  2.9c   Filed  relevant  research,  pleadi.-.rs  rs 

f.'i-zzr^r.z.^   ..-.  Cppcs:.:i:n  '.z   .^arar.a. 
drafted  file  Memorandum  re  telephone 
conference  with  D.  Libertore  and  J. 
Hanify,  Cusack  examination  of  Sweeney 
docket,  J.  Hannify  telephone  call  with 
E.  Sullivan  and  B.  Johnston;  drafted 
partial  Sweeney  chronology;  conference 
with  D.  Evans  re  Memorandum 
04/23/91   OLE        2.70  Conference  with  K.  Lucciola  re:  amended 

and  substitute  Appendix:  revisions  to 
Motion  to  Require  Production  of 
Original  Records;  telephone  conference 
with  Attorney  General's  Office; 
organize  file  documents;  revise  letters 
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Stateie-.t  of  Acccunt 


Confed  Savings  Bank/RTC 
(Sweeney) 
April  30,  1991 
Page   11 

Dal;e 

IipeK«?p?!r 

04/23/91 

JDH 

04/23/91 

MZB 

04/23/91 
04/23/91 

XHM 

KML 

iiS^^TS  Description 

to  Court  Cl«rk 
.40  Revision  of  action  to  require 

production  of  originals 
.50  Trip  to  Legal  Copy  Specialists  to  have 
copies  of  exhibit  B  copied  and  inserted 
into  appendices  that  were  previously 
copied 
.50  Filed  pleading  in  U.S.  District  Court 
2.80  Conference  with  D.  Evans  re  Appendix  to 
Opposition  McBorandua;  conference  with 
M.  Burnett  re  same;  reviewed  J. 
Hanify's  Affidavit  re  nuaerical/Exhibit 
corrections;  reviewed  Affidavit 
Exhibits  re  saae;  to  Legal  Copy  re 
Appendix  correction;  reviewed  RTC's 
Motion  to  Substitute  as  Receiver 
Defendant  CoaFed;  cover  letter  re  saae; 
filed  substitute  Appendix  with  U.S. 
District  Court  and  courtesy  copy  to  P. 
Gallagher 

04/24/91   JDH         .20  Conference  with  D.  Evans  re  filing  of 

motion  with  District  Court  on  delivery 
of  remaining  originals 

04/24/91   DLE        4.20  Revisions  to  motion  to  obtain  original 

records  of  Superior  Court;  telephone 
conference  with  Attorney  General's 
office;  research  writ  of  certiorari  to 
State  Court  under  28  U.S.C.  section  1446 

C-;'C;/S1    ZZJ^  1.20   Telechone  conferences  wit^  Attcrr.ev 

Ger.fera.'s  crfice;  flrait  Lezzez   zz   _. 
Lavin  and  revise  aotion 

04/26/91    DLE        1.30  Telephone  conference  with  B.  Lee; 

revise  aotion;  draft  letter 
to  Attorney  C«n«ral's 
office;  conference  with  M.  Burnett 
re:  appendix 

04/29/91   DLE        2.70  Telephone  conference  with  B.  L«c  of 

Attorney  General's  office; 
finalize,  file  and  serve 
motion;  telephone  conference  with  C. 
Cusac)c;  reviaw  correspondence; 
conference  with  J.  Banify;  draft  letter 
to  L.  Lavin 

04/29/91   XML         .30  Reviewed  status  of  federal 

pleadings/proof  of  claim  latter 

04/29/91   DJL         .30  Office  confer«nca  with  D.  Evans  re: 
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Comfed  Savings  Bank/RTC 
(Sweeney) 
April  30,  1991 
Page   12 


D^%^       Ti^^Kggpgf  il£U£S  Description 

t«l«conf«renc«  with  Attorney  General 
on  Motion  to  Daliver 
Original  Docket*  to  USOC 

04/29/91    OKM         .30  Conference  with  D.  Evans  and  K. 

Lucciola  re:  plaintiffs'  reply  to  RTC's 
meaorandUB 

04/30/91   DLE         .80  Conference  with  J.  Kanify  and  K. 

Lucciola  re:  additional  research  to  be 
conducted;  telephone  conference  with 
trial  court 

04/30/91   YKL      "  1.40  Conference  with  D.  Evans  re  Evidentiary 

hearing  research;  reviewed  portion  of 
U.S.  Code  annotated  re  same;  reviewed 
portion  of  Moore's  Federal  Practice 


Total  Fees 


$  38,623.00 


Attorney 


Hours 


Rate 


Amount 


AMORY  H.  MEIGS 
ANN  M.  CHIACCHZERI 
DANIEL  J.  LYNE 
DAVID  LZE  EVANS 
DAVID  M.  MCCARTHY 
IRENE  R.  GOOD 
JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 
MICHAEL  Z.  BiraNSTT 


7. SO 

55 

00 

429 

00 

10.80 

90 

00 

972 

00 

12.30 

185 

00 

275 

50 

80.90 

185 

00 

14 

966 

50 

13.60 

135 

00 

836 

00 

26.20 

75 

00 

965 

00 

37.50 

250 

00 

375 

00 

81.20 

75 

00 

090 

00 

10. 2C 

70 

00 

"14 

:: 

DISBURSEMENT  SUMMARY 


Disbursements 


Photocopy in9  In-House 

Photocopying  Outside 

Deliveries/Federal  Express 

Telefax 

Court  Reporters/Stenographers 

Telephone 

Lexis  Research 

Postage 

Overtime 


laiai 

99.00 

765.54 

17.00 

392.50 

1,048.00 

26.80 

2,007.86 

21.67 

376.25 
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Stateaer.t  of  Acrcunt 

Coaiti   Savings  BanJc/RTC 
(Sweeney) 
April  30,  1991 
Page  13 

DISBUBSFKFNT  SUKMARY 
ni<hursements  Total 

Totals  $    4,754.62 

Bill  Total  $   43,377.62 

All  bills  are  due  when  rendered.   Interest  say  be  charged 
on  all  outstanding  balances  at  1.9%  per  aonth. 
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Hanify  &  King 

Counsellors  at  Law 


»-»Tc»cs-  :r  »c::.>. 


lOO  Fn  ank!.:n  street 
Boston    M  assac  mi  «eTTs  oai 

I  9ir  I  433  •O'iuO 


May   31,    1991 


Account  #; 
Bill  f: 


4-12 
5772 


Coofed  Savings  BanJc/RTC 
44  Middle  Str«et 
Lowell,  MA   01853 


Attention: 


Re: 


Kevin  M.  Wallace 
Asst.  Vice  President 

Sweeney;  Loan  «  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  May  31,  1991 
including  the  following: 

CA££   Timekeeper  iiajij:^  Description 


05/01/91    DLE 


05/01/91    KML 


05/02/91    DLE 
05/02/91    KML 


.60  Review  recent  case  law  frsm  Isz  ar.z  9th 
circuits  regarding  oral  irraerar-:.-  vitr. 
fjilei  ir.stituric.-.a ;  ccr.ierc.-.ce  ..i.;  K. 
Lucciola 

5.40  Conference  with  D.  Evans  re 

post-removal  research:   evidentiary 
hearings  and  disqualification  of  law 
firm;  reviewed  Moore's  Federal  Practice 
re  evidentiary  hearings;  reviewed  28 
U.S.C.  Section  1446  case  annotations  re 
same;  Lexis  search  re  same;  reviewed 
relevant  cases 
.70  Conferences  with  K.  Lucciola  and  J. 
Hanify;  call  to  Court  Clerk 

4.80  Reviewed  cases  re  disqualification; 

Lexis  search  re  same;  reviewed  American 
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State-er.r  zf   Acr:-.-.t 

Cosfed  Savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Page    2 

Date    XiP'g)<;g?P^r   Hours  Description 

Bar  Association  Code,  Supreme  Judicial 
Court  Rules  r«  same;  conference  with  D. 
Evans  re  post-removal  evidentiary 
hearing;  reviewed  cases  under  28  U.SC. 
Section  1447  re  same 

05/02/91    BAW         .40   Telephone  conference  with  M.  Feinberg  ( 

chec)c  annotations  to  Ch  244,  section 
17B  re  deficiency  letter 

05/03/91   JDH         .40   Review  of  Axelrod's  further  letter  to 

Judge  Harrington  and  conference  with  D. 
Evans  re  contact  with  clerk's  office 
and  options  re  hearing  issues 

05/03/91    DLE  .30   Review  correspondence;  conference  with 

J.  Hanify  and  K.  Lucciola 

05/03/91    KML        1.30   Completed  additional  disqualification 

research;  same  r«  post-removal 
evidentiary  hearings 

05/03/91    BAW        1.60   Conference  with  J,  Hanify;  review 

Ruebec)c  decision  &  research  MA  case  law 
re  foreclosure  sale  issues;  telephone 
call  to  M.  Feinberg 

05/06/91   DLE        2.20   Conference  with  K.  Lucciola;  review 

supplemental  memorandum  filed  by 
plaintiffs  and  conference  with  J. 
Hanify;  draft  Motion  for  expedited 
decision  and  begin  draft  of  response  to 
plaintiffs'  supplemental  memorandum 

C5/0S/91    JCH  .70   Review  of  Axelrod's  latest  brief  and 

argu-er.r ;  c'r.ferarca  v.z'r.   C.  Ivar.s  r^ 
zzr.zzcz   witn  cierx 

05/06/91    BAW        1.00   Telephone  conference  with  M.  Feinberg 

re  case  law  re  mortgagee's  good  faith 
obligations  and  other  issues  re 
foreclosure;  conference  with  J.  Feeney 
re  prior  research  (  memorandum  of  law; 
conference  with  J.  Hanify  r*  same; 
conference  with  K.  Lucciola  re  same; 
telephone  conference  with  M.  Feinberg 

05/08/91   DLE        2.50   Draft  and  revise  response  to 

supplemental  memorandum;  review 
opposition  of  plaintiffs  to  Motion  to 
review  docket 

05/08/91   KML         .70   Conferences  with  B.  Pfirraan  re  M. 
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Ccsfed  Savi.-.c 
(Sweeney) 
May  31,  1991 
Page    3 


Sra-e-er.t  cf 
Bar.k/RTC 


Sate   Tir.eV.eecer  Hour?  Description 


05/08/91  BAW 

05/08/91  JDH 

05/09/91  DLE 

05/09/91  KML 

05/09/91  JDH 

05/09/91  DJL 

05/10/91  MZB 

05/10/91  KML 


05/10/91  DLE 

05/13/91  JBH 

05/13/91  KML 

05/13/91  DJL 


Feinberg  materials;  telephone 
conference  with  M.  Feinberg  re  same 
.20   Conferences  with  K.  Lucciola  re 
obtaining  memorandum  of  law  & 
forwarding  to  M.  Feinberg 
.80  Review  of  objection  to  inspection  of 

Middlesex  originals  and  conference  with 
D.  Evans  re  jurisdictional  issues 
2.50   Revise  memorandum;  conference  with  J. 
Hanify  and  D.  Lyne  re:  strategies  for 
hearing;  conference  with  K.  Lucciola 
re:  additional  research  for  responsive 
memorandum 
1.40   Conference  with  D.  Evans  re  additional 
research  re  RTC's  response  to 
plaintiffs'  reply  Memorandum;  reviewed 
removal  cases;  Lexis  search  re  same 
.50  Review  and  revisions  of  supplemental 

brief 
.70   Conference  with  J.  Hanify,  D.  Evans  re: 
evidentiary  hearing  v.  decision  on 
merits;  telephone  conference  to 
Liberatore  re:  same 
.20   Trip  to  federal  district  court  clerk's 
office  to  file  pleadings 
5.80   Social  Law  Library  research  re  U.S. 
Supreme  Court  decisions/Sutherland 
statutory  construction;  reviewed 
"a-deral  Oigas^  ar.d  releva.-.r  rasss  :  = 
zize:    rcr.rerence  wir-  Z.    Iva.-.s  ra 
research;  drafted  portion  of  RTC's 
response  to  plaintiffs'  Reply; 
conference  with  D.  Evans  re  additional 
research;  Lexis  search  re  same 
1.80   Finalize,  file  and  serve  response 

memorandum;  conferences  with  K.  Lucciola 
.90  Telephone  conference  with  D.  Liberatore 
re  Sweeney  letter  and 
status 
.90   Drafted  chronology  facts  for 

conference;  conference  with  D.  Evans  re 
same 
.20  Telephone  conference  with  D.  Liberatore 
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Stater.er.t  of  Ac  =  =  unt 

Comfed   Savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Page    4 

; 

Date    Timekeeper   Hourg  Description 

re:  hearing 

05/14/91   JDH        3.50   Preparation  for  and  attendance  at 

hearing  on  ramoval 

05/14/91    OLE        2.90   Conferences  with  J.  Hanify;  court 

appearance  r«:  Motion  to  Remand; 
conferences  with  K.  Lucciola 

05/14/91    KML        3.90   Conferences  with  D.  Evans  and  J.  Hanify 

re  conference  strategy;  reviewed  First 
Circuit  Timberland  decision;  researched 
application  of  D'Oench  Doctrine 
post-trial  and  pre-judgment;  Lexis 
search  re  same;  researched  same  re 
post-judgment;  conference  with  D.  Evans 
and  J.  Hanify  re  research;  conference 
with  D.  Evans  and  J.  Hanify  re 
conference 

05/14/91   XHM         .50  Travel  to  Court  of  Appeals  Library  to 

xerox  cases 

05/15/91    raiL        1.00   Conferences  with  D.  Evans  re 

dispositive  motion  research  and  remand 
issues;  conference  with  D.  Evans  and  J. 
Hanify  re  same;  reviewed  Sweeney 
D'Oench  research 

05/15/91    DLE        4.70   Conferences  with  J.  Hanify  and  K. 

Lucciola;  research  re:  stay  pending 
appeal  of  remand  order 

05/15/91    JDH         .80   Review  of  proposed  letter  to  Sweeney; 

telephcr.e  conference  wit-i  D. 

conference  with  W.  Meserve  re  special 
counsel  role 
05/16/91   DLE         .20  Conferences  with  K.  Lucciola 
05/16/91   YXL  6.30  Social  Law  Library  research  re  appeal 

remand  order;  United  States  District 
Court  research  re  Wobum  Five  Cent 
Savings  Bank  appeal  of  remand  order; 
reviewed  file  re  same;  reviewed 
Opposition  to  Appeal;  conference  with 
D.  Evans  re  same 
05/17/91   DLE        2.20  Conference  with  Court  Clerk; 

conferences  with  J.  Hanify;  draft 
latter  to  Axalrod  and  Held;  conference 
with  W.  Meserve;  travel  to  Federal  Court 


637 


Stats.T.er-  =f  Ac  =  : 


Cc  =  fed  Savi.-.gs  Bank/ RTC 
(Sweer.ey) 
May  31,  195  1 
Page    5 


Date    Ti-ekeeser   Hours  Pes: 


05/17/91    KML        6.90   Telephone  conference  with  P.  Gallagher 

re  evidentiary  hearing  with  Judge 
Harrington;  conferences  with  J.  Hanify 
and  D.  Evans  re  same;  reviewed  file  re 
removal;  conference  with  A.  Meigs  re 
copies  of  Middlesex  doclcets  (removal 
actions)  ;  reviewed  D'Oench  research  and 
relevant  cases;  reviewed  emotional 
distress  claims  under  FIRR£A; 
researched  consumer  fraud 
statutes/D'Oench  application;  drafted 
portion  of  dispositive  arguments  outline 

05/17/91   JDH        2.30  Telephone  conference  with  w.  Meserve, 

D.  Liberators 

re  removal  and  removal  issues; 
conference  with  P.  Gallagher  at  U.S. 
District  Court  r«  hearing  dates;  review 
of  letter  to  opposing  counsel;  office 
conference  with  D.  Evans  re  witnesses 
Section  1823 (•)  research 
Telephone  conference  with  Attorney 
General's  office;  conference  with 
J.  Hanify  and  K.  Lucciola 
Conference  with  0.  Evans  re  subpoenas 
to  be  prepared  and  courier  material  to 
be  reviewed  for  hearing 
Reviewed  interference  contractual 
relations  claims  under  FZRRZA;  research 
rs  sa-e 

Hanify 

05/21/91   MZB         .20  Trip  to  U.S.  Federal  District  Court 

clerk's  office  to  obtain  10  subpoena's 
to  be  used  at  upcoming  evidentiary 
hearing 

05/21/91    KML        2.80   Reviewed  cons;imer  fraud  claims  under 

FIRREA;  research  re  same;  reviewed 
relevant  cases;  researched 
Massachusetts  93A  standards 

05/21/91   JDH        1.80  Conference  with  D.  Evans  re  subpoenas; 

telephone  conference  with  w.  Meserve  re 
witness  issues;  memorandum  re  research 
issues  and  conference  with  K.  Lucciola 


05/18/91 
05/20/91 

KML 
DL£ 

.50 
.40 

05/20/91 

JDH 

.60 

05/20/91 

KML 

1.20 

?  . 
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Star.er.e.-.-  of  Accc^-t: 

Coafed  savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Page    6 

Date   Timekeeper  Hours  Description 

re  stay  and  recusal  motions 
05/22/91    OLE        2.50   Telephone  conferences  with  W.  Meserve; 

finalize  subpoena;  conference  with  M. 
Burnett;  telephone  conference  with  C. 
Cusack;  strategy;  conferences  with  J. 
Hanify  and  W.  Meserve;  letter  to  w. 
Meserve;  telephone  conference  with 
Middlesex  Clerk's  Office 
05/22/91    MZB         -30   Meeting  with  D.  Evans  re:  going  to  U.S. 

District  Court  to  obtain  certified 
copies  of  the  docket  and  notice  of 
removal ;  serving  of  subpoenas  on 
Middlesex  superior  court  personnel 
05/22/91    KML        2.20   Completed  draft  of  D'Oench,  Section 

1823(e)  dispositive  arguments 
05/22/91    JDH        1.60   Office  conference  with  D.  Evans; 

telephone  conference  with  E.  Sullivan 
re  witnesses  for  hearing  and  manner  of 
service;  review  of  Harrington  Order  on 
documents;  conference  with  K.  Lucciola 
re  research  points;  review  and  revision 
of  research  memorandum 
05/23/91    DLE        5.50   Telephone  conferences  with  W.  Meserve, 

E.  Sullivan  and  B.  Lee  re:  hearing  on 
removal;  subpoenas  and  related  issues; 
telephone  conference  with  P.  Gallagher 
re:  service  of  Court  Order;  preparation 
for  hearing;  conference  with  K.  Thornton 
C2/23/91    KHL         3.30   reviewed  draft  dispositive  Mercra.-.d'j::; 

.:--.;ara~rs  vit.".  2.  I'/ar.s  re  se*:::.;f 
argument;  searched  setoff  under  FIRREA; 
reviewed  FDIC  research  bank  and 
relevant  cases  re  same 
05/23/91    JDH         .40   Letter  to  D.  Liberatore 
05/23/91    MZB        3.70   Trip  to  U.S.  District  clerk's  office  to 

review  complete  pleadings  file  and 
obtain  certified  copies  of  docket  and 
notice  of  removal;  have  subpoenas 
served  today  prepared  by  clerk's 
office;  trip  to  Suvalle,  Jodrey  to 
deliver  subpoenas  for  purposes  of 
having  them  served;  meeting  with  D. 
Evans  re:  materials  obtained  from  court 
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Stater.er.t  of  Acccu.-.t 

Comfed  Savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Page   7 

Date   Timekeeper  ^siAXS.   Description 

and  process  server 
05/24/91    DLE        5.80   Conferences  with  W.  Meserve,  J.  Hanify, 

0.  McCarthy,  K.  Lucciola  and  C.  Cusack; 

prepare  exhibits  for  hearing; 

telephone  conferences  with  P. 

Gallagher;  M.  Edgerton  and  B.  Lee; 

witness  preparation 
05/24/91    KML        2.80   Meeting  with  W.  Meserve  and  D.  Evans  re 

preparation  for  evidentiary  hearing; 

reviewed  relevant  materials  re  same 
05/24/91   JDH        2.00  Conference  with  Meserve  and  Evans  re 

witness  preparation  for  Sweeney  hearing 
05/27/91    IRG        1.50   Research  appeal  and  Emergency  Motion 

for  Stay  and  applicable  standard 
05/27/91   lOIL        2.40  Reviewed  Sweeney  Complaint;  notes  re 

same 
05/28/91   DLE        3.50  Travel  to  Federal  Court  and  review 

original  records  with  expert  witness, 

telephone  conferences  with  C.  Cusack 

and  w.  Meserve;  prepare  exhibits; 

conference  with  J.  Hanify  and  K. 

Lucciola 
05/28/91   JDH        1.30   Preparation  for  hearing 
05/28/91   MZB        1.20   Preparation  of  telephone  log  for 

station  35  for  use  at  hearing  on 

Wednesday  May  29,  1991 
05/28/91    IRG         .70   Draft  memorandum  re:  standard  for 

application  for  stay  pending  appeal 
:;';3'?1    ■■O'.l        3.?:   to"  rederal  Oistrirt  Ccurt ;  -s  =  -..--z    ,:zT. 

D.  Evans  and  C.  Cusack  re 

re-examination  of  original  docket; 

document  preparation  re  hearing 
05/29/91   DLE        5.80  Preparation  for  and  appearance  at 

evidentiary  hearing  in  Federal  Court; 

conferences  with  W.  Meserve  and 

witnesses  and  strategy  conference 

thereafter  with  counsel 
05/29/91   IRC        1.50  Proof  memorandum  on  Motion  for  Stay  and 

criteria;  shepardiza  cases  in 

memorandum;  research  elements  for 

recusal  of  judge 
05/29/91   KML        7.40  Preparation  for  Evidentiary  Hearing; 

reviewed  files;  reviewed  relevant 
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Stater.er.t  cf  Acccun- 


CoTsfed  Savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Page    8 


Date    Timekeeper  Hours  Description 


05/29/91  JDH 

05/30/91  OLE 

05/30/91  IRG 

05/30/91  DJL 

05/30/91  AHM 

05/31/91  IRG 

05/31/91  DLE 

C5/31/91  YXL 


documents;  conferences  with  D.  Evans  re 
same;  prepared  exhibits;  conference 
with  D.  Evans  re  same;  attended 
Evidentiary  Hearing  at  Federal  District 
Court;  conference  with  J.  Hanify  and  w. 
Meserve  and  D.  Evans  re  same 
5.50   Preparation  for  and  appearance  at 

Sweeney  hearing  re  date  of  removal; 
conference  thereafter  with  Messrs. 
Evans  and  Meserve 
1.50  Telephone  conference  with  P.  Gallagher; 
review  opinion;  conference  with  J. 
Hanify  and  W.  Meserve;  draft  letter  to 
w.  Meserve 
1.50   Research  and  review  case  law  on  recusal 
of  judges;  draft  memo  re:  standard  and 
elements  necessary  for  recusal  of  judges 
.30  Office  conference  with  D.  Evans  re: 
Judge  Harrington  Order  and  fax  same 
with  cover  letter  to  D.  Liberatore 
.40  Travel  to  U.S.  District  Court  clerk's 

office  to  pick  up  document 
.20  Edit  memorandum  to  include  section  on 

recusal 
.80   Telephone  conference  with  L.  Lavin; 

review  correspondence;  conference  with 
J.  Hanify 
l.~Q   Revisions  to  dispositive  sur^rar-/  'ira't 
.7:   P.eviav  ct   Ccum  Crisr  ari  A:<a:.-  =  i 

ietrer  to  Attorney  General;  conference 
with  D.  Evans  re  additional  materials 
and  transcript  for  w.  Meserve 
preparation 


Total  Fees 


S   21,242.00 


Attorney 


Hours 


AMORY  H.  MEIGS 

BARBARA  VfEGENER  PFIRBMAN 

DANIEL  J.  LYNE 

DAVID  LEE  EVANS 


_Eaifi_ 


90 

55 

00 

3 

20 

155 

00 

1 

20 

185 

00 

47 

.00 

185 

00 

Amount 


49.50 

496.00 

222.00 

,695.00 
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Stareae.-.t  cf  Acccunt 

Coafed  Savings  Bank/RTC 
(Sweeney) 
May  31,  1991 
Pag*   9 

A^TOrr^Y . Hours Rate Amour^i; 

IRENE  R.  GOOD 
JOHN  D.  HANIFY 
KARA  M.  UJCCIOLA 
MICHAEL  Z.  BURNETT 

DISBURggMgNT  SUMMARY 

Pisburaements  X££^ 

Photocopying  In-House  33.25 

Photocopying  Outs id*  178.09 

D«liv*ri«s/F*d*ral  Express  130.60 

T*l*fax  75.00 

T*l*phon*  49.66 

Laxis  R*s*arch  1,504.75 

Trav*l/Par)cing  Exp*ns«s  19.00 

Misc.  854.50 


5 

40 

75 

00 

405 

00 

23 

80 

250 

00 

5,950 

00 

67 

10 

75 

00 

5,032 

50 

5 

60 

70 

00 

392 

00 

Totals  $    2,844.85 

Bill  Total  $   24,086.85 


All  bills  ar*  du*  vh*n  r*nd*r*d.   Int*r*st  aay  b«  charged 
on  all  outstanding  balances  at  1.5%  p*r  month. 
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Kan  I  FY  6:  King 

Coins  c  ■.Lon^i  at  Law 


June    30,     1991 


lOO    Fr  ASK  LIS    -TREET 

Boston    M  a^sac  h  ■  <  etts  oa,,o 

lOlTl  ^^3-o-t.iO 


Account  #:   4-12 
Bill  #:      5979 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallaca 

Asst.  Vice  President 

Re:    Sweeney;  Loar.  -  :  14724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Res:.  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  "Z/rERED 
for  the  period  ending  June  30,  ...-i 
including  the  following: 

Date    Timekeeper   Hours  :  ^—notion 

C6/C3/91    DLE        2.3C   ":_a  =  hone  conference  with  W.  Keser"/er 

:t".farence  with  J.  H2.-iify  ra:  uccc-irr 
-zirL'z:    prapara  cutlir.e  r'cr  cra^ 

•ir-;ument;  research  re:  Motion  to  Quash 

£-rroena 
06/03/91    KML  .30   T-.-9phone  conference  with  clerk  re 

:i.rington  transcript;  telephone 

rcr.ference  with  D.  McCarthy  re  trial 

-..-i.-.scripts 

"i-ised  Dispositive  Memorandum; 

aiiitional  cases  re  mootness/setoff 

.-^"■lewed 

Cr-plete  draft  of  memorandum  on  motion 

:cr  recusal 

3;-ference  with  W.  Meserve  in 

preparation  for  continued  hearing; 


06/03/91 

KML 

l.SO 

06/03/91 

IRG 

.70 

06/04/91 

DLE 

3.20 
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StareT.e-.t  of  Accc. 


Ccnfed  Savi.-.gs  Ba.-.k/RTC 
(Sweeney) 
June  30,  1591 
Page    2 


Cate    TiT'.ekeecer   Hours  Description 


06/04/91  DLZ 
06/04/91  AHM 
06/04/91    KML 


06/04/91  IRG 
06/04/91  JDH 
06/05/91    DLE 


06/05/91 

06/05/91 


IRG 

KML 


06/05/91    JDH 

06/07/91    DJL 
06/07/91    DLE 


60 


1.80 


.10 
6.40 


2.50 


30 


1.30 


Lucciola  re:  further 


conference  with  K. 

research 

Telephone  with  D.  Pearce;  conference 

with  K.  Thornton 

Travel  to  U.S.  District  Court  to  pick 

up  transcript 

Completed  dispositive  memorandum; 

conference  with  D.  Evans  re  28  U.S.C. 

Section  1447(c)  sua  sponte  judicial 

discretion;  reviewed  file  notes  re 

research;  reviewed  relevant  cases; 

Lexis  search  re  same;  Lexis  search  re 

update  RTC  Section  1441(a)  removal 

research;  reviewed  additional  cases  re 

same;  telephone  conference  with 

Middlesex  reporter,  Hiles  Fow)cles,  re 

trial  transcripts;  conference  with  J. 

Hanify  re  same 

Photocopy  cases  at  Social  Law  library; 

proof  and  revise  motion  for  recusal 

Office  conference  with  w.  Heserve  re 

witness  and  argument  preparation 

Preparation  for  and  appearance  at 

hearing  on  motion  remand  and  strategy 

conference  with  W.  Meserve;  conference 

with  K.  Lucciola  re:  legal  research 

Review  memorandum  on  recusal 

Lexis  update  re  RTC  removal  resear:.-. 

areas  ccr.-ir.ued;  ccr. f ere.-.ce  ^.ir.-.  D. 

I.a.-.s  re  same;  reviewed  Fifth  Circuit 

re  same;  reviewed  additional  prepared 

cases  and  exhibits  for  Sweeney  hearing; 

reviewed  May  14,  1991  hearing 

transcript;  attended  Sweeney  hearing  in 

U.S.  District  Court;  conference  with  w. 

Meserve,  0.  Evans  and  J.  Hanify  re  same 

Review  affidavit  and  attendance  at 

argument  before  U.S.  District  Court; 

conference  with  W.  Meserve  re  motion  to 

stay  thereafter 

Telephone  conference  with  D.  Liberatore 

re:  Harrington  Order 

Review  opinion  re:  Motion  to  Remand; 
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St3-5-e-.z  cf  A  =  =  ;^.-.- 


Ccr.fed  Savir.gs  3an)c/RTC 
(S'-ee.-.ey) 
June  30,  1991 
Page    3 


Date    Tir.ekeerse^-   Hours  ^es; 


06/10/91 
06/10/91 

AHM 
JDH 

06/11/91 

DLE 

06/11/91 

KML 

06/11/91 

JDH 

conference  with  J.  Hanify  re: 
strategies  in  light  of  opinion; 
telephone  conference  with  W.  Meser-ze; 
conference  call  with  D.  Liberators  of 
RTC 
06/07/91    KML         .90   Conference  with  J.  Hanify  and  D.  Evans 

re  Judge  Harrington's  Opinion;  reviewed 
Order;  telephone  conference  with  D. 
Lyne,  D.  Evans,  J.  Hanify  and  D. 
Libertore 
1.00   Locate  and  organize  trial  transcripts 
.40   Conference  with  D.  Evans  re  structure 
cf  dispositive  motion  and  dead  judge 

.80   Conference  with  J.  Hanify  and  K. 

Lucciola  re:  preparation  of  dispositive 
-c-ion 
1.00   Conference  with  J.  Hanify  and  D.  Evans 
r=  strategies  re  dispositive  motion  and 
r3-3vant  research  areas 
.SO   C^r.iarence  with  D.  Evans  and  K. 

L_;ciola  re  outline  of  dispositive 
.-.CI ion  and  arguments  for  research  and 
■.ri-ing 

06/12/91    DLE        6. SO   3=rin  drafting  summary  judgment 

.-.=-crandum;  legal  research  re: 
--•rzaction  of  subsidiaries  under 
"ir~.ZA;  conference  with  K.  L-iccicla 

Oe.'i:'=l    ZZH  .~Z       "i-  -.ev  cf  K.  Lucci::l2  dr^ft  r  f 

-s-  --.ar.z:    telephone  conference 

re  RTC  clearance  of  statement 
•.-=  axpungement  of  opinion 

06/12/91   KML        1.60   Crr.farence  with  D.  Evans  re  dispositive 

-CI ion  arguments/Rule  63  proposed 
3r.3-dment  research;  reviewed 
a-  =  -.dments;  telephone  calls  to  United 
Sii-as  District  Court,  United  States 
5  :rreme  Court  and  Office  Administration 
Cc'ir-cs  re  same;  reviewed  Moore's  re  sane 

06/13/91   DLE        7.90   r^r.-inue  drafting  memorandum  in  supporr 

-:  ;!otion  for  Summary  Judgment;  legal 
research  r«:  Rules  56,  58  and  63; 
crr.ference  with  J.  Hanify;  review 
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Sta-er.er.t  cf  A:  =  c-r,- 

Cssfed  Savi.-.gs  Bank/RTC 
(Sweeney) 
June  30,  1S91 
Page    4 

Date    Timekeeper   Hours  Descriction 

correspondence 

06/14/91    DLE        6.30  Continue  preparation  of  sumnary 

judgBent  memorandum;  conference  with  J. 
Hanify 

06/14/91   JDH         .40  Telephone  conference  with  P.  Gallagher; 

review  of  Axelrod  letter 

06/18/91    DLZ         .30   Conference  with  J.  Hanify  re: 

interlocutory  appeal  and  issues  going 
forward;  review  scheduling  order 

06/18/91    JDH        1.40   Review  of  pretrial  order;  notion  for 

certification  of  appeal  to  Court  of 
Appeals;  telephone  conference  with  w. 
Meserve;  review  and  revision  of 
opposition 

06/18/91    AHM         .70   Travel  to  Lawyer's  Weekly  to  pick  up 

copy  of  opinion 

06/19/91    DLE         .80  Conference  with  K.  Thornton;  revisions 

to  summary  judgment  memorandum;  review 
recent  case  re:  removal 

06/19/91   KML        1.40  Telephone  conference  re 

status  of  Proof  of  Claim;  conference 
with  J.  Hanify  re  same;  conference  with 
D.  Evans  and  J.  Hanify  re  case 
status/remand  decision;  conference  with 
A.  Meigs  re  Collings  decision;  review 
pleadings  re  same 

06/19/91   JDH        1.40  Review  of  related  removal  case  decided 

by  Collings,  Magistrate;  letter  to  D. 
liberatore;  review  of  ze^icri-ca  f.'.s:: 
;-.  Zz'.'.Lr.zz   decision  rs  re^sa.-.s  an- 
transmit  to  Meserve 

06/19/91   AHM        1.20  Travel  to  Federal  Court  to  xerox 

pleadings  and  docket 

06/20/91    DLZ        1.20  Revisions  to  memorandum 

06/20/91   JDH         .90  Material  to  Peabody  &  Arnold  on  Sweeney 

for  related  RTC  case;  letter  to 
Fernandez;  telephone  conference  with 
Fernandez 

06/24/91   DLE        2.20  Review  and  revise  summary  judgment 

memorandum 

06/24/91   IQfL         .80  Reviewed  cases  re  emotional 

distress/ intentional  interference  under 
FIRREA;  reviewed  Holder  in  due  course 
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Con  fed  Sav.r.q 
(Swee.-.ey) 
June  30,  199  1 
Page    5 

3  Bank/RT 

E3te    1. 

ir.ekeeppr 

06/25/91 

DLE 

05/25/91 

KML 

06/26/91 

DLE 

06/26/91 

KML 

06/27/91 

JDH 

06/28/91 

DLE 

doctrine 
1.40   Calls  to  P.  Gallagher;  conference  with 

J.  Hanify  and  revisions  to  summary 

judgment  papers 
.20   Conference  with  D.  Evans,  J.  Hanify  re 

Sweeney  status 
2.90   Revisions  and  additions  to  summary 

judgment  memorandum 
.20   Conference  with  D.  Evans,  J.  Hanify  re 

response  trial  order 
.40   Conference  with  D.  Evans  re  subsidiary 

vs.  sister  corp.  issue  and  framework  of 

Sweeney  dispositive  motion 
1.50   Revisions  to  summary  judgment  memo; 

brief  conference  with  J.  Hanify 


Total  T==s 


$   12,536.00 


Attorney 


Hours 


_EaSfi_ 


Amount 


AMORY  H.  MEIGS 
DANIEL  J.  LYKE 
DAVID  LEE  EVANS 
IRENE  R.  GOOD 
JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 


3 

30 

55 

00 

181 

50 

30 

185 

00 

55 

50 

42 

90 

185 

00 

7 

936 

50 

1 

40 

75 

00 

105 

00 

10 

70 

250 

00 

2 

675 

00 

21 

10 

75 

00 

1 

532 

50 

:i2ii£i 


Disburser.ents 

Photocopying  In-House 

Photocopying  Outside 

Telefax 

Telephone 

Lexis  Research 

Outside  Counsel/Accountant 

Transcript  Fee 

Cusack  &  McCarthy  Examiner3 

Totals 


7.50 

24.79 

52.50 

18.18 

1,269.37 

9,368.50 

136.00 

900.00 

$   11,776.84 
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Camfed  Savings  Ba.-.k/RTC 
(Sweeney) 
June  30,  1991 
Page    6 


Bill  Total  $   24,312.84 

All  bills  are  due  vhan  rendered.   Interest  aay  be  charged 
on  all  outstanding  balances  at  l.S%  per  month. 
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:zi  \c-z6Z-i 


Resolution  Tr-ast  Corporation 
c/o  Hanify  t  King 
100  Franklin  Street 
Boston,  Massachusetts   02110 


TO  Ropes  a  Gray  or 


FOR  PROFESSIONAL  SERVICES  rendered 
between  May  17,  1991  and  May  31,  1991  in 
representing  the  Corporation  in  certain 
aspects  of  an  action  brought  by 
Rhetta  B.  Sweeney.  Individually  and  as 
Trustee  of  Maole  Leaf  Realtv  Trust  and 
of  the  Canadian  Realty  Tr-jst.  e.  al.  v. 
Resolution  Trust  Corporation,  er  al. 
(U.S.  District  Court  for  the  Oisrrict 
of  Massachusetts  Civil  Action 
No.  91-10098-H) ,  including  par- icipating 
in  telephone  calls  and  discussions  with 
lawyers  at  Hanify  &  King;  revie-vmg  the 
files  and  pleadings  relating  -.z    the 
case;  interviewing  potenrial  -i-r.esses 
at  the  Middlesex  Superior  Cc.r-  Clerk's 
office;  attending  meetings :  -ri-aring 
witnesses  for  trial;  parriciri-i.-.g  in  an 
evidentiary  hearing  in  the  C .  _' .  district 
Court  for  the  District  of  Maszi rr.usetts 
to  determine  when  the  acricr.   1=  removed 
from  the  Middlesex  Superior  ri.rt  to  the 
U.S.  District  Court,  toge-r.er   .t.^ 
telephone  calls  and  corrasp:- . i- za  in 
connection  wirh  the  foreqc..--     .  .  .  . 


cisbcrse.hemt: 


Telex  and  Telecopy 
Charges   .... 


TOTAL 


6-00 
S9, 368.50 


Peaerai 

laentificition  Nu"ie' 
0422334^; 
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Hanify  (5c  King 

Counsellors  at  L.w 


July   31,    1991 


100  Fbanklis  Stheit 
Boston    M assacm vsetts  o2i;c 

<  017  )  423  •  0400 


Account  #: 
Bill  #: 


4-12 
6201 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  July  31,  1991 
including  the  following: 

Date   Timekeeper  HSUCS  Pgggrtptjpn 


CLE 


07/08/91    JDH 


07/08/91    OLE 


07/15/91    JDH 
07/17/91    JDH 

07/24/91    KML 


1.30 


,20 


.10 
.20 


.20 


Telechcne  call  to  P.  Gallacher 

F-r^.-.ar  research  re:  —^-cS  5c  a.-.d  6;.- 

revisions  to  oemorandua;  call  to  Court 

Clerk;  revisions  to  nemorandus  of  law 

re:  entry  of  judgment  on  jury  verdict 

Review  of  0.  Evans'  draft  of 

dispositive  memorandum  and  conference 

with  K.  Lucciola  re  necessity  of  motion 

to  renew  case  under  statute 

Conference  with  J.  Hanify  re:  status  of 

matter  and  communications  with  clerk's 

office 

Status  report  for  RTC 

Telephone  conference  with  D.  Liberatore 

re  billing 

Litigation  status  update/memorandum 
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Stateaent  of  Account 


Cosfed  savings  Bank/RTC 
(Sweeney) 
July  31,  1991 
Page    2 


Date   T^^M'^teeoer  ^SHH   Description 
07/25/91    KML 


07/25/91 
07/26/91 

07/29/91 

07/30/91 


AHM 

KML 


KML 
KKL 


.20  Talcphona  conf«r«nc*  with  N.  Fow)0.*s  r« 

Swa«ney  transcripts 
.50  Locat*  and  xerox  Svean«y  Exhibit  69 
.30  Telephone  conferences  with  N.  Fov)cles 

re  Sweeney  testiaony 
.20  Conference  with  K.   Chiacchieri  re 

collateral  property 
.20  Telephone  conference  with  N.  Fow)cles  re 

testisony 


Total  Fees 


1,546.00 


Attorney 


Hours 


Rati 


_&Baun& 


AMORY  H.  KEIGS 
DAVID  LEE  EVANS 
JOHN  D.  HANIFY 
KARA  K.  LDCCZOLA 


.50 

55.00 

27.50 

5.60 

185.00 

1,036.00 

1.60 

250.00 

400.00 

1.10 

75.00 

82.50 

Diaburseaents 


DISBPRSEMENT  SUMMARY 


Deliveries/Federal  Express 

Telephone 

lexis  Research 

Totals 


Bill  Total 


Total 


15.00 

52.42 

i,ic5.:t 

$ 

1,172.69 

$ 

2,718.69 

All  bills  are  due  when  rendered.   Interest  nay  be  charged 
on  all  outstanding  balances  at  1.5%  per  aonth. 
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Han  I  FY  S:  King 

Counsellors  at  Law 


lOO  Fhavklin  Street 
Boston,  M assach ls etts  oai 

(SIT)  «a3  -o-ioo 


August    31,    1991 


Account  #:   4-12 
Bill  #:      6516 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  4  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  August  31,  1991 
including  the  following: 

Date   Timekeeper  Hours  Description 

.20   reviewed  ccllaterai  update: 

Sweeney  testimony; 
.20  telephone  conference  with  N.  Fowkles  re 

transcripts ; 
.20  telephone  conference  with  N.  Fowlkes  re 

testimony; 
.20  telephone  conference  re 

status  of  proof  of  claim; 
.60  telephone  conference  with  N.  Fowlkes  re 

testimony;  document/file  search  re  same; 
,50  conference  with  J.  Hanify  and  K. 

Lucciola  re:  preparation  of  opposition 

to  motion  to  withdraw;  review  motion 

and  correspondence; 
1.00  telephone  conference  with  N.  Fowkles  re 


C3/01,'91 

KKL 

08/06/91 

KML 

08/09/91 

KML 

08/23/91 

KKL 

08/26/91 

KML 

08/27/91 

OLE 

08/27/91 

KML 
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Stateae.-.t.  of  Ace 


Comfed  Savings  Bank/RTC 
(Sweeney) 
August  31,  1991 
Page    2 


Date    Timekeeper   Hour?  Description 


08/28/91  KML 

08/29/91  KML 

08/29/91  M2B 

08/30/91  OLE 

08/30/91  KML 


r* 


trial  testimony;  r«vi«ved  files  ra 

saae;  reviewed  current  testimony 

transcripts;  conference  with  J.  Hanify 

re  same ; 
.20  telephone  conference 

■tatua  of  proof  of  claim : 
1.50   telephone  conference  with  N.  Fowkles  re 

trial  testimony;  conference  with  M. 

Burnett  re  same;  reviewed  federal  and 

local  rules  of  procedure;  drafted 

limited  opposition  to  Notion  to  Withdraw; 
.80  trip  to  Middlesex  Superior  Court  to 

pick  up  transcripts  from  court  reporter 

Fowlkes ; 
. SO  revise  limited  opposition  to  Motion  to 

Withdraw;  conference  with  K.  Lucciola; 
.20  revised  Limited  Opposition  to  Motion  to 

Withdraw. 


Total  Fees 


578.50 


Attomev 


Hours 


Rate 


Amount 


DAVID  LEE  EVANS 
KARA  M.  LUCCIOLA 
MICHAEL  Z.  BURNETT 


1.00 

185.00 

185.00 

4.50 

75.00 

337.50 

.80 

70. CO 

56.00 

PIS BURS gMENT  SUMMARY 


Disburseaents 


Photocopying  In-House/Postage 
Court  Reporters/ Stenographers 
Ropes  t   Grey 


Total 

1.35 
3,562.00 
5,348.66 


Totals 


8,912.01 
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Star,er.er.t  ct   Acc=ur.: 


Csmfed  Savings  Bank/RTC 
(Sweeney) 
August  3  1,  1991 
Page    3 


Bill  Total  $    9,490.51 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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8CST0N 


Resolution  Trust   Corporation 
c/o  Hanify   *   King 
100   FranKlin  Street 
Boston     Massachusetts      02110 


TO  Ropes  a  G«ay   or 


FOR  PROFESSIONAL  SERVICES  rendered 
between  June  1,  1991  and  June  30,  1991  in 
representing  the  Corporation  in  certain 
aspects  of  an  action  brought  by  Rhei;l;a  Bi 
gweenev.  individually  and  as  Trustee  of  Made 
Ifi^f   Realty  Trust  and  of  the  Canadian  Realty 
TrJg*.  ■^  *^-  '^-    P-gao^u^i°"  Trust 
«;grT"^g^°"-  •^  »^-  (°-S-  District  court  Cor 
the  District  of  Massachusetts,  Civil  Action 
No.  91-10098-H) ,  including  preparing  for  and 
participating  in  a  hearing  in  the  U.S. 
District  Court  for  the  District  of 
Massachusetts  to  determine  whether  or  not  the 
action  had  been  properly  removed  from  the 
Middlesex  Superior  Court  to  the  U.S.  District 
Court;  reviewing  the  Court's  Order  denying 
the  Plaintiffs'  motion  to  remand  the  matter 
to  the  State  Co\irt;  and  drafting  and  filing 
an  opposition  to  the  Plaintiff's  motion  for 
endorsement  of  order  to  permit  application 
for  interlocutory  appellate  review,  together 
with  miscellzmeoua  telephone  calls  and 
correspondence  in  connection  with 
the  foregoing  


55,206.25 


tlllZL-X'S] 


Telex  and  Telecopy  .  . 
Photocopy  Charges  .  . 
Delivery  and  Postage 

Charge*   

Service  of  Process  .  , 
Automated  Document 

Preparation  Charges 

Total  Disbursements 


S    29. 

,25 

23. 

.20 

14. 

.56 

71, 

.00 

4 

.40 

S142 

.41 

TOTAL 

•^^2.41 


Fvotrai 
Wtniiliciao''  Numo«f 
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Han  I  FY  6c  King 

Counsellors  at  Lm>- 


S-,-C-Es-  ir  »CC:.~ 


lOO  Fb  ANKLis  Strut 
Boston    M assach lsetts  oai 

(017)   «a3-0400 


September  30,  1991 


Account  f:   4-12 
Bill  «:     6766 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  September  13,  1991 
including  the  following: 

pate   Tipgkeep^r  Hours  Description 

09/04/91   JDH         ,60   redraft  of  response  to  Axelrod's  motion 

to  withdraw; 

:?  :5/9'-    -Oil  .-0   crr.ferer.ce  wi-t.^  «.  Hv.— .?-"  ra  -.r-.il 

transcripts;  telephone  conference  with 
N.  Fowkles  re  remaining  trial 
transcripts;  telephone  conference  with 
K.  Wallace  re  current  status  of  loan 
principal  balance/ outstanding  interest; 
review  conditional  assent  to  withdrawal 
re  loan  figures; 

09/05/91   MZB         .30  telephone  conversation  with  N.  Fowkles 

of  Middlesex  Superior  Court  re: 
need  of  additional  pages  of  R. 
Sweeney's  deposition;  letter  to  N. 
Fowkles  enclosing  same; 

09/06/91   KML         .40   conferences  with  M.  Burnett  re 
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Starer.e.-.-  of  Acrcunt 


CoDfed  Savings  Bank/RTC 
(Sweeney) 

September  30,  1991 
page   2 


Date   Timekeeper  Hour?  Description 


09/06/91    MZB 


09/06/91  JDH 
09/10/91  KML 
09/13/91    MZB 


2.50 


,40 


.80 


,50 


organization  of  trial  testimony; 
meeting  with  K.  Lucciola  re:  reviewing 
all  volumes  of  Sweeney  transcript  and 
putting  thea  In  order  along  with  these 
supplied  by  court  reporter;  memo  to  K. 
Lucciola  re:  transcripts  and  those 
missing  that  need  to  be  ordered; 
review  and  revisions  to  response  to 
motion  to  withdraw  and  service; 
reviewed  trial  transcripts  re  missing 
trial  testimony;  drafted  notes  re  same; 
review  of  Sweeney  trial  transcripts  to 
determine  what  portions  of  the  trial 
testimony  we  are  still  missing. 


Total  Fees 


$ 


638.50 


Attorney 


JIfiUCa. 


Rfltt 


Amount 


JOHN  D.  HANIFY 
KAKA  M.  LUCCIOLA 
MICHAEL  2.  BUlWrTT 


1.00 

250.00 

250.00 

2.10 

75.00 

157.50 

3.30 

70.00 

231.00 

Bill  T=tal 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Hanify  &  King 

r'norzssjoit^L  cohpokation 

Counsellors  at  Law 


ST»TC-C«-'^  O'  . 


lOO  Fra-WKLIn  Strict 

Boston.  Massachusetts  02.10 

(oiT)  «a3-o«oo 


September  30,  1991 


Account  # ; 
Bill  #: 


4-12 
6766 


Coofed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  H.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Loan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  September  30,  1991 
including  the  following: 

Date   Timekeeper  Hours  Description 


C 9/ 15/91  MZ3 

09/17/91  JDH 

09/17/91  MZB 

09/19/91  JDH 


4. CO   review  of  trial  transcripts  to 
ietamr.e  wr.at  testiicny  we  ara 
missing;  telephone  conversation  with 
N.  Fowkles  re:  missing  volumes  of 
Sweeney  trial  transcript;  attempt  to 
locate  transcript  of  February  27,  1991; 
.20  telephone  conference  with  P.  Gallagher 
re  status  of  case  and  allowance  of 
Axelrod's  motion; 

1.80   reviewing  all  trial  transcripts  to 

determine  what  testimony  is  missing; 
meeting  with  K.  Lucciola  about  missing 
documents;  telephone  conversation  with 
N.  Fowkles  r«:  transcripts; 

3.50   review  transcripts  received  and  order 
same  chronologically;  review  volumes 
for  references  needed  for  post  trial 
motions; 
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statement  of  Ac 


Comfed  Savings  Bank/RTC 
(Sweeney) 

September  30,  1991 
Page    2 


Date    TilPSKg^P^r  OsiiLS.   Description 


09/20/91  MZB 

09/20/91  KML 

09/23/91  KML 

09/26/91  KML 

09/27/91  KML 

09/30/91  KML 


1.20   trip  to  Middlesex  Superior  Court  to 

pick  up  the  remaining  trial  transcripts 

from  the  February/March,  1990  trial; 
.40   telephone  conference  with  N.  Fowkles 

re:   remainder  of  trial  tastimony; 

conference  with  J.  Hanify  r«:  same; 
1.20   reviewed  Chapter  93A  exemptions  re 

applicability  to  FDIC/RTC  actions; 

reviewed  cases  re  saa«; 
2.90   research  re  Chapter  93A  •xamptions; 

reviewed  Massachusetts  Practice, 

Massachusetts  Digest  and  relevant  cases 

re  same ; 
3.80   reviewed  Chapter  93A  and  relevant  cases 

re  applicability  of  RTC  action; 

reviewed  consumer  protection  decisions 

re  same ; 
1.20   reviewed  consumer  protection  decisions 

re:   exemptions. 


Total   Fees 


2,127.50 


AXtQm^y 


Hours 


Rat* 


Amount 
925.00 


JOHN  D. 

:ojt\  M. 


HANIFY 

LUCCICIA 


3.70 
S.5C 


250.00 

75.00 


DISBLT^SEMTNT  SUMMARY 


Disbursements 


Photocopying  In-Hou8« 

Deliveries/Federal  Express 

Telefax 

Court  Reporters/Stenographers 

Telephone 

Postage 

Totals 


Total 

4.50 
28.90 

2.00 
20.00 

1.34 
.66 


57.40 


Bill  Total 


2,184.90 


All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Han  I  FY  &  King 

COCNSELI-ORS  AT  Lav.- 


s-»rc-ts-  3«-  »cc:..~- 


100  Fhasklin  Stbeet 
Boston    Massachusetts  o2uo 

(017)  03-0400 


October  31,  1991 


Account  #:   4-12 
Bill  I:      6942 


Comfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Ixsan  #  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  October  31,  1991 
including  the  following: 

Da^g   TJ.yekeeper  Hour?  Description 


10/C3/9: 


10/10/91 


KXL 


KML 


.20 


3.70 


10/11/91  JDH 

10/16/91  KML 

10/18/91  KML 

10/18/91  JDH 


,20 
,30 


,20 


,80 


Lateral  staf. 


Drafted  liti=rati=n, 

Liixxs   searcn  re:   C.  93A  dec:.sians  and 
exemptions;  reviewed  relevant  cases  and 
shepardized;  telephone  conference  with 
Suffolk  Superior  Clerk  re:   Berezny 
docket/disposition  of  C.  93A  pleadings 
Drafted  portion  of  C.  93A  Memorandum 
re:   effect  of  exemption  upon  FIRREA 
Review  of  Weld  motion 
Telephone  conference 
re:   proof  of  claim  status 
Conference  with  J.  Hanify  re: 
opposition  to  Weld's  withdrawal 
Draft  opposition  to  Weld  withdrawal  and 
telephone  conference  with  Weld  re 
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Ct    Ac; 


Comfed  Savi: 
(Sweer.ey) 
October  31, 
Page    2 

-.gs  Bar.k/RTC 
1991 

pate 

Tiraekeeoer 

10/21/91 

JDH 

10/21/91 

KML 

10/30/91 

LJH 

10/31/91 

KML 

status  of  new  counsel 
20   Revisions  to  Opposition  to  Weld's 

withdrawal 
,30   Reviawed  opposition  to  Weld's 

withdrawal;  conference  with  J.  Hanify 

re:   sane 
,70   Telephone  call  to  Lawyer's  Weekly  to 

obtain  related  published  opinion; 

retrieve  same  from  L.  W.  offices 
,20  Telephone  conference 

claims  status 


Total  Fees 


1,155.00 


AttgCPey 


Hours 


Raf 


Amount 


JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 
LORI  J.  HIKES 


1.20 

250.00 

300.00 

10.70 

75.00 

802.50 

.70 

75.00 

52.50 

Disbursements 


DISBCRSEMENT  SUMMARY 


Total 


Photcccpying  In-House 
~^.ct:cccylnc  Outside 
-.■>.fa:<'" 
Telephone 


Totals 


3.00 

i:.96 


5.10 
25.06 


Bill  Total 


1,180.06 


All  bills  ar*  due  whan  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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Kan  I  FY  >f<  King 

Co'.-nsel:.ors  at  Law 


j-»-t-f«-  ;'  .c: 


100    FiIanKL;^    STRtlT 

Boston    •*^*»»»ch  vstTTs  oa:i3 
191?)  •aa -o^oo 


December  31,  1991 


Account  #:   4-12 
Bill  #:      7433 


CoDfed  Savings  Bank/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 


Re: 


Sweeney;  Loan  *  314724;  24  Meyer  Lane,  Haailton, 
MA;  776  Bay  Road,  Hamilton,  MA 


FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  December  31,  1991 
including  the  following: 

CA^       Timekeeper     Es^iSSi  Description 


,40 


11/01/91 

KML 

11/04/51 

JCH 

11/04/91 

KML 

11/07/91 

JDH 

11/13/91 

•  KKL 

12/09/91 

XML 

12/15/91 

KML 

telephone  conferences  re: 

litigation 
.;c   teispr.cne  ccr.fenr.ca  rt 

pr=ca::ural  status  oi   federal  case; 

remaining  issues  to  be  resolved  and 

processing  of  administrative  claim 
.60  drafted  letter  re: 

District  Court  orders;  document  search 
.30  conference  with  K.  Lucciola  re  response 

to  Judge  Harrington's  clerk  on  post 

trial  motions 
.30  telephone  conference  with 

Peter  Gallagher  re:   dispositive  motions 
1.80   FIRREA  update  re  emotional  distress 

claims 
1.20   research  re  M.6.L. ,  c.  93 A  exemptions 
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Stateaent  of  Account 


Comfed  Savings  Bank/RTC 
(Sweeney) 

December  31,  1991 
Page   2 


Date  Timekeeper 

12/16/91  KML 

12/16/91  JOH 

12/17/91  KML 


12/18/91  KML 

12/18/91  LJH 

12/27/91  JDH 

12/30/91  JDH 


H<?MrS  Description 

4.80  Lexis  research  re  M.S.L. ,  C.  93A 

exemptions;  Lexis  research  re  update 
D'Oench,  Section  1823(e)  on  FZRR£A 
decisions;  reviewed  cases  re  same 
.30  conference  with  K.  Lucciola  re  final 
preparation  of  motion  on  93A  count 

5.3  0  completed  update  research  re  O'Oench, 
Section  1823(e)  and  FIRREA;  reviewed 
draft  motion  for  entry  of  special 
verdict/9 3 A  dismissal;  cite  checked 
same;  reviewed  Sweeney  verified 
complaint  re  complaint  references  in 
Resolution  Trust  Corporation's 
dispositive  memorandum 

3.80   completed  draft  memorandum  in  support 
of  entry  of  special  verdict;  dismissal 
93A;  revised  same 
.40  review  and  compare  Peter  and  Coakley 
file  with  production  documents 

1.60  preliminary  review  and  revisions  to 

first  half  of  Memorandum  in  Support  of 
Dismissal 

1.60   further  revisions  and  drafting  of 
memorandum  in  support  of  summary 
judgment 


Total  Fees 


,420.00 


i^iS. 


Rate 


Amount 


JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 
LORZ  J.  HIKES 


4.10 

250.00 

1,025.00 

18.20 

75.00 

1,365.00 

.40 

75.00 

30.00 

Bill  Total 


2,420.00 
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Stateaent  of  Account 

Comfed  Savings  Bank/RTC 
(Sweeney) 

December  31,  1991 
Page    3 

All  bills  are  due  when  rendered.   Interest  may  be  charged 
on  all  outstanding  balances  at  1.5%  per  »onth. 


'■•47- 
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Hanify  6c  King 

Counsellors  at  Law 


100  Fwavklin  Stucct 
Boston   Massach '.iktts  oauo 

(9l»|  «33-0«0O 


January  31,  1992 


Account  •:   4-12 
Bill  •:     7667 


CoBfad  Savings  Bank/RTC 
44  Middle  Straat 
Lovall,  MA   01853 

Attention:  Kevin  M.  Wallace 

Asst.  Vice  President 

Re:    Sweeney;  Loan  •  314734;  24  Meyer  Lane,  Haailton, 
MA;  776  Bay  Road,  Haailton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  January  31,  1992 
including  the  following: 

Cfllfi   Timekeeper  ^siAZS.   Description 

01/02/92   KUl.  6.90   reviewed  meaorandua  In  sucpon  cJ 

suraar-/  judcser.t;  raviewed  c.  '?"?.  :2--ss 
re  single  aaaages;  reviewed  coapiaint; 
reviewed  specific  perfomance  claia; 
reviewed  recent  D'Oench  and  Section 
1823(e)  decisions 

01/03/92   OLE         .30  conference  with  K.  Lueeiola  re:  motion 

for  suaaary  judgaent 

01/03/92   XML        6.80  Lexis  search  re  application  of  D'Oench 

Doctrine  on  appeal;  reviewed  cases; 
reviewed  Massachusetts  Digest  and  cases 
re  specific  perforaance;  reviewed 
Coaplalnt  re  non-0'Oeneh  arguments; 
reviewed  c.  93A  cases  re  application  of 
single  daaages;  reviewed  draft 
Meaorandua  in  Support  of  Suaaary 


665 


statement  of  Account 


Comfed  Savings  Bank/RTC 
(Sweeney) 
January  31,  1992 
Page    2 


X2a^   Timekeeper  Jisaxs.   Description 


01/04/92    KML 


01/06/92 
01/06/92 


OLE 

KML 


1.20 


2.80 
6.30 


01/07/92    OLE 
01/07/92    KML 


01/07/92    JDH 

01/08/92    DLE 
01/08/92    KML 


01/08/92    JDH 


Judgment;  conferences  with  D.  Evans,  J. 
Hanify  re  saaa;  revised  Memorandum; 
conference  with  M.  Burnett  re  Sweeney 
trial  transcripts 

drafted  revisions  to  Summary  Judgment 
Memorandum 

revisions  to  sufflmary  judgment  memorandum 
drafted  RTC's  Motion  for  Summary 
Judgment  on  Counts  II  and  VI I I  of 
Plaintiffs'  Complaint;  drafted  RTC's 
Motion  for  Entry  of  Special  Verdict  or, 
in  Alternative,  for  Summary  Judgment; 
drafted  Statement  of  Uncontroverted 
Material  Facts  Pursuant  to  L.R.  56.1; 
drafted  Motion  for  Leave  to  File 
Memorandum  in  Excess  of  Twenty  Pages; 
revised  Memorandum  in  Support  of 
Summary  Judgment;  conferences  with  D. 
Evans,  and  J.  Hanify  re  same;  telephone 
conference  with  T.  Henderson  re  ComFed 
update  on  Sweeney  loan 
conference  with  K.  Lucciola  and 
revisions  to  summary  judgment  papers 

6.80   telephone  conference  with  T.  Henderson 
re  update  on  ComFcd  loan;  telephone 
conference  with  J.  Harrison's 
secretary.  Sue  Surette,  re  affidavit; 
drafted  affidavit  of  J.  Harrison; 
ra-.-ised  ictic-.s  for  s--i^ary  ^u^.—er.- 
and  memorandum  in  support;  conferences 
with  D.  Evans  and  J.  Hanify  re  same 

1.60   review  and  revisions  to  Draft  #2  of 
Memorandum  in  Support  of  Summary 
Judgment 

conference  with  K.  Lucciola;  revisions 
to  summary  judgment  papers 
completed  motions  and  memorandum  in 
support  of  Entry  of  Special  Verdict  and 
Summary  Judgment;  autoclted  supporting 
memorandum;  drafted  letter  to  P. 
Gallagher 

conference  with  K.  Lucciola  re  footnote 
references  to  Rule  59  and  final 


1.90 


2.80 


6.20 


30 
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State=e-t  cf  Accc-r.: 


Comfed  Savings  Ban)c/RTC 

(Sweeney) 
January  31, 
Page   3 

1992 

DiXn 

Tia«He?p«r 

01/09/92 

KML 

01/10/92 
01/12/92 

KML 
KML 

01/13/92 

JDH 

01/13/92 

XML 

01/15/92 

JDH 

tlSt^Cl  Description 


01/15/92  KML 

01/16/92  KML 

01/22/92  KML 

01/30/92  KML 


--/  --/  J* 


.90 


.30 
.90 


,80 


,20 


,30 


.70 


.20 


,50 


revisions  for  filing 

prepared  documents  for  sumnary  judgment 

filing 

Pacer  review  re  bankruptcy  filings 

drafted  litigation  status  report; 

reviewed  file  re  same 

review  of  Sweeney  responses  to  Summary 

Judgment  (3  binders)  and  Motion  to 

Suspend  Pretrial  Order 

conference  with  J.  Hanify  re  motion  to 

avoid  pre-trial  order;  reviewed  same 

telephone  conference  with  C.  Weld  re 

hearing  on  Motion  to  Withdraw  and 

dispositive  motion  filed  by  RTC; 

conference  with  K.  Lucciola  re  denial 

of  administrative  claim 

telephone  conference 

re  proof  of  claim;  conference 
with  J.  Hanify  r«  same 
telephone  conference  re 

proof  of  claim;  conference  with  J. 
Hanify  re  same;  telephone  conference 
with  T.  Henderson  re  RTC 
affidavit/litigation  status 
conference  with  J.  Hanify  re  litigation 
status 

prepared  litigation  update  status 
report;  reviewed  file  re  same 
rav'.sed  liticaticr.  ucd'ate  s-2"--s  r«^  =  r: 
s-5r.  idta  Wcrjcsr.eei  a.-.-  i-i^e.  Aepcr^ 


Total  Fees 


5,586.00 


Attorney 


■Hguri 


DAVID  LEE  EVANS 
JOHN  D.  HAKXFY 
KARA  N.  UJCCXOLA 


gate 


Amount 


7.80 

180 

00 

1,404.00 

3.20 

200 

00 

640.00 

38.50 

92 

00 

3,542.00 

DTSBtntSEMEMT  SUMMARY 


Disbureenente 
Photocopying  In-House 


Total 
30.30 
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statement  of  Account 

Comfed  Savings  Bank/RTC 
(Sweeney) 
January  31,  1992 
Page    4 

DTSBTOSEMTNT  SUMMARY 

pt^bursements  Tgtal 

Deliveries/Federal  Express 

Telefax 

T«l«phon« 

L«xls  Research 

Trav«l/Par)cing  Expanses 

Totals  S      798.37 


Bill  Total  $    6,384.37 

All  bills  ar«  du*  wh«n  rendered.   Int«r««t  aay  b«  charged 
on  all  outstanding  balances  at  1.5%  per  month. 


7 

50 

1 

00 

4 

42 

750 

15 

5 

00 
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Hakify  &  King 

Counsellors  at  Lm/ 

100  F«*NiCLi<<  STmtT 
BoiTo.v   MaSSachl'sctts  oaiio 

February  29,  1992 

Account  •:   4-12 
Bill  f:      7772 


CoBf«d  Savings  Bank/RTC 
44  Middl*  Str««t 
Lowell,  HA   01853 

R«:    Sv««n«y;  Loan  «  314724;  24  Mayar  Lana,  Hamilton, 
MA;  776  Bay  Road,  Haailton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  tha  pariod  anding  February  29,  1992 
including  tha  following: 

DMlA        TlBtKttPtf   llfiUCl  Daaeriptian 

02/27/92   KML        .70  confaranca  with  J.  Hanify  ra  opposition 

to  raquast  for  axtansion  of  tioa; 
ravxawad  fila  ra  saaa;  drafted 
opposition  tc  sasa. 

Total  Fees  $      64.4  0 

AttgrntY Ufluca EA£a haauat 

KARA  H.  LDCCIOLA  .70       92.00  64.40 

DISBURSEMENT  SUMMARY 

Disburaanents  X2£Al 

Photocopying  In-Hou>«  4.80 

Talaphona  IS. 52 
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Stat«a«nr   of  Ac=our.: 


Ccmf«d   Savings    Bank/RTC 
(Sw««n«y) 

February  29,    1992 
Pag*       2 


PH«bur«aa«nt« 
Lexis  Rasaarch 


DISBURSEMENT  SUMMARY 


Totals 


Tatal 

300.19 
$      320.51 


Bill  Total 


384.91 


All  bills  ars  dus  vh«n  randarsd.   Xntarast  aay  ba  ehargad 
en  all  outstanding  balaneas  at  1.3%  par  month. 
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Han  I  FY  &  King 

Counsellors  at  La>.- 

lOO  Fra.vklin  Street 
BosToy.  Massachl-sctts  oauo 
S-A-c-ts-  zr  »cccu~-  c  («i»)«a3-o«oo 

March  31,  1992 

Account  #:   4-12 
Bill  «:      8334 


Comfed  Savings  Ban)c/RTC 
44  Middle  Street 
Lowell,  MA   01853 

Re:    Sweeney;  Loan  «  314724;  24  Meyer  Lane,  Hamilton, 
MA;  776  Bay  Road,  Hamilton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  period  ending  March  31,  1992 
including  the  following: 

Cal£   TipeM^per   H?ur?  Description 

03/04/92   KML         .90   Pacer  update  re  banJcruptcy  filings; 

letter  to  P.  Lorenz  re  case  status/RTC 

affidavit;  drafted  RTC  affidavit 
C3/05/92    KML         .90   revised  litigation  status  report; 

reviewed  file  re  saae 
::"::'':    yy.z.  1.3"   '•.•s.achcr.e  cc.-.fera.-.ras  vith         r  = 

pleadings  and  litigation  status; 

reviewed  file  re  same;  letter 
re  pleadings  update 
03/12/92   KML         .30   reviewed  file  re  RTC  affidavit 

preparation 
03/13/92   KML         .40   revised  RTC  affidavit;  drafted  P. 

Lorenz  letter  re  same 
03/18/92    XML        1.80   telephone  conference 

re  status  of  pleadings  and 

litigation;  reviewed  file  re  same; 

conference  with  L.  Hines  re  federal 

court  docket;  reviewed  docket;  drafted 

letter  re  litigation 
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Stateaer 


Comfed  Savings  Bank/RTC 
(Sweeney) 
March  31,  1992 
Page    2 


c;  kzzzi. 


Date   TiaeK^^P^r  }iSii£s.   Description 


C3/19/92    LJH 
03/25/92    KML 


03/30/92    KKL 

03/30/92    JDH 
03/31/92    KML 


,40 
,80 


.70 


,20 


3.90 


Status;  conf«r«nc«  with  J.  Hanify  re 
saa* 

get  doc)cet  sheet  from  courthouse 
drafted  sot ion  to  vacate  and  supporting 
nesorandua;  office  conference  with  J. 
Hanify  and  D.  Evans  re  same;  reviewed 
opposition  to  RTC's  summary  judgment; 
reviewed  cases  re  motion  to  vacate 
office  conference  with  J.  Hanify  re 
Federal  Court  hearing;  conference  with 
L.  Hines  re  Sweeney  docket;  reviewed 
updated  docket;  office  conference  with 
J.  Hanify  re  same 
telephone  conference  with  Cleric  re 
hearing  before  Judge  Harrington  and 
location  of  motion  papers 
telephone  conferences  with  P.  Gallagher 
re  Motion  to  Stay;  conference  with  L. 
Hines  r«  same;  reviewed  Motion  to  Stay; 
office  conference  with  J.  Hanify  re 
Motion  to  Stay  and  Motion  to  Vacate 
Preliminary  Injunction;  revised  Motion 
to  Vacate  and  supporting  memorandum; 
office  conference  with  D.  Evans  re 
same;  office  conference  with  L.   Hities 
re  Section  1821(j)  research;  reviewed 
file  re  RTC  summary  judgment  papers; 
telephone  conference  with         re 
litigation  status 
rsv-.ew  cf  Sweeney  acticn  to  stay 
proceedings;  review  and  filed 
submission  and  preparation  for  hearing 
on  summary  judgment 


Total  Fees 


1,674.00 


Xttamev 


Hours 


JOHN  0.  HAKIFY 
KXBA  M.  LUCCZOLA 
LORI  J.  HIKES 


Ratt 


Amount 


2.50 

200.00 

500.00 

12.50 

92.00 

1,150.00 

.40 

60.00 

24.00 
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statement  of  Account 


Comr«d  Savings  Bank/RTC 
(Sweeney) 
March  31,  1992 
Page    3 


DISBTOSgMgVT  SUMMARY 

Diabursements  12^^ 

Photocopying  In-Hous«  27.60 

Photocopying  Outsid*  5.50 

D«liv«ri«s/F«dcral  Exprass  33.00 

T«l«fax  7.00 

T«l«phon«  6.98 

Totals                         $  80.08 


Bill  Total  $    1,754.08 

All  bills  are  due  when  rendered.   Interest  say  b«  charged 
on  all  outstanding  balances  at  1.5%  par  month. 


\ 
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Hanify  &  King 

COCNSEU-ORJ  AT  LaW 


Out  FuuuL  Stuit 

BofTON.  MA«ACHV»rm0SH0-20C: 
TitiWONi  («17)  4lS-040o"  ' 
ttMnMvrr  ar  .ecoi"T  or  T«Lt»iOC  (617)  4JS0498 


May  30,  1992 


Account  f:      4-12 
Bill  #:      8642 


Comf«d  Savin9s  BanJc/RTC 
44  Middle  Str««t 
Lowell,  MA   01853 


R«:    Sw«cn«y;  Loan  #  314724;  24  M«y«r  L«n«,  Hafflilton, 
MA;  776  Bay  Road,  Haailton,  MA 

FOR  PROFESSIONAL  SERVICES  RENDERED 
for  the  pariod  andin?  April  30,  1992 
including  tha  following: 

QA££   TimgKgWtr  li2U£l  Description 

04/01/92   ion        2.80   telephone  conference  with  S.  Surette  re 

criqir.al  J.  Harrison  afJidavi-; 

talepr.cr.e  ccr.ferencee  rfiir.  T.  He.-.d£-3;.-. 

re  eaae;  docxiaent  preparation  re 

suaaary  judgment  hearing;  conference 

with  J.  Hanify  re  saae 
04/01/92   JDH        1.20   review  Motion  and  Meaorandua  to  Expunge 

State  Court  Order  and  proposed  findings 

of  fact  filed  re  Ch.  93A  issues 
04/02/92   no.        2.90  preparation  for  suaaary  judgment 

hearing;  attended  hearing 
04/02/92   JDK        3. SO  attendance  and  argument  at  hearing 

before  Judge  Harrington  in  federal 

district  court 
04/06/92   KKL  1.60  telephone  conference  re 

litigation  status;  reviewed  file  re  same 
04/07/92   JDH        .20  telephone  conference 

re  case  status 
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statement   of   Account 


Confed   Savings   BanJc/RTC 
(Sweeney) 
May    30,    1992 
Page        2 


Q^lfi        TilPgKt^B^r     HaaXS.  Description 


04/09/92    KML 


C4/23/92    KML 


04/30/92    KML 


,30 


04/10/92 
04/13/92 

JDH 

KML 

.20 
.40 

04/15/92 

DL£ 

.70 

04/15/92 

JDH 

.50 

04/15/92 

KML 

.80 

04/16/92 

DLE 

,30 

04/27/92 

KML 

3.60 

2.60 


2.20 


telephone  conference  re 

notion  to  disqualify  Hanify  ( 

King/1821(i)  motion 

telephone  conference 

telephone  conference  re 

litigation  status/billing 

review  court  opinion  on  summary 

judgment;  conference  with  J.  Hanify 

review  of  decision;  notice  to  RTC 

representatives 

reviewed  J.  Harrington's  memorandum; 

office  conferences  with  D.  Evans,  J. 

Hanify  re  same 

conference  with  J.  Hanify  re:  status  of 

case  in  light  of  court  decision  and 

strategies  going  forward 

office  conference  with  J.  Hanify  re 

opposition  to  Motion  for 

Reconsideration  and  Motion  to  Remand; 

reviewed  same;  reviewed  FIRR£A  and 

cases  re  same 

reviewed  pleadings  re  Motion  for 

Reconsideration;  reviewed  decisions  re 

Z'Zsr.ct   effect  uccn  subsidiaries 

review  cf  J-ige  Hdm.-.q-;.-. '  s  ;.-;ar  cr. 

Injunction 

reviewed  additional  cases  re  D'Oench 

protection  of  subsidiaries  and  FIRR£A 


Total  Fees 


2,922.40 


Attorney 


Hours 


Rate 


Amount 


DAVID  L£E  EVAWS 
JOHN  D.  HANIFY 
KARA  M.  LUCCIOLA 


1. 

.00 

180.00 

180.00 

5. 

,80 

200.00 

1,160.00 

17, 

.20 

92.00 

1,582.40 

DISBURSEMENT  SUMMARY 
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pisburse:nents  TC^al 

Photocopying  In-House  22.35 

Statement  of  Account 

Comfed  Savings  BanX/RTC 
(Sweeney) 
May  30,  1992 
Page    3 

nrSBURSEMENT  SUMMARY 

pisbursements 

Deliveries/Federal  Express 
Telefax 


Total 

12.50 
83.00 


Totals  S     "■'.as 


Bill  Total  /    S    3,040.25 


All  bills  are  due  when  rendered.   Interest  nay  be  charged 
on  all  outstanding  balances  at  1.5%  per  month. 
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UNITED  STATES  DISTRICT  COURT 
DISTRICT  OF  MASSACHUSETTS 


RHETTA  B.  SWEENEY, 
individually  and  as  Trustee 
of  the  MAPLE  LEAF  REALTY  TRUST 
and  of  the  CANADIAN  REALTY 
TRUST,  and  JOHN  SWEENEY, 

Plaintiffs, 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Receiver 
of  COMFED  SAVINGS  BANK, 
COMFED  MORTGAGE  COMPANY,  INC., 
COMFED  ADVISORY  COMPANY,  INC. 
and  DENNIS  FUREY, 

Defendants. 


CIVIL  ACTION  - 
NO.  91-10098-H 


AFFIDAVIT  OF  JOSEPH  HARRISON 
I,  Josepn  Harrison,  nereoy  depose  ar.d  sza-3  as  rr_l:v3: 

1.  I  am  currently  the  Attorney-in-*Fact  for  the  Resolution 
Trust  Corporation  ("RTC")  in  its  capacity  as  Receiver  for  ComFed 
Savings  Bank,  F.A.  ("ComFed") . 

2.  The  RTC  is  the  holder  of  a  Commercial  Promissory  Note  dated 
August  27,  1987  and  delivered  by  Rhetta  B.  Sweeney,  individually  and 
as  Trustee  of  the  Maple  Leaf  Realty  Trust  and  of  the  Canadian  Realty 
Trust,  and  John  Sweeney  to  ComFed. 

3.  The  Note  is  in  default. 

4.  Said  Note  and  other  related  loan  documents  include,  but  are 
not  limited  to,  a  Mortgage  Security  Agreement  and  Loan  Agreement. 
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5.      As  of  December  31,  1991,  the  current  outstanding 
indebtedness  amounted  to: 

(1)  Unpaid  principal  $1,599,999.80; 

(2)  Interest  $   965,746.51; 

(3)  Late  charges  $    42,754.30;  and 

(4)  Miscellaneous  Fees         S 1,655.08  / 

TOTAL  $2,610,155.69  *         -p  -^^ 
SIGNED  UNDER  THE  PAINS  AND  PENALTIES  OF  PERJURY  THIS    / 


/  Qy^K  -^'     , 


DAY  OF     /  O^K-Q:'  ,     1992 


Attorney-in-Fact  for  the 
Re^dlution  Trust  Corporation 
as  Receiver  of  ComFed  Savings 
Bank,  F.A. 


*  This  figure  does  not  include  attorneys'  fees, 
5057. WP 


CERTIFICATE  OF  SERVICE 

I  HEREBr  CEFlTlFV  THAT  A  TRUE  COPY  Of-  THE 
ACOVE  OOCUMEUT  WAS  SERVED  UPON  THE 
ATTOftNEY  OF  RECORD  FOR  EACH  OTHER 
PARTY  BY  MAIL-H*>«  nw  (o~(S-T^ 
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U.S.  District  Court 
U.S.  District  Court  -  Massachusetts  (Boston) 


CIVIL  DOCKET  FOR  CASE  #:  91-CV-10098 


Sweeney,  et  al  v.  Resolution  Trust  Cor 

Assigned  to:  Judge  Edward  F.  Harrington 

Demand:  $0,000 

Lead  Docket:  None 

Dkt  I  in  Middlesex  Superior  :  is  89-2424 


Filed:  01/11/91 


Nature  of  Suit:   190 
Jurisdiction:  Diversity 


Cause:  28:1332  Diversity-Notice  of  Removal 


RHETTA  B.  SWEENEY, 
individually  and  as  trustee  of 
the  Maple  Leaf  Realty  Trust 
and  of  the  Canadian  Realty 
Trust 

Plaintiff 


Robert  Axel rod 

[term  09/18/91] 
[COR  NTC] 

Axelrod,  Lanzoni  &  Teague 
204  East  Main  Street 
Meriden,  CT  06450 
203-238-0808 

Rhetta  B.  Sweeney 
[COR  LD  NTC]  [PRO  SE] 
24  Meyer  Lane 
Hamilton,  MA  01982 
508-468-1536 

Christopher  Weld,  Jr. 

[term  01/15/92] 
[COR  LD  NTC] 
Christopher  Weld,  Jr. 

[term  01/15/92] 
[COR  LD  NTC] 
Todd  &  Weld 
One  Boston  Place 
Boston,  MA  02108 
617-720-2626 

Michael  Halley 
[COR  LD  NTC) 
Choate,  Hall  6  Stewart 
Exchange  Place 
53  State  Street 
Boston,  MA  02109 
(617)227-5020 


JOHN  SWEENEY 

Plaintiff 


John  Sweeney 
[term  01/15/92] 

[COR  LD  NTC]  [PRO  SE] 

John  Sweeney 
[term  01/15/92] 


Docket  as  of  March  21,  1994  2:17  pm 


Page  1 
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Proceedings  include  all  events. 

I:91cvl0098   Sweeney,  et  al  v.  Resolution  Trust  Cor 

(See  above) 

[COR  LD  NTC]  [PRO  SE] 

John  Sweeney 

[term  09/18/91] 
(See  above) 
[COR  NTC]  [PRO  SE] 
John  Sweeney 
(See  above) 
[COR  LD  NTC]  [PRO  SE] 
Rhetta  B.  Sweeney 
24  Meyer  Lane 
Hamilton,  MA  01982 
508-468-1536 

Michael  Halley 
(See  above) 
[COR  LD  NTC] 


APPEAL 


RESOLUTION  TRUST  CORPORATION, 
in  its  capacity  as  Conservator 
of  Comfed  Savings  Bank,  Comfed 
Mortgage  Company,  Inc.,  Comfed 
Advisory  Company,  Inc.,  and 
Dennis  Furey 
Defendant 


Paul  R.  Gupta 

[COR  LD  NTC] 

Joseph  F.  Shea 

[COR  LD  NTC] 

Nutter,  McClennen  6  Fish 

One  International  Place 

Boston,  MA  02110 

617-439-2000 


William  G.  Meserve 

[COR  LD  NTC] 

Ropes  &  Gray 

One  International  Place 

Boston,  MA  02110-2624 

617-951-7000 

John  D.  Hanify 

[COR  LD  NTC] 

Daniel  J.  Lyne 

[COR  NTC] 

Hanify  &  King,  P.C. 

One  Federal  Street 

13th  Floor 

Boston,  MA  02110-2007 

617  423-0400 

David  M.  McCarthy 

[COR  NTC] 

One  Research  Drive 

Westborough,  MA  01581 

508-389-5000 


Docket  as  of  March  21,  1994  2:17  pm 
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Proceedings  include  all  events. 

I:91cvl0098   Sweeney,  et  al  v.  Resolution  Trust  Cor 


APPEAL 


1/11/91  1       Notice  of  Removal,  filed  (bdb)  [Entry  date  01/14/91] 
[Edit  date  06/02/92] 

1/31/91  2       State  Court  Record  (certified  copy)  Record  is  in  three 

large  boxes,  filed  in  Room  606.  (cmg)  [Entry  date  02/15/91] 

2/25/91  3      Motion  by  Resolution  Trust  Cor  to  seal  EXPUNGE  post 

removal  findings  and  Orders  and  for  an  Order  Enjoining  the 
Superior  Court  From  Taking  Any  Further  Action,  FILED. (c/s) 
(cmg)  [Entry  date  03/01/91] 

2/25/91  3  Motion  by  Resolution  Trust  Cor  For  An  Order  Enjoining  the 
Superior  Court  From  Taking  Any  Further  Action,  FILED. (c/s) 
(cmg)  [Entry  date  03/01/91] 

2/25/91  4  Motion  by  Resolution  Trust  Cor  to  seal  (Impound)  Papers 
Entered  by  the  State  Court  After  Removal  of  this  Action, 
FILED. (c/s)  (cmg)  [Entry  date  03/01/91] 

2/26/91  5       Memorandum  by  Resolution  Trust  Cor  in  support  of  [4-1] 

motion  to  seal  (Impound)  Papers  Entered  by  the  State  Court 
After  Removal  of  this  Action,  FILED. (c/s),  [3-1]  motion 
For  An  Order  Enjoining  the  Superior  Court  From  Taking  Any 
Further  Action,  FILED. (c/s),  [3-1]  motion  to  seal  EXPUNGE 
post  removal  findings  and  Orders  and  for  an  Order  Enjoining 
the  Superior  Court  From  Taking  Any  Further  Action, 
FILED. (cc/cl)  (cmg)  [Entry  date  03/01/91] 

2/26/91  6       Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for  Robert  M. 

Axelrod  For  Admission  of  Out-Of-State  Counsel  for  Purposes 
of  This  Action,  FILED. (c/s)  (cmg)  [Entry  date  03/01/91] 

2/26/91  7       Affidavit  of  Robert  M.  Axelrod  Re:  [6-1]  motion  for  Robert 
M.  Axelrod  For  Admission  of  Out-Of-State  Counsel  for 
Purposes  of  This  Action,  FILED. (c/s)  (cmg) 
[Entry  date  03/01/91] 

2/26/91  15      Notice  of  attorney  appearance  for  Rhetta  B.  Sweeney,  John 

Sweeney  by  Christopher  Weld  Jr.  (cmg)  [Entry  date  03/07/91] 

2/28/91  —      Judge  Douglas  P.  Woodlock  .   Endorsed  Order  re:  Motion  #4 
.  .  Defts  are  required  to  submit  the  "postremoval  papers' 
under  seal  to  permit  the  Court  to  make  an  informed  judgment 
on  this  motion,  such  submission  to  be  without  prejudice  to 
the  defts  contention  that  such  papers  should  be  expunged, 
FILED. (Service  via  telephone  on  Defts'  counsel)  (cmg) 
[Entry  date  03/01/91] 

3/1/91   8      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  remand  case 
to  Superior  Court,  Middlesex,  FILED. (c/s)  (cmg) 

3/1/91   9      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for  sanctions, 
FILED. (c/s)  (cmg) 


Docket  as  of  March  21,  1994  2:17  pm 
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Proceedings 
l:91cvl0098 

3/1/91   10 


include  all  events. 
Sweeney,  et  al  v. 


Resolution  Trust  Cor 


APPEAL 


3/1/91   11 


3/1/91 


3/1/91   12 


Response  by  Rhetta  B.  Sweeney,  John  Sweeney   in  opposition 
to  [4-1]  motion  to  seal  (Impound)  Pap>ers  Entered  by  the 
State  Court  After  Removal  of  this  Action,  FILED. (c/s), 
[3-1]  motion  For  An  Order  Enjoining  the  Superior  Court 
From  Taking  Any  Further  Action,  FILED. (c/s),  [3-1]  motion 
to  seal  EXPUNGE  post  removal  findings  and  Orders  and  for  an 
Order  Enjoining  the  Superior  Court  From  Taking  Any  Further 
Action,  FILED. (c/s)  (cmg) 

Memorandum  by  Rhetta  B.  Sweeney,  John  Sweeney  in 
opposition  to  [4-1]  motion  to  seal  (Impound)  Papers  Entered 
by  the  State  Court  After  Removal  of  this  Action, 
FILED. (c/s),  [3-1]  motion  For  An  Order  Enjoining  the 
Superior  Court  From  Taking  Any  Further  Action,  FILED. (c/s), 
[3-1]  motion  to  seal  EXPUNGE  post  removal  findings  and 
Orders  and  for  an  Order  Enjoining  the  Superior  Court  From 
Taking  Any  Further  Action,  FILED. (c/s)  (cmg) 

Motion  hearing  re:  [4-1]  motion  to  seal  (Impound)  Papers 
Entered  by  the  State  Court  After  Removal  of  this  Action, 
FILED. (c/s)  at  3/1/91,  [3-1]  motion  For  An  Order  Enjoining 
the  Superior  Court  From  Taking  Any  Further  Action, 
FILED. (c/s),  [3-1]  motion  to  seal  EXPUNGE  post  removal 
findings  and  Orders  and  for  an  Order  Enjoining  the  Superior 
Court  From  Taking  Any  Further  Action,  FILED. (c/s)  (cmg) 

Judge  Douglas  P.  Woodlock  .   Clerk's  Notes:  Court  holds 
emergency  hearing  on  Deft's  motion  to  expunge.  Court  will 
not  act  on  motion  to  expunge  at  this  time,  but  orders  that 
the  document  filed  by  Aatty.  Hanify  shall  remain  impounded 
byway  of  procedural  Order  of  this  Court  and  will  stay 
impounded  until  further  Order  of  the  Court.  Court  informs 
counsel  if  will  enter  an  Order  of  Recusal  from  this  case 
and  inquires  of  counsel  if  there  would  be  any  objection  to 
a  briefing  schedule  to  be  entered  so  it  would  be  in  effect 
when  case  is  re-drawn  to  a  new  Judge.  All  counsel  state 
there  is  no  objection  to  this  Court  entering  a  briefing 
schedule  as  follows:  Ps  may  have  until  Aapril  5,  1991 
tofile  a  consolidated  response  on  all  issues  raised, 
including  question  of  removal  and  expungement.  Defts  may 
have  until  4/19/91  to  file  their  response.  If  the  Comm.  of 
Mass.  intends  to  appear  in  this  action,  the  Court  will 
allow  a  pleading  to  be  filed  by  3/15/91.  Otherwise,  the 
Court  assumes  the  Commonwealth  will  not  be  appearing  inthis 
action  after  that  date.  Atty.  Axelrod  is  allowed  to  appear 
pro  hac  vice  on  behalf  of  the  Ps  by  way  of  Motion  in  Open 
Court.  A  separate  Order  of  Recusal  will  be  entered  by  this 
Court  forthwith.  Case  shall  be  re-drawn  to  another  Judge, 
FILED,  (cmg) 
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3/1/91 


3/1/91  13 

3/1/91  — 

3/1/91  14 

3/1/91  14 

3/1/91  — 

3/13/91  16 

3/15/91  17 

3/18/91  18 

3/21/91  19 

3/21/91  — 


Judge  Douglas  P.  Woodlock  .   Endorsed  Order  granting  [6-1] 
motion  for  Robert  M.  Axelrod  For  Admission  of  Out-Of-State 
Counsel  for  Purposes  of  This  Action,  FILED. (c/s).  Response 
to  motion  reset  to  4/5/91  for  [3-1]  motion  to  seal  EXPUNGE 
post  removal  findings  and  Orders  and  for  an  Order  Enjoining 
the  Superior  Court  From  Taking  Any  Further  Action, 
FILED. (c/s).  Reply  to  Response  to  Motion  reset  to  4/19/91 
for  [3-1]  motion  to  seal  EXPUNGE  post  removal  findings  and 
Orders  and  for  an  Order  Enjoining  the  Superior  Court  From 
Taking  Any  Further  Action,  FILED. (c/s),   set  motion 
filing  deadline  for  3/15/91  for  the  Commonwealth  Of  Mass. 
to  appear  in  this  action,  FILED,  (cmg) 

Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  continue 
hearing  scheduled  for  3/1/91,  FILED. (c/s)  (cmg) 
[Entry  date  03/05/91] 

Judge  Douglas  P.  Woodlock  .   Endorsed  Order  granting 
[13-1]  motion  to  continue  hearing  scheduled  for  3/1/91.  .  . 
ALXiOWED  to  the  extent  of  the  scheduling  order  relating  to 
the  briefing  of  these  and  related  matters  announced  in  open 
court  this  day,  FILED. (cc/cl)  (cmg)  [Entry  date  03/05/91] 

Judge  Douglas  P.  Woodlock  .   Memorandum  and  Order  issued: 
Order  of  Recusal,  case  to  be  redrawn,  FILED. (cc/cl)  (cmg) 
[Entry  date  03/05/91] 

Judge  Douglas  P.  Woodlock  .  (Memo  and)   Order  of  recusal 
Issued,  FILED. (cc/cl)  (cmg)  [Entry  date  03/05/91] 

Case  reassigned  to  Judge  Edward  F.  Harrington  (cmg) 
[Entry  date  03/05/91] 

Motion/request  by  Rhetta  B.  Sweeney,  John  Sweeney  for 
modification  of  [12-1]  briefing  schedule,  filed,  c/s.  (jcm) 
[Entry  date  03/14/91] 

Response  by  Resolution  Trust  Cor  in  opposition  to  [16-1] 
motion  for  modification  of  [12-1]  briefing  schedule,  filed, 
c/s.  (jcm)  [Entry  date  03/19/91] 

Transcript  of  hearing  on  3/1/91,  filed,  (jcm) 
[Entry  date  03/19/91] 

Letter  to  Court  frcm  Christopher  Weld,  Jr.  dated  3/21/91 
advising  that  the  pltfs  wish  to  withdraw  their  request  for 
modification  of  briefing  schedule  and  will  brief  all  issues 
as  requested  by  Judge  Woodlock.   Accordingly,  no  action  is 
required  by  Judge  Harrington  on  this  request,  filed,  (jcm) 
(Entry  date  03/22/91] 

Withdrawal  of  [16-1]  motion  for  modification  of  [12-1] 
briefing  schedule,  (jcm)  (Entry  date  03/22/91] 
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4/5/91    20 


4/5/91    20 


4/19/91  21 

4/19/91  22 

4/19/91  23 

4/19/91  23 

4/19/91  24 

4/23/91  25 

4/23/91  26 

4/23/91  27 


Memorandum  by  Rhetta  B.  Sweeney,  John  Sweeney  in  support 
of  [8-1]  motion  to  remand  case  to  Superior  Court, 
Middlesex,  FILED. (c/s)  (jam) 

Memorandum  by  Rhetta  B.  Sweeney,  John  Sweeney   in 
opposition  to  [4-1]  motion  to  seal  (Impound)  Papers  Entered 
by  the  State  Court  After  Removal  of  this  Action, 
FILED. (c/s),  [3-1]  motion  For  An  Order  Enjoining  the 
Superior  Court  From  Taking  Any  Further  Action,  FIU:d.(c/s), 
[3-1]  motion  to  seal  EXPUNGE  post  removal  findings  and 
Orders  and  for  an  Order  Enjoining  the  Superior  Court  From 
Taking  Any  Further  Action,  FILED. (c/s)  (jcm) 

Motion  by  Resolution  Trust  Corp.  for  sanctions  pursuant  to 
Fed.  R.  Civ.  P.  11,  filed,  c/s.  (jcm)  [Entry  date  04/22/91] 

Motion  by  Resolution  Trust  Corp.  for  leave  to  file 
memorandum  of  law  in  excess  of  twenty  pages  in  support  1) 
motion  to  expunge  post-removal  findings  and  orders,-  2) 
opposition  to  pltf's  motion  to  remand;  3)  opposition  to 
pltf's  motion  for  sanctions  and  motion  for  sanctions  under 
Fed.  R.  Civ.  P.  11,  filed,  c/s.  (jcm)  [Entry  date  04/22/91] 

Memorandum  by  Resolution  Trust  Corp.  in  support  of  [3-1] 
motion  to  seal  EXPUNGE  post  removal  findings  and  Orders  and 
for  an  Order  Enjoining  the  Superior  Court  From  Taking  Any 
Further  Action,  FILED. (c/s),  [21-1]  motion  for  sanctions 
pursuant  to  Fed.  R.  Civ.  P.  11,  received  for  filing,  c/s. 
(jcm)  [Entry  date  04/22/91]  [Edit  date  04/22/91] 

Memorandum  by  Resolution  Trust  Corp.  in  opposition  to  [8-1] 
motion  to  remand  case  to  Superior  Court,  Middlesex,  [9-1] 
motion  for  sanctions,  received  for  filing,  c/s.  (jcm)   ^ 
[Entry  date  04/22/91] 


Appendix  (exhibit  list)  to  #23, 
[Entry  date  04/22/91] 


filed,  (jcm) 


Notice  and  motion  by  Conservator  Resolution  Trust  Corp. 
for  substitution  as  receiver  of  dft,  Comfed  Savings  Bank, 
and  conservator  of  pltf-in-counterclaim,  Comfed  Savings 
Bank,  F.A.,  filed,  c/s.  (jcm) 

Corrected  and  substitute  appendix  (exhibit  list)  to  #23, 
filed,  (jcm)  [Edit  date  04/23/91] 

Letter  to  court  from  Kara  M.  Lucciola  dated  4/23/91 
enclosing  #26  and  advising  that  the  affidavit  of  John  D. 
Hanify,  Exhibit  B  in  the  appendix,  omitted  an  exhibit  and 
contained  a  few  incorrect  exhibit  references  which  have 
been  rectified  In  the  substitute  appendix,  filed,  (jcm) 
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4/29/91   28      Letter  to  Judge  Harrington  from  Robert  M.  Axelrod  dated 
4/25/91  requesting  that  the  court  act  up>on  the  pltf's 
request  for  an  evidentiary  hearing,  which  request  is 
contained  in  the  pltf's  memorandum,  filed,  (jcm) 
[Entry  date  06/05/91] 

4/29/91  29      Motion  by  Resolution  Trust  Corp.  for  an  order  requiring 

The  Middlesex  Superior  Court  and  the  Clerk  of  The  Middlesex 
Superior  Court  to  produce  original  records  for  examination 
by  this  court,  filed,  c/s.  (jcm)  [Entry  date  06/05/91] 

5/3/91   30      Letter  to  Judge  Harrington  from  Robert  M.  Axelrod  dated 
5/1/91  wishing  to  modify  his  request  of  4/25/91  for  an 
evidentiary  hearing  &  suggesting  that  the  Court  permit  oral 
argument  of  the  case  first  and,  at  that  time,  determine 
when  and  to  what  extent  the  taking  of  evidence  should 
occur,  filed,  (jcm)  [Entry  date  06/05/91] 

5/6/91  31  Response  by  Rhetta  B.  Sweeney,  John  Sweeney  in  opposition 
to  [21-1]  motion  for  sanctions  pursuant  to  Fed.  R.  Civ.  P. 
11,  filed,  c/s.  (jcm)  [Entry  date  06/05/91] 

5/6/91   32      Supplemental  memorandum  by  Rhetta  B.  Sweeney,  John  Sweeney 
Re:   opposition  of  pltfs  to  newly  raised  issue  of  dfts, 
which  issue  is  treated  as  a  motion  for  transfer,  filed, 
c/s.  (jcm)  [Entry  date  06/05/91] 

5/8/91   33      Response  by  Rhetta  B.  Sweeney,  John  Sweeney  in  opposition 
to  [29-1]  motion  for  an  order  requiring  The  Middlesex 
Superior  Court  and  the  Clerk  of  The  Middlesex  Superior 
Court  to  produce  original  records  for  examination  by  this 
court,  filed,  c/s.  (jcm)  [Entry  date  06/05/91] 

5/10/91   34      Motion  by  Resolution  Trust  Corp.  for  leave  to  file 
responsive  memorandum  in  response  to  a  purported 
"Supplemental  Memorandum"  filed  by  the  pltfs  on  or  about 
5/6/91,  filed,  c/s.  (jcm)  [Entry  date  06/05/91] 

5/10/91   35      Response  by  Resolution  Trust  Corp.  to  pltfs'  supplemental 
memorandum  of  law,  received  for  filing,  c/s.  (jcm) 
[Entry  date  06/05/91] 

5/14/91   36      Judge  Edward  F.  Harrington.   Clerk's  Notes:   Scheduling 

conference  held;   Set  evidentiary  hearing  (d   5/29/91  before 
Judge  Edward  F.  Harrington,  (jcm)  [Entry  date  06/05/91] 

5/17/91  37      Letter  to  Peter  Gallagher,  Deputy  Clerk  from  David  Lee 
Evans  dated  5/17/91  re:  the  RTC's  motion  for  an  order 
requiring  the  Middlesex  Superior  Court  to  produce  original 
records  for  examination  by  this  court,  requesting  that  the 
Court  allow  the  motion  and  order  the  production  of  such 
records  directly  to  Judge  Harrington  in  advance  of  any 
evidentiary  hearing,  filed,  (jcm)  [Entry  date  06/05/91] 
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5/23/91   38 


5/23/91  39 

5/24/91  40 

5/29/91  — 

5/30/91  41 

5/30/91  — 

6/5/91 

6/5/91  42 

6/7/91  43 


Judge  Edward  F.  Harrington.   Order,  Entered:   It  is  hereby 
ordered  that  the  Middlesex  Superior  Court  and  the  Clerk  for 
the  Middlesex  Superior  Court  produce  for  examination  by 
this  Court  all  original  records  relating  to  the  matter 
Rhetta  B.  Sweeney,  et  al.  v.  Resolution  Trust  Corporation, 
et  al.,  including  all  docket  sheets  and  any  pleadings  or 
correspondence  still  retained  by  the  Middlesex  Superior 
Court... SO  ORDERED,   cc/cl .  (jcm)  [Entry  date  06/05/91] 

Notice  of  attorney  appearance  for  Resolution  Trust  Corp.  by 
William  G.  Meserve,  filed,  c/s.  (jcm)  [Entry  date  06/05/91] 

Letter  to  Peter  Gallagher,  Deputy  Clerk  from  Robert  M. 
Axelrod  dated  5/23/91  re:  the  nature  of  the  E>^identiary 
Hearing  scheduled  for  5/29/91,  filed,  (jcm) 
[Entry  date  06/05/91] 

Judge  Edward  F.  Harrington.  Clerk's  Notes:  Evidentiary 
hearing  held;  Matters  under  advisement.  (Court  note  #36 
continued)  (jcm)  [Entry  date  06/05/91] 

Judge  Edward  F.  Harrington.   Finding/Opinion,  Entered: 
After  an  evidentiary  hearing,  the  Court  finds  that  the 
Notice  of  Removal  was  filed  in  the  Clerk's  Office  of  the 
Middlesex  Superior  Court  on  1/11/91,  in  the  case  of 
Sweeney,  et  als  v.  Comfed  Savings  Bank,  et  als...A  further 
evidentiary  hearing  will  be  held  on  6/5/91  (3  2:00  P.M.  in 
this  case,   cc/cl.  (jcm)  [Entry  date  06/05/91] 

Further  evidentiary  hearing  set  at  2:00  on  6/5/91  before 
Judge  Edward  F.  Harrington,  (jcm)  (Entry  date  06/05/91] 
[Edit  date  06/05/91] 

Terminated  document  #29.  (jcm) 

Judge  Edward  F.  Harrington.   Clerk's  Notes:   Further 
evidentiary  hearing  held;  Matters  under  advisement,  (jcm) 
[Entry  date  06/20/91] 

Judge  Edward  F.  Harrington.   Memorandum  and  Order, 
Elntered...  denying  [8-1]  motion  to  remand  case  to  Superior 
Court,  Middlesex,  FILED. (c/s) ... "As  such,  this  Court  finds 
that  pltfs  have  waived  any  objection  to  venue,  and  pltfs' 
motion  to  remand  must  be  denied.   SO  ORDERED."  cc/cl.  (jcm) 
[Entry  date  06/20/91] 
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6/13/91   44      Letter  to  Peter  Gallagher,  Deputy  Clerk  from  Robert  M. 

Axelrod  dated  6/11/91  re:  resolution  of  pending  motions: 
Cross-motions  for  sanctions  filed  by  each  side  together 
with  the  dfts'  motions  to  expunge  and  to  impound  the 
Judgment  issued  by  Judge  Izzo,  stating  that  these  issues 
must  be  resolved  before  further  action  is  taken  in  the  case 
&  advising  that  he  will  be  unavailable  for  approximately 
the  next  five  to  six  weeks,  therefore,  he  would  appreciate 
having  any  additional  proceedings  be  scheduled  after 
7/29/91,  filed,  (jcm)  (Entry  date  06/20/91] 

6/13/91   45      Judge  Edward  F.  Harrington.   Pretrial  Order,  Entered... 
Set  Jury  trial  for  2/3/92  before  Judge  Edward  F. 
Harrington.   cc/cl.  (jcm)  [Entry  date  06/20/91] 

6/18/91   46      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for  endorsement 
of  order  dated  6/7/91  to  p>ermit  application  for 
interlocutory  appellate  review,  filed,  (jcm) 
[Entry  date  06/20/91] 

6/18/91  47      Response  by  Resolution  Trust  Corp.  in  opposition  to  [46-1] 
motion  for  endorsement  of  order  dated  6/7/91  to  permit 
application  for  interlocutory  appellate  review,  filed,  c/s. 
(jcm)  [Entry  date  06/20/91) 

6/21/91  —      Judge  Edward  F.  Harrington.   Endorsed  Order  denying  [46-1] 
motion  for  endorsement  of  order  dated  6/7/91  to  permit 
application  for  interlocutory  appellate  review,   cc/cl.  (jcm) 

8/26/91  48      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for  Robert  M. 
Axelrod  to  withdraw  as  attorney,  filed,  c/s.  (jcm) 
[Entry  date  09/16/91] 

9/6/91   49      Conditional  assent  by  Resolution  Trust  Corp.  to  [48-1] 
motion  for  Robert  M.  Axelrod  to  withdraw  as  attorney, 
filed,  c/s.  (jcm)  [Entry  date  09/16/91] 

9/18/91  —      Judge  Edward  F.  Harrington.   Endorsed  Order  granting  [48-1] 
motion  for  Robert  M.  Axelrod  to  withdraw  as  attorney 
(Terminated  attorney  Robert  Axelrod  for  John  Sweeney, 
attorney  Robert  Axelrod  for  Rhetta  B.  Sweeney).   "Motion 
allowed  without  prejudice  to  Court's  ruling  on  the  pending 
Rule  11  Motion."   cc/cl.  (jcm)  [Entry  date  09/24/91] 

10/15/91  50      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney,  Resolution  Trust 
Corp.  for  Christopher  Weld,  Jr.  to  withdraw  as  attorney, 
filed,  c/s.  (jcm)  [Entry  date  11/04/91] 

10/15/91  51      Copy  of  letter  to  Christopher  Weld,  Esq.  from  Rhetta  B. 

Sweeney  dated  10/10/91  regarding  missing  records  from  case 
89:2424,  Commonwealth  of  Mass.  Middlesex  Superior  Court, 
filed.   (W/attachments)  (jcm)  [Entry  date  11/04/91] 
[Edit  date  11/04/91] 
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10/23/91  52      Response  by  Resolution  Trust  Corp.  in  opposition  to  [50-1] 
motion  for  Christopher  Weld,  Jr.  to  withdraw  as  attorney, 
filed,  c/s.  (jcm)  [Entry  date  11/04/91] 

1/9/92   53      Motion  by  Resolution  Trust  Corp.  for  entry  of  judgment  in 
accordance  with  special  verdict  on  Counts  I,  III,  V,  VII 
emd  IX  of  pltfs'  verified  complaint  and  on  dfts' 
counterclaim,  or,  in  the  alternative  for  summary  judgment 
on  such  claims,  filed,  c/s.  (jcm)  [Entry  date  01/10/92] 

1/9/92   54      Motion  by  Resolution  Trust  Corp.  for  summary  judgment  on 
Counts  II  and  VIII  of  pltfs'  verified  complaint,  filed, 
c/s.  (jcm)  [Entry  date  01/10/92] 

1/9/92   55      Motion  by  Resolution  Trust  Corp.  for  leave  to  file 

memorandum  in  excess  of  twenty  pages  in  support  of  # ' s  53  & 
54,  filed,  c/s.  (jcm)  [Entry  date  01/10/92] 

1/9/92   56      Memorandum  by  Resolution  Trust  Corp.  in  support  of  [53-1] 
motion  for  entry  of  judgment  in  accordance  with  special 
verdict  on  Counts  I,  III,  V,  VII  and  IX  of  pltfs'  verified 
CCTnplaint  and  on  dfts'  counterclaim,  [54-1]  motion  for 
summary  judgment  on  Counts  II  and  VIII  of  pltfs'  verified 
complaint,  received  for  filing,  c/s.   (W/attachments)  (jcm) 
[Entry  date  01/10/92] 

1/9/92   —      Received  a  set  of  the  Middlesex  Superior  Court  Sweeney 

trial  transcripts  from  Kara  M.  Lucciola,  Esq.   (22)  (jcm) 
[Entry  date  01/10/92] 

1/13/92  57      Notice  of  appearance  Pro  se  by  Rhetta  B.  Sweeney,  filed, 
(jcm)  [Entry  date  01/14/92] 

1/13/92  58      Joint  pretrial  memorandum  by  Rhetta  B.  Sweeney,  John 
Sweeney,  filed,  c/s.  (jcm)  [Entry  date  01/14/92] 

1/13/92  59      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  disqualify 
Hanify  &  King,  ET  AL,  as  counsel  for  Resolution  Trust 
Corporation  Pursuant  to  The  Supreme  Judicial  Court  Canon 
5,6,7  12  C.F.R.  Section  571.7  Conflict  of  Interest  12 
C.F.R.  Section  1606.  (6)  (7),  filed,  c/s.  (jcm) 
[Entry  date  01/14/92] 

1/13/92  60      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  disqualify 
Ropes  6  Gray,  filed,  c/s.  (jcm)  [Entry  date  01/14/92] 

1/13/92  61      Affidavit  by  Rhetta  B.  Sweeney  Re:   Middlesex  Superior 

Court  order  on  post- trial  and  post- judgment  motions,  filed, 
(jcm)  [Entry  date  01/14/92] 

1/13/92  62      Affidavit  by  Rhetta  B.  Sweeney  Re:   copies  of  media 
articles,  filed,  (jcm)  [Entry  date  01/14/92] 
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Affidavit  by  Rhetta  B.  Sweeney  Re:   the  ComFed  v.  Baldini, 
C.A.  No.  90:6712  Complaint,  Middlesex  Superior  Court, 
filed,  (jcm)  [Entry  date  01/14/92] 

1/14/92  64      Motion  by  Resolution  Trust  Corp.  to  suspend  compliance 
with  pre-trial  order,  filed,  c/s.  (jcm) 
(Entry  date  01/15/92] 

1/15/92  —      Judge  Edward  F.  Harrington.   Endorsed  Order  granting  [50-1] 
motion  for  Christopher  Weld,  Jr.  to  withdraw  as  attorney. 
(Terminated  attorney  Christopher  Weld  Jr.  for  John  Sweeney, 
attorney  Christopher  Weld  Jr.  for  Rhetta  B.  Sweeney,  cc/cl. 
(jcm)  [Entry  date  01/21/92] 

1/15/92  —      Judge  Edward  F.  Harrington.   Endorsed  Order  granting  [64-1] 
motion  to  suspend  compliance  with  pre-trial  order,   cc/cl. 
(jcm)  [Entry  date  01/21/92] 

1/23/92  65      Motion  by  Rhetta  B.  Sweeney  to  extend  time  to  respond  to 
dfts'  motion  for  entry  of  judgment,  motion  of  S/J, 
roeroorandum  of  law  to  2/24/92,  filed,  c/s.  (jcm) 

1/23/92  —      Judge  Edward  F.  Harrington.   Endorsed  Order  granting  [65-1] 
motion  to  extend  time  to  respond  to  dfts'  motion  for  entry 
of  judgment,  motion  of  S/J,  memorandum  of  law  to  2/24/92, 
Response  to  motion  reset  to  2/24/92  for  [53-1]  motion  for 
entry  of  judgment  in  accordance  with  special  verdict  on 
Counts  I,  III,  V,  VII  and  IX  of  pltfs"  verified  complaint 
and  on  dfts'  counterclaim,  reset  to  2/24/92  for  [53-2] 
motion  for  summary  judgment  on  such  claims,  reset  to 
2/24/92  for  [54-1]  motion  for  summary  judgment  on  Counts  II 
and  VIII  of  pltfs'  verified  complaint,   cc/parties.  (jcm) 
[Entry  date  01/24/92] 

2/19/92  66      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  further  extend 
time  for  an  add'l  three  weeks  to  3/16/92  to  respond  to  dfts' 
motion  for  entry  of  judgment  motion  of  S/J  memorandum  of 
law,  filed,  c/s.  (jcm)  [Entry  date  02/24/92] 
[Edit  date  03/05/92] 

2/22/92  —      Judge  Edward  F.  Harrington.   Endorsed  Order  granting  [66-1] 
motion  to  further  extend  time  for  an  add'l  three  wee)cs  to 
3/16/92  to  respond  to  dfts'  motion  for  entry  of  judgment 
motion  of  S/J  memorandum  of  law.  Response  to  motion  reset 
to  3/16/92  for  [53-1]  motion  for  entry  of  judgment  in 
accordance  with  special  verdict  on  Counts  I,  III,  V,  VII 
and  IX  of  pltfs'  verified  complaint  and  on  dfts' 
counterclaim,  reset  to  3/16/92  for  [53-2]  motion  for 
sumnary  judgment  on  such  claims,  reset  to  3/16/92  for 
[54-1]  motion  for  summary  judgment  on  Counts  II  and  VIII  of 
pltfs'  verified  complaint,   cc/cl.  (jcm) 
[Entry  date  03/05/92] 
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3/16/92  67      Motion  by  Rhetta  B.  Sweeney  to  extend  time  for  filing  of 
memorandum  to  3/23/92,  filed,  c/s.  (jcm) 
[Entry  date  03/24/92] 

3/23/92  68      Memorandum  by  Rhetta  B.  Sweeney,  John  Sweeney  in  opposition 
to  [53-1]  motion  for  entry  of  judgment  in  accordance  with 
special  verdict  on  Counts  I,  III,  V,  VII  and  IX  of  pltfs' 
verified  complaint  and  on  dfts'  counterclaim,  [53-2]  motion 
for  summary  judgment  on  such  claims,  [54-1]  motion  for 
summary  judgment  on  Counts  II  and  VIII  of  pltfs'  verified 
cortplaint,  filed,  c/s.   (W/appendix)  (jcm) 
[Entry  date  03/24/92] 

3/27/92  69      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  stay  further 
court  proceedings  pending  an  investigation  by  the  RTC 
Inspector  General,  filed.   (W/appendix)  (jcm) 
[Entry  date  03/30/92] 

3/30/92  —      Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [69-1] 
motion  to  stay  further  court  proceedings  pending  an 
investigation  by  the  RTC  Inspector  General  (cmg) 
[Entry  date  06/01/92] 

4/1/92   70      Memorandum  by  Resolution  Trust  Cor  in  support  of 

Resolution  Trust  Corp's  Post-Trial  Motion  to  Vacate 
Preliminary  Injunction,  FILED. (c/s)  (cmg) 
[Entry  date  06/01/92] 

4/2/92   —      Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [59-1] 
motion  to  disqualify  Hanify  6  King,  ET  AL,  as  counsel  for 
Resolution  Trust  Corporation  Pursuant  to  The  Supreme 
Judicial  Court  Canon  5,6,7  12  C.F.R.  Section  571.7  Conflict 
of  Interest  12  C.F.R.  Section  1606.  (6)  (7)  (cmg) 
[Entry  date  06/01/92] 

4/2/92   —      Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [60-1] 
motion  to  disqualify  Ropes  &  Gray  ,  FILED. (cc/cl)  (cmg) 
[Entry  date  06/01/92] 

4/2/92   71      Judge  Edward  F.  Harrington  .  Clerk's  Notes:  Hearing  held 

on  Deft's  Motions  for  Judgment  on  Counts  I,  III,  V,  VII  and 
IX  Or  in  Alternative  for  S/J  on  such  Claims  and  For  S/J  on 
counts  II  and  VIII;  Matters  Taken  Under  advisement,  (cmg) 
[Entry  date  06/01/92] 

4/13/92  72      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  extend  time 
Within  Which  to  File  Oppos.  to  Deft's  Motion  to  Vacate 
Preliminary  Injunction,  FILED. (c/s)  (cmg) 
[Entry  date  06/01/92] 

4/14/92  71      Judge  Edward  F.  Harrington  .  Clerk's  Notes:  Memorandum  and 
Order  to  Issue:  Judgment  to  be  enteredin  Accordance  with 
the  Special  Verdict  on  Counts  I,  II,  V,  VII  and  IX  of  P's 
Verified  Complaint,  (cmg)  [Entry  date  06/01/92] 
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4/14/92  —      Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [72-1] 
motion  to  extend  time  Within  Which  to  File  Oppos.  to  Deft's 
Motion  to  Vacate  Preliminary  Injunction,  FILED. (cc/cl)  (cmg) 
[Entry  date  06/01/92] 

4/14/92  73      Judge  Edward  F.  Harrington  .  Memorandum  and  Order  Issued: 
Judgment  to  enter  in  accordance  with  the  Special  Verdict  on 
Counts  I,  III,  V,  VII  and  IX  of  Ps'  Verified  Complaint  and 
on  the  Defts'  Counterclaim ;RTC's  Motion  for  S/J  on  Counts 
II  and  VIII  of  the  Ps'  Verified  Complaint  is  GRANTED.  SO 
ORDERED,  FILED. (cc/cl)  (cmg)  [Entry  date  06/01/92] 

4/27/92  74      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  remand  for 

Reasons  of  Subject  Matter  Jurisdiction,  FILED. (c/s)  (cmg) 
[Entry  date  06/01/92] 

4/27/92  75       Judge  Edward  F.  Harrington  .  Memorandum  and  Order  ISSUED  . 
.  .  this  case  having  been  fully  resolved,  there  remains  no 
reason  for  the  prelimnary  injunction  ordered  by  the 
Middlesex  Superior  Court  on  10/25/89  to  remain  in  effect 
and  it  is  hereby  VACATED.   SO  ORDERED,  FILED. (cc/cl)  (cmg) 
[Entry  date  06/01/92] 

4/27/92  76      Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for 

reconsideration  of  [73-1]  memorandum  order,  FILED. (c/s)  (cmg) 
[Entry  date  06/01/92] 

4/27/92  77      Appendix  in  Support  of  Ps '  Motion  to  remand  for  rEasons  of 
Subject  Matter  Jurisdiction,  FILED. (c/s)  (cmg) 
[Entry  date  06/01/92] 

4/28/92  78       Judge  Edward  F.  Harrington  .  Memorandum  and  Order  ISSUED. 
.  .  It  IS  HEREBY  ORDERED  that  any  and  all  post-removal 
Orders,  Findings  and  any  documents  connected  therewith, 
issued  in  this  case  by  the  Middlesex  Suuperior  Court  after 
1/11/91  are  EXPUNGED  from  the  record  of  this  case.  They  are 
a  complete  nullity  and  are  to  be  so  treated  by  all  parties 
to  this  or  any  other  matter  in  which  they  might  be 
utilized.  SO  ORDERED,  FILED. (cc/cl)  (cmg) 
[Entry  date  06/02/92] 

4/30/92  —       Case  closed,  (jcm)  [Entry  date  05/01/92] 

4/30/92  —  Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [74-1] 
n»tion  to  remand  for  Reasons  of  Subject  Matter  Jurisdiction 
FILED. (cc/cl)  (cmg)  [Entry  date  06/01/92] 

4/30/92  —      Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [76-1] 
motion  for  reconsideration  of  [73-1]  memorandum  order, 
FILED. (cc/cl)  (cmg)  [Entry  date  06/02/92] 


I 
I 


Docket  as  of  March  21,  1994  2:17  pm 


Page  13 


703 


Proceedings  include  all  events. 

I:91cvl0098   Sweeney,  et  al  v.  Resolution  Trust  Cor 


APPEAL 


4/30/92  79 

5/11/92  80 

5/20/92  81 

6/5/92  82 

6/15/92  83 

6/15/92  84 

6/16/92  — 

6/26/92  85 

7/6/92 

7/10/92  — 

7/30/92  86 

7/30/92  87 


Judge  Edward  F.  Harrington  .  Judgment  for  Resolution  Trust 
Cor  against  Rhetta  B.  Sweeney,  John  Sweeney  pursuant  to 
Memorandum  and  Order  issued  4/14/92.  SO  ORDERED, 
FILED. (cc/cl)  (cmg)  [Entry  date  06/02/92] 

Motion  by  Resolution  Trust  Cor  to  amend  [79-1]  judgment 
order,  FILED. (c/s)  (cmg)  [Entry  date  06/02/92] 

Motion  by  Resolution  Trust  Cor  to  extend  time  to  File 
Affidavit  regarding  attys'  fees  in  support  of  its  Motion  to 
Alter  and  Amend  up  to  6/5/92,  FILED. (c/s)  (cmg) 
[Entry  date  06/02/92] 

Motion  by  Resolution  Trust  Cor  to  extend  time  to  file 
affidavit  regarding  attorneys'  fees  filed,  c/s  (mm) 
[Entry  date  06/10/92] 

Affidavit  of  John  D.  Hanify,  Esquire  regarindg 
attorneys'  fees  by  Resolution  Trust  Cor  Re:  [80-1]  motion 
to  amend  [79-1]  judgment  order  filed,  (mm) 
[Entry  date  06/17/92] 

Affidavit  of  Joseph  Harrison  by  Resolution  Trust  Cor  Re: 
[80-1]  motion  to  amend  [79-1]  judgment  order  filed,  c/s  (mm) 
[Entry  date  06/17/92] 

Terminated  document(s)  mooting  [82-1]  motion  to  extend  time 
to  file  affidavit  regarding  attorneys'  fees,  mooting  [81-1] 
motion  to  extend  time  to  File  Affidavit  regarding  attys' 
fees  in  support  of  its  Motion  to  Alter  and  Amend  up  to 
6/5/92   Requested  by  mm.  (mm)  [Entry  date  06/17/92] 

Notice  of  appeal  by  Rhetta  B.  Sweeney,  John  Sweeney  from 
order  of  4/30/92,  Filed.  Appeal  record  due  on  7/27/92. 
Notice  sent  to  counsel.  (Jonn)  [Entry  date  06/29/92] 

Certified  copy  of  docket  and  record  on  appeal  contained  in 
14  volumes  forwarded  to  U.S.  Court  of  Appeals:  [85-1] 
appeal  (kmn)  [Entry  date  07/09/92] 


Notice  of  Docketing  ROA  from  USCA  Re:  [85-1]  appeal 
NUMBER:  92-1783  (kmn)  [Entry  date  07/13/92] 


USCA 


Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  to  vacate  [73-1] 
memorandum  order/final  judgment  filed,  c/s  (mm) 
[Entry  date  08/05/92] 

Motion  by  Rhetta  B.  Sweeney,  John  Sweeney  for  separate 
documents  on  post- judgment  motions  filed,  c/s  (mm) 
(Entry  date  08/05/92] 
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7/31/92  ~ 

8/7/92  88 

8/7/92 

9/8/92 

9/25/92  89 

9/25/92  ~ 

2/9/93  90 

2/16/93  91 

2/26/93  92 

3/9/93  93 


3/9/93 
4/8/93   94 
4/8/93    95 


Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [87-1] 
motion  for  separate  documents  on  post-judgment  motions, 
denying  [86-1]  motion  to  vacate  [73-1]  memorandum 
order/final  judgment  entered,  cc/cl  (mm) 
[Entry  date  08/05/92] 

Notice  of  attorney  appearance  for  Resolution  Trust  Cor  by 
Paul  R.  Gupta,  Joseph  F.  Shea  filed  (mm) 

Transmitted  supplemental  record  on  appeal  (Document  86  and 
87):  [85-1]  appeal  (kmn) 

USCA  appeal  fees  received  $  105  (receipt  #19386)  (kmn) 
[Entry  date  09/21/92] 

Mandate  of  USCA  dismissing  [85-1]  appeal  for  want  of 
prosecution ,  Fi led .  ( tann ) 

Record  on  appeal  returned  from  U.S.  Court  of  Appeals:  (Jonn) 

Judge  Edward  F.  Harrington  .  Order  denying  [80-1]  motion 
to  amend  [79-1]  judgment  order  (tap) 

Motion  by  John  Sweeney,  Rhetta  B.  Sweeney  to  remand 
filed, c/s  (mb)  [Entry  date  02/19/93] 

Response  by  Resolution  Trust  Cor  in  opposition  to  [91-1] 
motion  to  remand  ,  filed  c/s  (sad)  [Entry  date  03/02/93] 

Judge  Edward  F.  Harrington  .  Order  denying  [91-1]  motion 
to  remand.   The  plaintiffs'  motion  to  remand  is  totally 
lacking  in  any  basis  in  the  existing  law  or  any  good  faith 
argument  for  the  extension,  modification  or  reversal  of 
existing  law.  Therefore,  this  court,  in  denying  plaintiffs' 
motion  to  remand,  pursuant  to  F.R.CIV.P.  11,  hereby  orders 
the  plaintiff  Rehetta  B.  Sweeney  to  pay  the  defendant 
Resolution  Trust  reasoncible  expenses  and  attorneys  fees 
incurred  because  of  the  filing  of  motion  to  remand.   The 
plaintiff  Rhetta  B.  Sweeney  is  further  ordered  to  file  no 
further  motions  in  this  court  without  prior  leave  of  the 
court,  entered,  cc/cl  (mb) 

Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [9-1] 
motion  for  sanctions  entered,   cc/cl  (mb) 

Motion  by  Resolution  Trust  Cor  for  attorney  fees  filed, 
c/s  (mb)  [Entry  date  04/09/93] 


Notice  of  appeal  by  John  Sweeney,  Rhetta  B.  Sweeney 
Status:  no  fee   Appeal  record  due  on  5/8/93  (eaf) 
[Entry  date  04/14/93] 


Fee 
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4/12/93  96 

4/12/93  — 

4/12/93  — 

4/13/93  — 

4/16/93  97 

4/16/93  -- 

4/21/93  97 

4/21/93  98 

4/23/93  — 

4/26/93  99 

4/26/93  — 

4/29/93  100 


Motion  by  Rhetta  B.  Sweeney  for  leave  to  file  copies  of 
orders  to  reporters  for  transcirpts  pursuant  to 
F.R.APP.P.IO  (b)(1)  filed,  c/s  (mb)  [Entry  date  04/13/93] 

Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [96-1] 
motion  for  leave  to  file  copies  of  orders  to  reporters  for 
transcirpts  pursuant  to  F.R.APP.P.IO  (b)(1)  entered,  cc/cl 
(mb)  [Entry  date  04/13/93] 


Notice  of  Docketing  ROA  frcm  USCA  Re:  [95-1]  appeal 
NUMBER:  93-1427  (etl)  [Entry  date  04/23/93] 


USCA 


Certified  copy  of  docket  and  record  on  appeal  forwarded  to 
U.S.  Court  of  Appeals:  [95-1]  appeal  (etl) 
[Entry  date  04/22/93] 

Motion  by  John  Sweeney,  Rhetta  B.  Sweeney  for  order  to 
reporter  to  prepare  and  file  transcripts  purusant  to  F.R. 
APP.P.  10  (b)  and  11  (b)  in:  C.A.  89-2432  Sweeney  v.  Comfed, 
Middlesex  superior  court  subseqently  removed  to  Federal 
Disctrict  Court  91-10098-H  Sweeney  v.  RTC,  U.S.  District 
Court  of  Massachusetts  entered,  cc/cl  (rob) 
[Edit  date  04/16/93] 

Judge  Edward  F.  Harrington  .  Endorsed  Order  denying  [97-1] 
proposed  order  to  reporter  to  prepare  and  file  transcripts 
purusant  to  F.R.  APP.P.  10  (b)  and  11  (b)  in:  C.A.  89-2432 
Sweeney  v.  Comfed,  Middlesex  superior  court  subseqently 
removed  to  Federal  Disctrict  Court  91-10098-H  Sweeney  v. 
RTC,  U.S.  District  Court  of  Massachusetts  entered,  cc/cl  (mb) 

Notice  of  attorney  appearance  for  John  Sweeney,  Rhetta  B. 
Sweeney  by  Michael  Halley  filed,  c/s  (mb) 
[Entry  date  04/22/93] 

Response  by  John  Sweeney,  Rhetta  B.  Sweeney  in  opposition 
to  [94-1]  motion  for  attorney  fees  with  plaintiffs'  request 
for  oral  argument,  filed,  c/s  (mb)  [Entry  date  04/22/93] 

Judge  Edward  F.  Harrington  .  Endorsed  Order  granting 
[94-1]  motion  for  attorney  fees  entered,  cc/cl  (mb) 

Letter  to  the  court  frcwi  Michael  Halley  advising  the  court 
that  there  are  four  motion  pending  in  the  Superior  Court  at 
the  time  this  action  was  removed  to  the  Federal  District 
Court ...  entered ,  cc/cl  (mb) 


Transmitted  supplemental  record  on  appeal: 
doc.  no.  97  (eaf)  [Entry  date  05/03/93] 


[95-1]  appeal 


Letter  to  the  court  from  Michael  Halley  requesting  that  the 
Clerk's  Office  send  recent  filings  to  the  court  of  Appeals, 
filed  (mb) 
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5/3/93 

5/11/93 
5/11/93 


101 


102 


5/11/93  103 

5/17/93  — 

5/20/93  105 

5/25/93  104 

6/4/93  107 

6/9/93  106 

6/14/93  — 

6/17/93  — 

6/18/93  — 

7/16/93  ~ 

8/30/93  109 

8/30/93  110 


Transmitted  supplemental  record  on  appeal: 
remaining  district  court  pleadings  (eaf) 
[Entry  date  05/14/93] 


APPEAL 
[95-1]  appeal 


Motion  by  Resolution  Trust  Cor  for  appellants  to  post  bond 
for  securithy  for  costs  (eaf)  [Entry  date  05/17/93] 

Memorandum  by  Resolution  Trust  Cor  in  support  of  [101-1] 
motion  for  appellants  to  post  bond  for  securithy  for  costs 
(eaf)  [Entry  date  05/17/93] 

Affidavit  by  Resolution  Trust  Cor  Re:  [101-1]  motion  for 
appellants  to  post  bond  for  securithy  for  costs  (eaf) 
[Entry  date  05/17/93] 


Transmitted  supplemental  record  on  appeal; 
doc.  101-103  (eaf)  [Entry  date  05/20/93] 


[95-1]  appeal 


Notice  of  appeal  by  John  Sweeney,  Rhetta  B.  Sweeney 
Status:  no  fee  Appeal  record  due  on  6/19/93  (eaf) 
[Entry  date  05/27/93] 


Fee 


STIPULATION  (Motion)  by  Resolution  Trust  Cor,  John  Sweeney, 
Rhetta  B.  Sweeney  regarding  Bond  for  costs  on  appeal 
FILED  c.s.  (jmr) 

Surety  Bond  $  1,000.  entered  by  Rhetta  B.  Sweeney  (eaf) 
[Entry  date  06/16/93] 

TEMPORARY  ADDRESS  Michael  Halley  39  Pochic)c  Avenue 
NantucJcet,  MA  02554  508-228-6194,  filed  (mb) 
[Entry  date  06/11/93] 

Certified  copy  of  docket  and  record  on  appeal  forwarded  to 
U.S.  Court  of  Appeals:  [105-1]  appeal  (eaf) 
[Entry  date  06/16/93] 

Transmitted  supplemental  record  on  appeal:  [105-1]  appeal 
doc.  107  (eaf)  [Entry  date  06/28/93] 

USCA  appeal  fees  received  $  105.00  (eaf) 
[Entry  date  07/15/93] 

Transmitted  supplemental  record  on  appeal:  [105-1]  appeal 
transcript  of  state  court  proceedings  (eaf) 
[Entry  date  07/26/93] 

Motion  by  John  Sweeney  in  l:91-cv-10098,  Rhetta  B.  Sweeney 
in  l:91-cv-10098  for  Michael  Halley  to  withdraw  as 
attorney  filed, c  /s  (mb)  [Entry  date  09/01/93] 

Affidavit  of  M.  Halley  Re:  [109-1]  motion  for  Michael 
Halley  to  withdraw  as  attorney  filed  (mb) 
[Entry  date  09/01/93] 
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8/31/93  108     Motion  by  Resolution  Trust  Cor  in  l:91-cv-1009e  to 

Substitute  party  filed,  c/s  (mb)  [Entry  date  09/01/93] 

9/1/93   111     Notice  of  appearance  PRO  SE  for  John  Sweeney  in 

l:91-cv-10098,  Rhetta  B.  Sweeney  in  l:91-cv-10098,  filed  (mb) 

9/10/93  112     Motion  by  John  Sweeney  in  l:91-cv-10098,  Rhetta  B.  Sweeney 
in  l:91-cv-10098  to  extend  time  up  to  9/30/92  to  respond 
to  motion  to  substitute  party  (mb)  [Entry  date  09/14/93] 

9/16/93  —      Judge  Edward  F.  Harrington  .  Endorsed  Order  granting 

[112-1]  motion  to  extend  time  up  to  9/30/92  to  respond  to 
motion  to  substitute  party  entered,  cc/cl  (mb) 
[Entry  date  09/17/93] 

9/24/93  —      Mail  sent  to  Daniel  J.  Lyne  returned  by  Post  Office 
forwarding  time  expired  (mb) 

9/30/93  113     Motion  by  John  Sweeney  in  1: 91-cv-10098,  Rhetta  B.  Sweeney 
in  l:91-cv-10098  for  a  court  order  requiring  the  RTC  to 
provide  for  this  court  proper  documentation  of  what  their 
capacity  is  with  respect  to  all  defendants  in  this  action 
Comfed  Mortage  Co.  Inc.  Ccanfed  Advisory  Co. Inc.  Denis 
Furey,  Individual  and  Ccanfed  Savings  Bank,  F.A  (mb) 
[Entry  date  10/01/93] 

9/30/93  114     Response  by  John  Sweeney  in  l:91-cv-10098,  Rhetta  B. 

Sweeney  in  l:91-cv-10098  in  opposition  to  [108-1]  motion  to 
Substitute  party  (mb)  [Entry  date  10/01/93] 

10/1/93  115     Transcript  of  proceedings  for  5/29/91  before  Judge 
HARRINGTON  (mb)  [Entry  date  10/04/93] 

10/1/93  116     Transcript  of  proceedings  for  5/14/91  before  Judge 
HARRINGTON  (mb)  [Entry  date  10/04/93] 

10/1/93  117     Transcript  of  proceedings  for  4/2/92  before  Judge 
HARRINGTON  (mb)  [Entry  date  10/04/93] 

10/1/93  118     Transcript  of  proceedings  for  6/5/91  before  Judge 
HARRINGTON  (mb)  [Entry  date  10/04/93] 

10/14/93  119     Response  by  Resolution  Trust  Cor  in  l:91-cv-10098  in 

opposition  to  [113-1]  motion  for  a  court  order  requiring 
the  RTC  to  provide  for  this  court  proper  documentation  of 
what  their  capacity  is  with  respect  to  all  defendants  in 
this  action  Comfed  Mortage  Co.  Inc.  Comfed  Advisory  Co. Inc. 
Denis  Furey,  Individual  and  Comfed  Savings  Bank,  F.A  (mb) 
[Entry  date  10/15/93] 
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Proceedings  include  all  events. 

I:91cvl0098   Sweeney,  et  al  v.  Resolution  Trust  Cor 


APPEAL 


12/1/93  120      Judge  Edward  F.  Harrington  .  Order  granting  [104-1] 

stipulation  motion  regarding  Bond  for  costs  on  appeal, 
denying  [101-1]  motion  for  appellants  to  post  bond  for 
securithy  for  costs  entered,  cc/cl  (mb) 
[Entry  date  12/02/93] 

12/6/93  —      Mail  sent  to  Daniel  J.  Lyne,  Esq.  returned  by  Post  Office  — 
because:  forwarding  order  expired  (mb) 

12/20/93  121     Letter  filed  by  John  Sweeney  in  l:91-cv-10098,  Rhetta  B. 

Sweeney  in  1 :91-cv-10098    to:  The  court  re:  Surety  bond 
filed  on  6/4/93   filed,  (mb) 

2/1/94   122     Judge  Edward  F.  Harrington.  Order,  Entered...  vacating 
[113-1]  motion  for  a  court  order  requiring  the  RTC  to 
provide  for  this  court  proper  documentation  of  what  their 
capacity  is  with  respect  to  all  defendants  in  this  action 
Comfed  Mortage  Co.  Inc.  Ccxnfed  Advisory  Co. Inc.  Denis  Furey, 
Individual  and  Comfed  Savings  Bank,  F.A,  vacating  [108-1] 
motion  to  Substitute  party,  vacating  [109-1]  motion  for 
Michael  to  withdraw  as  attorney.   SO  ORDERED,  cc/cl.  (jcm) 
[Edit  date  02/01/94] 

3/11/94  —      Motion  by  Resolution  Trust  in  l:93-cv-11258  for  Order 
Appointing  Person  to  Serve  Process.   FILED,  c/s.  (rec) 
[Entry  date  03/21/94] 

3/11/94  —      Judge  Edward  F.  Harrington  .  Endorsed  Order  granting  [4-1] 
motion  for  Order  Appointing  Person  to  Serve  Process  in 
l:93-cv-11258.   FILED,  cc/cl.  (rec)  [Entry  date  03/21/94] 
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